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SUPREME  COURT  RULES. 


ADOPTED   JULY   TERM,    18«9. 


EULE    I. 

« 

The  transcript  of  all  records  filed  in  any  case  shall  be 
either  printed  or  written  in  a  fair  legible  handwriting, 
with  marginal  reference  to  each  paper  or  order  compos- 
ing the  record.  And  any  record  may  be  stricken  from 
the  files  for  non-compliance.  And  in  no  case  shall  the 
fees  of  the  clerk  be  taxed  for  a  transcript  of  a  record  not 
prepared  in  compliance  with  this  rule. 

EULE  11. 

Before  entering  upon  the  argument  of  any  cause, 
counsel  for  the  respective  parties  shall  furnish  to  each 
member  of  the  court,  and  to  the  opposing  counsel,  one 
copy;  and  to  the  clerk  of  the  court  for  the  use  of  the 
reporter,  three  copies  of  his  brief  or  argument,  neatly 
printed  on  good  quality  of  paper,  with  a  margin  of  at 
least  an  inch  and  a  half. 

EULE   III. 

Either  party  to  a  cause  in  this  court  may  have  the 
record  therein,  when  deemed  proper,  printed;  and  the 
cost  thereof,  not  exceeding  ten  copies,  shall,  if  the  court 
60  order,  be  taxed  in  the  costs. 
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RULE  IV. 

Transcripts  of  record  prepared  for  the  supreme  court 
should  be  made  substantially  in  the  manner  following: 


} 


Pleas  before  the  District  Court  of  Nebraska,  at  a  term 

begun  and  holden  in  the  county  of  ... .  on  the day 

of A.  D.  18 ... ,  before  the  Hon.  J.  II.  G.,  Judge  of 

the Judicial  District  of  the  State  of  Nebraska. 


A.  B ) 

CD J 

Be  it  remembered,  that  heretofore,  to-wit:  on  the  .... 
day  of . . . .  A.  D.  18 . . . ,  a  petition  was  filed  in  the  office 
of  the  Clerk  of  the  District  Court,  in  and  for  the  county 
of  ... .  in  the  words  and  figues  following,  to-wit: 

[Here  insert  the  petition  in  full.] 

[Proceed  in  the  same  manner  in  relation  to  whatever  paper  is  filed,  such  as 
the  original  notice,  or  a  petition  for  attachment,  etc.] 

If  the  cause  has  come  from  another  county  by  a  change 
of  venue,  begin  as  above,  "  Be  it  remembered,"  and  state 
in  manner  all  that  was  done  in  the  county yr(?m  which 
the  venue  was  changed. 

And  afterwards  there  was  filed  in  the  office  of  the  said 
clerk  a  notice  in  the  words  and  figures  following,  to-wit: 

[Here  insert  the  notice  in  full.] 

And  afterwards,  to-wit:  on  the day  of ,  A.  D. 

18...,  there  was  filed  in  the  office  of  said   clerk,  an 
answer  in  the  words  and  figures  following,  to-wit : 

[Here  insert  answer  in  full.] 

[Should  the  clerk  doubt  what  the  paper  properly  is,  let  him  call  it  a  "paper 
in  the  words  and  figures  following."  etc.] 

Where  a  paper  is  filed  in  term  time,  add  the  day  of  the  term  to  the  day  of 
the  month,  as  in  the  next  form. 

And  afterwards,  to-wit:  on  the day  of A.  D. 

18 . . . ,  it  being  the day  of  the term  of  the  said 
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Court,  the  said  A.  B.  (or  plaintiff)  filed  the  following 
demurrer  to  the  answer  of  said  C.  D.  (or  of  the  said 
defendant),  to-wit: 

[Here  insert  demurrer  in  full.] 

[If  a  party  files  more  than  one  pleading  at  the  same  time,  they  should  be 
numbered  in  their  legal  order,  as  for  instance,  a  demurrer,  and  answer,  and 
the  transcript  may  say  .  .  .  (stating  the  date)  .  .  .  the  said  C.  D.  (or 
defendant)  filed  his  demurrer,  and  answer,  which  are  filed  de  bene  esse,  or 
subject  to  the  rule.] 

And  now,  on  this ....  day  of . . . .  A.  D.  18 . . . ,  it  being 

the day  of  the  said term  thereof,  this  cause  coming 

on  for  hearing  on  the  plaintiff's  demurrer  to  the  defend- 
ant's answer,  [copy  the  entry  of  the  proceedings  of  the 
court,  sustaining  or  overruling  the  demurrer.] 

And  afterwards,  on  the. . . .  day  of  the  said ....  it  being 
the  ....  day  of  the  said  term,  the  said  plaintiff  filed  his 
replication  in  the  words  and  figures  following,  to-wit: 

[Here  set  out  replication  in  full.] 

And  afterwards,  on  the  same  day,  the  said  defendant 
filed  motion  and  affidavit  for  a  continuance  as  follows, 
to-wit: 

[Here  set  out  copy  of  motion  and  affidavit.] 

And  the  same  being  now  heard  and  considered  hy  the 
court,  the  said  motion  is  sustained,  and  it  is  ordered  that 
this  cause  be  continued  until  the  next  term  of  the  court, 
(at  the  cost  of  the  defendant.) 

In  District  Court  ....  County. 
A.  B ) 

«^'-  VTerm  A.  D.  18  .   . 

CD J 

And  now,  on  this day  of . , . . ,  it  being  the ....  day 

of  said  term,  this  cause  coming  on  for  trial,  came  a  jury, 
to-wit:   

.........  twelve  good  and  lawful  men,  who  were  sworn 

well  and  truly  to  try  the  issue  between  the  said  parties, 
and  a  true  verdict  to  render,  according  to  the  law,  and 
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evidence  given  them  in  court.  The  jury  retired  to  con- 
sider on  their  verdict,  and  afterwards,  on  the  same  day, 
the  jury  returned  into  court  and  rendered  their  verdict 
as  follows: 

[Here  insert  in  full  the  verdict  as  rendered.] 
(Or  if  the  jury  does  not  return  until  next  day) — 

A.  B ) 

CD J 

And  now,  on  this day  of A.  D.  18. . .,  the  jury 

in  the  foregoing  cause  returned  into  court,  and  rendered 
their  verdict  as  follows: 

[Here  insert  in  full  the  verdict  as  rendered.] 

And  afterwards,  on  the day  of A.  D.  18 ... , 

being  the day  of  said  term,  the  plaintijff  (or  defend- 
ant) tiled  his  bill  of  exceptions  in  the  words  and  figures 
following,  to-wit: 

[Here  insert  in  full  the  bill  of  exceptions.] 

Now,  on  this day  of. . . .  A.  D.  18. . .,  the  plaintiff 

filed  his  motion  for  a  new  trial,  to-wit: 

[Here  insert  in  full  the  motion  for  a  new  trial.] 

And  now,  on  this day  of  ....  A.  D.  18 ... ,  this 

canse  coming  up  for  hearing  on  the  motion  of  the  plain- 
tiff for  a  new  trial,  it  is  considered  by  the  court  that  the 
same  be  overruled  (or,  as  the  case  may  be). 

Then  add  final  entries  of  record,  comprising  final  judg- 
ments, etc.,  and  certificate  of  clerk. 

Note. — ^The  foregoing  form  is  only  an  example,  and  is  to  be  varied  accord- 
ing to  the  circumstances.  The  actual  facts  of  the  case  will  dictate  what  is 
to  be  done^  but  in  all  cases  it  is  to  be  done  substantially  in  like  manner  with 
the  above,  giving  the  proper  order  and  date  of  the  filing  of  papers,  and  incor- 
porating them  at  the  proper  dates  into  the  proceedings  of  the  court. 

It  will  be  understood  that  it  is  not  necesssary  ii  all  instances  to  send  up  the 
whole  of  the  record,  but  the  clerk  may  be  guided  by  the  directions  of  the 
appellant  or  plaintiff  in  error.  See  also  as  to  transcripts  for  Supreme  Court, 
Morgan  v.  Larsh,  1  Ned.,  361.  McDonald  v,  Peniston,  1  Neb.,  324.  Smith 
V,  Ftfe,  2  Nth.,  10. 
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CASES 


ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  of  Nebraska. 


PRESENT  : 
Hon.  GEORGE  B.  LAKE,  CHIEF  JUSTICE. 

"      DANIEL  GANTT.  )   associate  Justices 

SAMUEL  MAXWELL,   J  associate  justices. 


II 


The  Omaha  and  Kobth  Western  Bailboad  Company, 

PLAINTIFFS  IN  EBBOB,  V.  WlIXIAM  H.  MeNK,  DEFENDANT 
IN  EBROB. 

1.  Praotioe :  form  of  action.  A  party  who  has  beeD  damaged  by  the 
location  of  a  railroad,  through  his  premises,  where  the  damages  awarded 
have  not  been  deposited  with  the  probate  judge,  as  provided  by  Sec.  97, 
Gen.  Siai.  191.  may  bring  his  action  for  the  amount  of  the  award,  to  en- 
join the  operating  of  the  road  across  his  premises  until  payment  is  made, 
or  be  may  sue  in  trespass  for  the  unauthorized  entry  thereon. 

2.  Eminent  domain :  damages  allowable.  An  award  of  damages  for 
the  location  of  right  of  way  for  a  railroad,  although  not  contemplated  in 
the  statute  {Gen.  Stat.,  Sec,  97,  p.  191),  contained  a  provision  that  the 
party  owning  the  premises,  part  of  which  were  taken  for  right  of  way, 
might  "move  back  his  house"  therefrom;  Held,  valid. 
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3.  Praotioe :  bills  of  KXCEPTioNS—should  state  affirmatively  that  they 
contain  "all  the  evidence."  To  state  that  they  contain  ''the  substance  of 
the  evidence  introduced  bearing  upon  the  issues,"  is  not  sufficient. 

Erbor  to  the  District  Court  of  Washington  County. 

William  H.  Menk  brought  his  action  in  that  court 
upon  an  award  made  in  his  favor  by  commissioners  under 
the  provisions  of  section  ninety-seven,  chapter  eleven  of 
the  General  Statutes,  for  damages  occasioned  by  the 
appropriation  of  a  part  of  lots  nine  and  ten  in  block  thirty- 
four  of  the  town  of  Blair,  taken  by  the  Omaha  and 
Northwestern  Railroad  Company  for  right  of  way.  The 
award  was  as  follows: 

"We  the  undersigned,  disinterested  freeholders  and 
commissioners  appointed  by  the  probate  judge  of  Wash- 
ington County  to  appraise  the  damages  accruing  to  Wil- 
liam II.  Menk,  by  reason  of  the  appropriation  of  that 
part  of  the  following  real  estate  taken  for  right  of  way 
by  the  Omaha  and  Northwestern  Railroad  CompaYiy 
situated  in  Washington  County,  Nebraska,  as  shown  on 
the  plat  or  profile  of  said  road  filed  and  attached  to  this 
award,  to- wit:  through  a  part  of  lots  nine  (9)  and  ten  (10) 
in  block  thirty-four  (34)  as  shown  in  location  of  said  line 
of  road  on  map  of  the  town  of  Blair,  herewith  filed  and 
marked  "A,"  including  house  to  be  moved  back  by  said 
Menk,  having  been  duly  qualified  and  having  each  per- 
sonally examined  said  premises  on  the  day  and  at  the 
time  mentioned  in  the  notice  hereto  attached,  did  at  the 
office  of  said  probate  judge  of  said  county  find  said  dam- 
ages to  amount  to  the  following  sum,  to-wit:  $325.  And 
we  hereby  award  and  appraise  said  damages  at  the  total 
sum  of  three  hundred  and  twenty-five  dollars.  In  testi- 
mony whereof  we  have  hereunto  set  our  hands,"  etc. 

Tliis  award,  signed  by  the  commissioners,  was  filed 
with  the  probate  judge,  but  no  money  was  paid  into  his 
hands  by  the  railroad  company,  nor  did  the  probate  judge 
file  the  award  with  the  county  clerk.     It  appeared  in  evi- 
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dence  that  the  road  was  built  substantially  in  accordance 
with  the  plat  filed,  though  Menk  testified  that  he  still 
occupied  the  premises  and  never  moved  the  house  oif  the 
lots.  Judgment  was  given  against  the  railroad  company 
who  now  bring  the  cause  here  by  petition  in  error. 

Joh}%  I,  Redick^  for  plaintiff  in  error,  contended  that 
the  facts  set  forth  in  the  petition  could  not  justify  a  judg- 
ment against  the  plaintiff  in  error,  because  the  award  of 
the  commissioners  exceeded  their  authority  under  the 
statute,  of  which  they  were  creatures,  and  they  had  no 
power  beyond  the  awarding  of  a  pecuniary  compensa- 
tion; that  they  had  no  right  to  award  that  Menk  should 
remove  his  house  from  the  lots,  and  therefore  the  award 
was  void;  that  this  award  was  such  a  finding  as  could 
not  be  enforced  by  execution;  nor  could  any  appropri- 
ation of  the  property  be  made  until  the  award  was  filed 
with  the  county  clerk,  and  became  a  record  of  the  county. 
In  support  of  these  views,  counsel  cited  Sec.  97,  Chap. 
11,  Gen,  Stat,  1  liedfield  on  Railways^  381.  Etnier  v. 
Shope^  43  Penn,^  Stfite^  110. 

E,  Wakeley  argued  the  cause  for  the  defendant  in 
error  upon  a  brief  prepared  by  John  S.  Botoen^  present- 
ing among  others  the  following  points: 

I.  The  action  was  brought  on  the  award.  There  is  no 
allegation  of  irregularity  on  the  part  of  the  commissioners, 
mistake,  or  any  other  ground  by  which  the  award  could 
be  impeached.  The  proceeding  throughout  was  in  per- 
fect conformity  to  the  statute,  and  no  objection  or  point 
w^s  raised  in  the  trial  or  pleadings  to  controv^ert  the  same. 

II.  The  plaintiff  may  maintain  an  action  for  the  amount 
awarded.  Smart  v.  Portsmouth  and  Concord  Railroad^ 
20  New  Ilampshire^  233.  Shelhurne  v.  Eldridge^  10 
Vermont^  123.  McAulay  v.  Western  Vermont  R.  R. 
Co,^  33  Id,<i  311.  Williams  v.  Jones^  13  Mees.  c6  Wels., 
628. 
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Lake,  Ch.  J. 

That  such  an  action  as  this  can  be  maintained  cannot 
be  doubted,  where  the  damages  are  not  deposited  with 
the  probate  judge  as  the  statute  requires.  The  owner  of 
the  land  thus  appropriated  has  his  election  either  to  bring 
his  action  for  the  amount  of  the  award,  to  enjoin  the 
operating  of  the  road  across  his  premises  until  payment  is 
made,  or  to  sue  in  trespass  for  the  unauthorized  entry 
upon  his  premises. 

But  it  is  urged  as  a  fatal  objection  to  this  award  that 
it  contains  a  provision  that  Menk  should  have  the  privi- 
lege of  removing  his  dwelling  house  from  the  condemned 
premises.  It  is  true  that  this  mode  of  estimating  dam- 
ages is  not  contemplated  in  the  statute,  and  why  it  was 
adopted  in  this  particular  instance  is  not  disclosed  by  the 
record.  Very  likely  it  was  done  at  the  instance  of  both 
parties,  who  may  have  considered  the  house  of  much 
greater  value  to  Menk  than  it  could  possibly  be  to  the 
company.  At  all  events  I  must  conclude  that  the  award 
was  satisfactory  when  made,  as  neither  party  saw  fit  to 
get  rid  of  it  by  an  appeal  to  the  district  court.  There  is 
no  force  in  this  objection. 

The  only  remaining  objection  worthy  of  notice,  is,  that 
the  finding  and  judgment  of  the  court  is  not  sustained  by 
sufficient  evidence.  But  it  is  a  sufficient  answer  to  this 
objection  to  say,  that  the  record  does  not  purport  to  con- 
tain all  the  testimony  submitted  to  the  judge  who  tried 
the  cause.  To  justify  a  re-examination  of  a  question  of 
fact  in  this  court,  it  must  be  shown  affirmatively  that  the 
entire  evidence  adduced  on  the  trial  below  is  brought 
up  for  inspection  here.  It  is  not  enough  to  state,  as 
is  done  here,  that  it  is  "the  substance  of  the  evidence 
introduced,  bearing  upon  the  issues."  It  may  be  true 
that  all  the  evidence  which  the  court  considered  rele- 
vant,  or  material   to   the   issues,   has  been   presented. 
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But  it  is  not  at  all  times  an  easy  thing  to  determine 
whether  particular  testimony  ought  to  be  admitted  or 
rejected,  or  whether  if  received,  it  should  be  given  any 
weight  in  the  decision  of  the  case.  The  only  safe  rule 
undoubtedly  is  to  require  all  the  evidence  to  be  preserved, 
and  that  the  record  shall  disclose  the  fact  that  it  has  been 
done.  But  even  if  the  rule  were  otherwise,  and  we  should 
take  the  evidence  contained  in  this  record,  as  all  that 
could  have  had  any  legitimate  bearing  on  the  issues  pre- 
sented, fltiU  I  could  not  hesitate  to  declare  that  the  finding 
of  the  judge  is  fully  sustained,  and  that  no  other  rational 
conclusion  could  have  been  drawn  therefrom,  than  the 
one  reached  by  him. 

The  judgment  of  the  District  Court  is  clearly  right 
and  must  be  in  all  things  affirmed. 

Judgment  atfirmed. 

Mr.  Justice  Gantt,  concurred.    Mr.  Justice  Maxwell, 
having  tried  the  cause  in  the  court  below,  did  not  sit. 


Harrison  H.  Blodgett,  plaintiff  in  error,  v.  Joseph 

TJtley,  defendant  in  error. 

1 .  Limitetioii  of  Action :  absence.  The  mere  temporary  absence  of  a 
debtor  from  the  state,  when  such  debtor  has  a  usual  place  of  residence 
therein  where  service  of  summons  can  be  had  upon  him,  does  not  sus- 
pend the  statuf:  of  limitations. 

2.    ,   The  words  "  usual  place  of  residence,"  mean  the  place  of  abode 

at  the  time  of  service. 

Error  to  the  district  court  of  Lancaster  County, 
This  action  was  brought  on  a  judgment  rendered  in 
the  circuit  court  of  Whiteside  County,  Illinois,  on  the 
9th  day  of  June,  A.  D.  1866.  The  cause  was  commenc- 
ed in  the  district  court  on  the  15tli  day  of  November,  A. 
D.  1873.     Blodgett,  who  was  defendant  there,  plead  the 
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statute  of  limitations,  which  provides  that  an  action  on  a 
foreign  judgment  can  only  be  brought  within  five  years 
after  the  cause  of  action  shall  have  accrued.  GenH  Stat- 
utes^ Sec.  10,  p.  525.  Tlie  following  agreed  staitement  of 
facts  appears  in  the  record  brought  to  this  court: 

"On  motion  for  a  new  trial,  which  was  overruled,  and 
on  error  from  the  district  to  the  supreme  court  the  fol- 
lowing facts  are  agreed  to  by  the  parties,  plaintiff  and 
defendant: 

That  the  defendant  Harrison  H.  Blodgett  came  pub- 
licly into  the  state  of  Nebraska  on  the  15th  day  of 
January,  A.  D.  1868,  and  established  a  domicile;  was 
temporarily  absent  from  the  state  of  Nebraska,  four 
weeks  in  March,  1868,  at  Atchison,  Kansas,  and  in  dif- 
ferent i)laces  in  Missouri;  was  again  temporarily  absent 
three  weeks  in  April  and  May,  1868,  in  different  places 
in  Illinois;  returned  to  Nebraska,  but  was  again  tempo- 
rarily absent  in  July  and  August,  1868,  four  weeks  in 
different  places  in  Illinois;  then  returned  to  Nebraska, 
and  was  again  temporarily  absent  four  weeks  in  Novem- 
ber and  December,  1868,  in  different  places  in  Illinois; 
returned  to  Nebraska,  but  was  again  temporarily  absent 
from  the  state  for  three  weeks  in  February  and  Mtirch, 
1869,  at  different  places  in  Illinois  and  Iowa;  again  re- 
turned to  Nebraska,  and  built  a  house  in  Otoe  countv  in 
April,  1869,  on  land  that  defendant  then  owned.  After- 
wards, and  up  to  the  commencement  of  this  action  kept 
a  furnished  house  there  which  was  the  usual  place  of 
residence  of  defendant.  In  August,  1871,  defendant 
temporarily  left  the  state  of  Nebraska,  and  stayed  away 
two  weeks  in  Hamburg,  Iowa;  returned  to  the  state  and 
was  again  absent  in  October  and  November,  1871,  four 
weeks  at  different  places  in  Iowa;  returned  to  the  state, 
and  was  agjiin  temporarily  absent  in  the  month  of  May, 
June,  July,  and  August,  1872,  at  different  times  and 
different  places  in  Missouri  and  Iowa,  all  together  mak- 
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ing  about  three  months;  then  returned  to  the  state  of 
Nebraska,  and  was  again  temporarily  absent  in  October 
and  November,  1872,  in  different  places  in  Kansas  for 
five  weeks;  that  during  each  and  every  absence  th6  de- 
fendant had  a  usual  place  of  residence  in  different  places 
in  Nebraska,  where  service  of  summons  could  be  had  on 
him,  and  where  at  all  times  defendant  had,  in  Otoe 
county,  Nebraska,  real  estate  subject  to  attachment;  that 
aggregating  these  successive  absences,  and  deducting 
from  the  period  limited  by  the  statute,  the  action  was 
not  barred;  if  not  enough  of  these  absences  are  to  be 
deducted  from  that  period  then  the  action  is  barred." 

Judgment  being  rendered  against  Blodgett  for  the 
amount  claimed  in  the  petition,  he  brought  the  cause 
here  by  petition  in  error. 

H,  H,  Blodgett^  the  plaintiff  in  error,  pro  se. 

The  learned  judge  who  tried  this  cause  in  the  court 
below,  gave  the  statute  a  literal  constniction,  without 
paying  any  attention  whatever  to  the  service  of  process, 
therefore  deducting  temporary  absences  when  the  debtor 
was  at  all  times  subject  to  the  jurisdiction  of  the  state 
courts.  But  such  a  literal  construction  of  the  statute 
without  giving  any  attention  whatever  to  the  service  of 
process,  the  courts  have  never  seen  tit  to  give,  but  they 
have  universally  held  that  if  personal  service  of  sum- 
mons could  be  had  on  the  debtor  during  his  absence,  it 
was  the  legislative  intent  that  the  statute  would  run  du- 
ring such  an  absence;  and  the  legislative  intent  will 
prevail  over  a  literal  construction  of  the  statute.  Penley 
V,  Waterhoitse^  1  lowa^  498.  Sage  v,  Hawley^  16  Gonn,^ 
106.  White  v,  Campbell,  22  Mich.,  193.  Ford  v. 
Babcock,  2  Sand/.,  527.  GUman  v.  Gntts,  3  Foster, 
376. 

As  the  agreed  statement  of  facts  shows,  the  plaintiff 
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in  error's  absences  were  but  flying  temporary  absences 
with  a  definite  return,  and  that  the  plaintiff  in  error 
had  at  all  times  a  usual  place  of  residence  where  service 
of  pr6cess  could  be  had,  therefore  the  court  below  erred 
in  deducting  temporary  absences. 

Pound  cfe  Burr^  for  defendant  in  error. 

In  cases  which  arise  under  the  latter  branch  of  section 
twenty,  chapter  57,  p.  526  of  the  General  Statutes,  suc- 
cessive absences  may  be  accumulated,  and  the  aggregate 
deducted  from  the  period  limited  for  the  commencement 
of  an  action.  Lane  v.  The  Noitional  Bank  of  the  Me- 
tropolis^ 6  Ean,^  74.  Cole  v,  Jessup^  10  New  York^ 
96.  Phillips  V.  Holman^  26  Texas^  276.  Vanland- 
ingham  v,  Huston^  4  Gril.^  125.  Chenot  v,  Zefevrej  3 
CHL,  637.     Berrien  v,  Wright,  26  Barb.,  208. 

Maxwell,  J. 

The  agreed  statement  of  facts  on  which  this  case  was 
submitted  sets  forth  that  "during  each  and  every  absence 
the  defendant  had  a  usual  place  of  residence  in  different 
places  in  Nebraska,  where  service  of  summons  could  be 
had  on  him." 

Section  twenty  of  the  code  of  civil  procedure  provides 
as  follows:  "If,  when  a  cause  of  action  accrues  against 
a  person,  he  be  out  of  the  state,  or  shall  have  absconded 
or  concealed  himself,  the  period  limited  for  the  com- 
mencement of  the  action  shall  not  begin  to  run  until  he 
come  into  the  state,  or  while  he  is  absconded,  or  conceal- 
ed; and  if,  after  the  cause  of  action  accrues,  he  depart 
from  the  state,  or  abscond  or  conceal  himself,  the  time  of 
his  absence  or  concealment  shall  not  be  computed  as  any 
part  of  the  period  within  which  the  action  must  be 
brought."     Section  sixty-nine  provides  the  mode  of  ser- 
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vice  of  summons.  ''The  service  shall  be  by  delivering  a 
copy  of  the  summons  to  the  defendant  personally,  or  by 
leaving  one  at  his  usual  place  of  residence  at  any  time 
before  the  return  day." 

It  is  clear  that  if  we  are  to  be  governed  by  the  strict 
literal  language  of  the  statute,  that  the  several  periods  of 
absence  of  the  plaintiff  in  error  from  the  state,  must  be 
deducted  from  the  five  years  and  ten  months  during 
which  he  has  resided  in  this  state,  in  which  case  the  ac- 
tion is  not  barred.  Do  the  words  "depart  from  the 
state,"  as  used  in  section  twenty,  mean  a  mere  tempo- 
rary absence  from  the  state  while  the  debtor's  usual  place 
of  residence  is  here,  or  are  they  intended  to  apply  to  such 
an  absence  from  the  state  as  entirely  suspends  the  power 
of  the  plaintiff  to  commence  his  action?  We  think  it 
was  the  intention  of  the  legislature  to  give  the  creditor 
five  full  years  to  commence  his  action,  and  if  during  that 
period,  the  right  to  proceed  in  our  courts  to  reduce  the 
claim  to  judgment  is  suspended  by  reason  of  the  ab- 
sence or  concealment  of  the  debtor,  the  period  of  axich 
absence  should  not  be  computed  as  any  part  of  the  time 
within  which  an  action  may  be  brought.  It  is  one  of 
the  grounds  for  attachment  under  our  code  that  the  debt- 
or "so  conceals  himself  that  summons  cannot  be  served 
upon  him,"  and  it  is  evident  that  the  reason  of  suspen- 
sion of  the  statute  of  limitations,  in  case  of  concealment, 
is  because  service  of  summons  cannot  be  had  on  the  debt- 
or in  consequence  thereof. 

In  the  case  of  Sage  v,  Hawley^  16  Conn.^  106,  the 
court,  in  construing  the  words  "without  the  state,"  say: 
"considering  this  provision  as  being  designed  to  protect 
the  rights  of  the  plaintiff,  in  those  cases  where  it  was  not 
practicable  for  him  to  enforce  them  by  suit,  in  conse- 
quence of  the  absence  of  the  defendant  from  the  state, 
its  justice  and  propriety  are  most  obvious.  But  it  is  not 
necessary,  nor  does  justice  seem  to  require,  that  we  should 
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extend  it  by  construction,  so  far  as  to  include  in  the 
computation  of  the  time  limited  for  bringing  suits,  those 
periods  when  the  defendant  was  personally  out  of  the 
state,  but  during  which  the  plaintiff  might  notwith- 
standing have  commenced  a  personal  action  against  him, 
by  the  judgment  in  which  he  would  be  conclusively 
bound."     Penley  v.  WaterKoxise^  1  Clarice^  498. 

The  case  of  Lame  v.  The  JSTational  Bank  of  the  Me- 
tropolis^ 6  Kan,^  75,  is  cited  by  defendant  in  error  as 
holding  that  mere  absence  from  the  state  is  suflScient  to 
prevent  the  statute  from  nmning.  From  the  agreed 
statement  of  facts  in  that  case  "that  said  J.  H.  Lane  re- 
sided in  Lawrence,  Kansas,  where  he  kept  and  main- 
tained a  furnished  house;  that  he  was  a  member  of  the 
United  States  Senate;  that  lie  was  in  Washington  with 
his  wife  and  other  members  of  his  familv  from  Novem- 
ber,  1865,  until  the  middle  of  June,  1866,"  it  is  evident 
that  Lawrence  was  not  his  usual  place  of  residence  dur- 
ing his  stay  in  Washington.  The  words  "usual  place  of 
I'esidence"  mean  the  place  of  abode  at  the  time  of  ser- 
vice. Gadsen  v.  Johnson^  1  Nott  <&  McCord^  89.  If 
the  party  is  out  of  the  state  for  a  temporary  purpose 
merely,  then  his  residence  is  still  here  and  service  may 
be  made  at  his  usual  place  of  residence.  Frear  v, 
Crnikshanks^  3  McVord^  84. 

It  appears  from  the  agreed  statement  of  facts,  that 
service  of  summons  could  at  all  times,  since  the  15th 
day  of  January,  1868,  have  been  had  on  the  plaintiff  in 
eiTor  at  his  usual  place  of  residence  in  this  state.  So  far 
as  appears  there  has  been  no  suspension  of  the  right  of 
the  defendant  in  error  to  proceed  in  our  courts  and  re- 
duce his  claim  to  judgment;  and  the  right  to  merge  his 
demand  in  judgment  not  having  been  suspended,  the 
court  erred  in  deducting  the  time  the  plaintiff  in  error 
was  absent  temporarily  from  this  state.    Tlie  judgment 
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of  the  district  court  is  therefore  reversed  and  cause  re- 
manded. 

Judgment  Reversed. 

Gantt,  J,  concurred.  Lake,  Ch.  J.,  before  whom  the 
cause  was  tried  in  the  district  court,  said  that  he  fully 
concurred  in  the  opinion  of  the  court  upon  the  record  as 
it  appeared  here,  but  that  the  evidence  was  entirely  dif- 
ferent on  the  trial  below,  from  that  set  forth  in  the  agreed 
state  of  facts  submitted  to  this  court. 


John  A.  Horbaoh,  plaintiff  in  error,  v.  Lorin  Miller, 

DEFENDANT  IN  ERROR. 

1.  Praotiee:  exceptions:  motion  for  a  new  trial.  All  alleged  er- 
rors, occurring  during  the  trial  of  a  cause,  must  he  excepted  to,  and  com- 
plained of  in  the  motion  for  a  new  trial,  in  order  to  obtain  a  review  of 
the  same  in  the  supreme  court;  and  error  committed  by  the  giving  of  an 
oral  chai^  to  the  jury,  instead  of  reducing  such  charge  to  writing,  as 
required  by  Gen.  Stat.,  2A2.  is  no  exception  to  the  rule. 

2.  Boundariei:  evidence:  instructions  to  jury.  The  identity  of  a 
block  of  lots  depended  upon  the  correct  location  of  another  block,  some 
distance  off,  a  comer  of  which  had  been  taken  as  an  initial  point  in  mak- 
ing the  survey ;  and  a  surveyor  testified  that  in  1857,  a  fence  was  erected 
around  the  block,  of  which  he  had  personal  knowledge;  that  the  fence 
was  destroyed  in  1862  ;  and  in  making  the  survey  in  question,  he  found 
the  west  line  and  southwest  comer,  by  remains  of  fence  posts,  there  being 
old  bark  and  rotten  wood  about  every  seven  feet  ;  held,  that  the  correct 
location  of  the  initial  point  was  properly  submitted  to  the  jury,  upon  an 
instmction,  that  in  order  to  determine  whether  the  fence  was  built  upon 
the  true  line  of  the  block,  they  might  take  into  account  the  time  when  it 
was  built,  the  fact  that  it  was  about  the  time  of  the  survey,  when  the 
comers  were  easily  ascertained,  and  if  they  believed  the  testimony  warrant- 
ed it,  they  might  presume  that  the  fence  was  built  on  the  line  of  said 
block. 

3.  Xdmitation  of  Aotioiu :  statutory  construction.  The  change  in 
the  statutory  period  for  bringing  actions  for  the  recovery  of  real  estate, 
from  twenty-one  to  ten  years,  made  by  amendment  to  Sec.  6  of  the  civil 
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code,  February  15,  1869,  applies  to  actions  brought  since  the  taking  ef- 
fect of  the  amendment.  The  lime  existing  between  the  passage  and 
taking  effect  of  the  act,  was  allowed  by  the  legislature  for  the  purpose  of 
bringing  actions  on  claims  then  existing,  before  the  same  were  barred 
by  the  new  enactment. 

4.    :  ADVERSE  POSSESSION.    The  title  to  land  becomes  complete  in 

an  adverse  occupant,  when  he  has  maintained  an  actual,  continued,  and 
notorious  possession,  claiming  the  same  as  his  own  against  all  persons  for 
the  full  extent  of  the  statutory  period ;  and  the  enclosing  of  such  land 
within  a  fence,  the  maintenance  of  such  fence,  cultivation  of  the  land, 
and  payment  of  the  taxes  on  the  same,  for  said  period,  with  said  intention, 
is  sufficient  in  law  to  constitute  adverse  possession. 

6.  PrMtioe :  objections  to  testimony.  Where  objection  is  made  to  the 
admission  of  testimony,  the  reason  and  grounds  of  objection  should  be 
stated. 

Errob  to  the  district  court  of  Douglas  County. 

The  action  was  commenced  by  Lorin  Miller  on  the 
twelfth  day  of  October,  A.  D.  1872,  against  John  A. 
Horbach,  to  recover  the  possession  of  a  tract  of  land, 
describing  the  same  by  metes  and  bounds,  formerly  Imown 
as  block  172^  in  the  city  of  Omaha.  Miller  claimed  title 
through  Moflkt,  to  whom  Horbach  and  wife  had  deeded 
the  premises  on  the  sixteenth  day  of  January,  A.  D., 
1858.  Horbach  claimed  title  by  virtue  of  an  alleged 
actual,  exclusive,  adverse,  and  notorious  possession,  since 
April,  A.  D.,  1860,  and  he  further  plead  the  statute  of 
limitations.  Upon  the  trial  of  the  cause  before  Chief 
Justice  Lake,  and  a  jury,  deeds  from  Hotbach  to  Moffat, 
from  Moffat  to  Allen,  and  from  Allen  to  Miller  were 
introduced  in  evidence,  all  of  said  deeds  describing  the 
land  in  controversy  as  block  172^  in  the  city  of  Omaha. 
Miller,  on  his  own  behalf,  testified  as  follows:  "I  surveyed 
into  lots  and  blocks  this  land  in  controversy,  in  1855,  for 
a  company  calling  themselves  the  Omaha  City  Company; 
I  surveyed  about  1500  acres  into  streets,  lots,  blocks,  and 
alleys.  The  streets  running  north  and  south  were  80  feet 
wide,  those  ninning  east  and  west  were  66  feet  wide. 
We  commenced  at  the  northeast  corner  of  the  tract  and 
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numbered  successively  back  and  forth.  The  blocks  were 
numbered  fractionally  to  distinguish  them  from  those  in 
the  city  proper.  Tlie  size  of  the  lots  were  66  by  132  feet 
south  of  Napoleon  street,  and  some  of  them  44  by  132 
feet  north  of  Napoleon  street.  Ten  or  twelve  years  ago 
E.  V.  Smith  resided  on  block,  128^^,  and  he  has  resided 
there  ever  since.  I  was  with  George  Smith  when  he  made 
the  survey  mentioned  in  his  testimony.  When  I  surveyed 
the  land  I  took  extension  Twenty-first  street  for  abase  line. 
Subsequent  to  this  survey  I  have  had  a  good  deal  to  do 
with  this  land.  In  making  the  survey  we  started  from  the 
south  west  comer  of  block  128^  and  run  south  on  Eigh- 
teenth street,  assuming  the  streets  to  be  66  feet  wide  and 
the  lots  44  feet  wide,  and  then  run  west  to  the  center  of 
Twenty-first  street,  and  from  thence  40  feet  west  to  the 
comer  of  block  172|^.  Atlterwards  I  got  Smith  to  go 
with  me  and  we  re-measured  the  other  way,  starting  at 
the  same  point  as  before  and  running  west,  and  then 
south,  assuming  the  same  width  of  streets  as  before,  and 
we  came  out  at  the  same  point  within  an  inch.  After  I 
got  my  deed  from  Allen,  in  1868,  I  and  Horbach  made 
an  effort  to  find  the  comers.  When  on  the  ground,  Hor- 
bach told  me  where  he  thought  the  corners  were.  I  had 
bought  the  property  and  wanted  him  to  go  with  me  so 
that  I  could  take  possession.  I  took  Horbach  and  Ken- 
nedy with  me.  Smith  had  found  the  corner  of  block  128^ 
without  my  being  with  him,  and  he  showed  it  to  me.  I 
saw  no  indications  of  this  being  the  comer,  except  what 
Smith  showed  me,  an  old  post  and  a  small  tree  which 
Smith  had  kept  in  memory.  I  saw  the  trees  on  the  block 
where  Shields  used  to  live.  I  took  Smith's  statement  as 
to  the  starting  point.  If  his  base  was  wrong  then  this 
survey  would  be  imperfect." 

George  Smith,  on  behalf  of  the  plaintifi^,  Miller,  testi- 
tied  substantially  as  follows: 

"Have  been  here  seventeen  years.     I  am  a  surveyor. 
3 
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Did  not  live  much  in  Omaha  in  1858.  After  tliat  with  the 
exception  of  one  year  I  lived  here.  I  was  not  acquainted 
with  the  city  blocks  in  Omaha  at  that  time.  I  don't 
know  from  what  maps  deeds  were  made.  There  were  two 
or  three  lithograph  maps  then  in  use.  [Map  of  the 
Omaha  City  Company  shown  witness,  and  afterwards 
admitted  in  evidence  under  objection  on  the  part  of  defen- 
dant.] I  have  made  a  survey  and  think  I  have  ascertained 
where  block  178  J  was.  I  took  the  south  half  of  block 
128i  as  my  data.  I  don't  know  that  this  block  was  fenced 
in  by  Shields.  I  used  to  see  it  in  1857  and  1858.  I  had 
personal  knowledge  of  the  existence  of  a  fence  at  that 
time.  It  was  our  primitive  kind  of  a  fence,  posts  about 
seven  feet  apart  and  pickets  driven  in  the  ground.  In 
1858,  I  lived  in  the  house  on  the  block.  The  fence 
measured  220  by  284  feet  (east  and  west).  Van  Smith 
occupied  the  enclosure  in  1858.  There  was  a  tree  in  the 
north-east  corner  of  the  enclosure,  only  one  tree.  There 
was  a  frame  building  in  the  enclosure  fronting  on  Seven- 
teenth street  east.  The  fence  was  destroyed  in  1859  or 
1860.  In  1862  there  was  no  fence.  In  digging  up  the 
ground,  I  thought  I  found  the  west  line  of  the  fence  and 
the  south  west  corner.  I  found  some  old  bark  and  rotten 
wood  about  every  seven  feet.  From  this  I  ran  a  line  south 
and  west  to  what  I  thought  might  be  block  172^.  I  dug 
into  the  earth  about  the  south  west  comer  and  found  a 
remnant  of  wood  that  might  have  been  a  point  of  a  stake. 
It  was  about  one  inch  long  and  one  inch  square.  It  was 
about  eight  inches  below  the  surface  of  the  ground. 
It  was  very  rotten  but  seemed  to  have  once  been  sharp- 
ened. I  staked  for  Miller,  block  172^.  I  assumed  lots 
to  be  44  by  132  feet,  and  the  streets  66  feet  wide  running 
east  and  west,  and  80  feet  running  north  and  south, 
except  Twenty-first  street  which  was  98  feet  and  width 
of  lots  44  feet.  Tliere  were  some  stakes  on  the  block 
above  where  Shield's  house  stood.    I  don't  know  whetlier 
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there  were  any  on  this  block.  E.  V.  Smith  removed  some 
of  them  out  of  the  way.  I  don't  think  I  have  seen  any 
of  these  stakes  since  1856..  I  know  nothing  of  Horbach's 
taking  any  stakes  away.  I  never  measured  between  any 
two  stakes  on  this  plat.  I  know  the  distance  only  from 
the  map  and  what  Col.  Miller  told  me.  The  map  tells 
nothing  and  all  I  know  about  it  is  what  has  been  told  me. 
Col.  Miller  told  me  that  Twenty-first  street  was  98  feet 
wide.  If  he  was  wrong,  then  my  measurement  was  wrong. 
There  is  now  no  such  block  in  the  city  of  Omaha  as  block 
172^^.  I  know  nothing  except  by  its  being  checked  on  the 
map  with  pen  and  ink,  and  can't  swear  this  point  of  a  stake, 
I  have  before  testified  to  finding,  was  a  comer  stake.  It 
looked  something  like  one.  I  don't  know  that  the  fence 
was  on  the  line  of  lots  on  block  1281-.  I  never  measured 
between  the  stakes  of  any  part  of  Scriptown.  I  know 
nothing  about  the  correctness  of  my  starting  point  of 
survey  except  from  rumor  and  the  data  I  have  given.  I 
cannot  swear  this  ground  pointed  out  by  my  survey  is 
the  same  that  was  once  called  block  172^." 

B.  E.  B.  Kennedv,  sworn  as  a  witness  on  behalf  of  the 
plaintiff,  testified  as  follows: 

"I  was  with  Miller  and  Horbach  five  or  six  years  ago 
in  an  effort  to  locate  block  172^.  It  was  in  the  spring  of 
1868,  I  think.  We  were  all  on  the  ground  and  Horbach 
and  Miller  endeavored  to  locate  this  block.  Tliey  did 
not  agree  as  to  its  locality.  Afterwards  I  prepared  a 
quit  claim  deed  for  Miller  in  reference  to  a  settlement. 
It  was  conceded  the  block  lay  on  the  west  side  of  Twenty- 
first  street.  This  block  has  never  been  pointed  out  to  me 
on  the  surface  of  the  earth." 

On  the  part  of  defendant,  Horbach,  Louis  Shield  testi- 
fied as  follows: 

"In  1868  I  lived  upon  Horbach's  tract  of  land.  I 
knew  Wilgoskie.  I  remember  Lorin  Miller  and  him 
coming  up  there  to  survey  a  block  that  Miller  told  me 
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he  owned,  and  they  found  it  in  my  brick  yard.  Miller 
came  the  first  time  with  Kip.  Second  time  with  Wilgos- 
kie.  Kip  staked  it  off  about  35  feet  further  north  than 
Wilgoskie  did.  I  heard  no  objection  made  to  it  by  Mil- 
ler about  location.  Miller  told  me  he  had  a  block  there, 
but  would  not  hurt  me.  My  brick  yard  lies  west  of 
Twenty-first  street  in  Omaha,  and  one  lot  north  of  Nich- 
olas street.  Wilgoskie's  survey  staked  it  about  35  feet 
further  south  than  Kip  did." 

Chauncey  Wiltze,  testified  on  behalf  of  the  defendant 
as  follows: 

"I  was  in  Omaha  in  1856  and  1857.  There  was  very 
little  surveying  done.  When  the  Poppleton  and  Byers 
map  was  made,  A.  D.  Jones  surveyed  the  city  proper. 
Sixteenth  street  north  of  the  creek  was  66  feet  wide. 
This  was  my  base  of  operations  in  laying  oif  Horbach's 
addition.  I  measured  some  of  those  lots  of  the  old  sur- 
vey, and  I  remember  there  was  a  variation,  they  did  not 
hold  out  to  what  they  purported  to  be." 

John  A.  Horbach,  on  his  own  behalf,  testified  as  fol- 
lows: 

"I  had  some  conversation  with  Lorin  Miller,  in  the 
fall  of  1856,  or  spring  of  1857.  I  was  then  living  on 
land  north  of  creek.  Tlie  width  of  streets  in  Scriptown 
addition  to  Omaha  was  very  indefinite.  Miller  told  me 
there  was  vacant  ground  between  his  survey  and  the  A. 
D.  Jones  survey  or  plat.  He  could  not  tell  the  width  of 
it,  but  said  it  varied.  I  showed  him  some  stakes  between 
Sixteenth  and  Seventeenth  streets  near  my  south  line, 
that  did  not  range  or  correspond  with  what  map  claimed. 
He  said  they  were  not  very  accurate.  I  know  Sixteenth 
street  was  sixty-six  feet  wide  from  surveys  and  measure- 
ments made  by  C.  W.  Shreve,  surveyor,  in  1856,  in 
trying  to  find  south  line  of  block  180^,  south  of  my 
pre-emption.  I  helped  him  to  measure  from  stakes  on 
Sixteenth  street  north  of  where  I  lived.    Stakes  were 
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oak,  marked  and  numbered  with  red  chalk,  and  stood  12 
to  14  inches  above  the  ground.  I  obtained  width  of 
these  streets  in  endeavoring  to  determine  block  180^, 
with  Capt.  Shreve.  He  was  county  surveyor.  Any  one 
could  find  stakes  on  north  part  of  Sixteenth  street  from 
where  I  lived.  The  fence  about  what  was  known  as 
Shields'  house,  called  block  128^,  was  built  by  Beeson. 
There  was  more  than  one  enclosure  by  fence.  There  was 
a  stock  corral,  and  also  a  lot  of  hay  stacks  enclosed  with 
fence.  In  1860  I  fenced  the  west  part  of  that  eighty 
acres  with  post  and  board  fence,  four  or  five  boards  high. 
Hunt  had  a  building  in  the  field  after  it  was  enclosed. 
I  have  paid  tlie  taxes  on  the  property  ever  since.  Ken- 
nedy came  to  my  oflice  in  1868,  as  attorney  for  Miller. 
He  claimed  he  could  identify  the  property  Miller  claim- 
ed. I  told  him  Miller  did  not  own  such  property.  I 
never  went  up  to  the  ground  in  controversy  with  Miller 
to  locate  a  block.  I  did  meet  him  at  one  time  there  and 
Kennedy  was  there  and  we  were  in  my  field  near  Twen- 
tieth street,  where  I  had  laid  out  an  addition.  Miller 
then  said  he  could  not  locate  it,  but  spoke  of  where  he 
thought  it  was  from  his  recollection.  He  failed  to  find 
it  or  anything  near  where  it  was.  He  did  not  claim  to 
have  any  data  whereby  it  could  be  located,  only  in  a 
general  way,  that  it  was  in  the  neighborhood  of  the  brick 
yard.  I  hav^  kept  the  fence  up  to  this  time.  I  have 
never  seen  Miller  at  all,  except  the  time  I  have  stated  as 
being  in  1868.  I  never  recognized  Miller's  claim.  In 
fencing  in  surrounding  lands,  I  necessarily  enclosed 
block  172i." 
In  rebuttal,  Lorin  Miller  testified  as  follows: 
"When  I  went  there  with  Kennedy  and  Horbach, 
Horbach  asked  me  if  I  would  not  take  land  in  some 
other  place,  as  the  block  I  claimed  would  interfere  with 
his  plat.  I  agreed  to  take  eight  lots  in  place  of  these. 
Horbach  wanted  pay  for  taxes  and  fences,  &c.    I  made 
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a  deed  of  the  block  to  Horbach,  but  destroyed  it  last 
year." 

Horbach,  being  recalled,  testified  as  follows: 

"I  demanded  of  him  to  pay  me  from  $150,  to  §250, 
before  I  would  deed  anything.  I  told  Kennedy  if  Mil- 
ler would  pay  me  what  I  asked  and  guaranty  me  against 
any  further  expense  on  that  old  deed,  I  would  give  him 
some  lots  in  my  second  addition  but  it  was  not  in  quan- 
tity half  as  much  as  block  172^  as  claimed.  I  never 
recognized  Miller's  title  at  any  time  and  never  said  I 
would  deed  him  block  172^,  or  a  like  quantity." 

The  foregoing  is  the  substance  of  the  evidence  intro- 
duced on  the  trial  of  the  case.  The  court,  at  the  request 
of  Miller,  gave  several  instructions,  but  no  exception  be- 
ing taken  to  some,  and  the  motion  for  a  new  trial  not 
alleging  error  in  the  giving  of  others,  they  were  not 
considered  in  this  court.  The  instructions  passed  upon 
here,  are  stated  in  the  opinion. 

The  verdict  below  was  in  favor  of  Miller,  and  Hor- 
bach brought  the  case  here  by  petition  in  error. 

Clinton  Brigga^  for  plaintiiff  in  error. 

I.  A  portion  of  the  charge  given  by  the  court  to  the 
jury  was  not  reduced  to  writing  as  required  by  the  pro- 
visions of  the  act  of  Feb.  18,  1873.  General  Statutes^ 
Sec,  68,  p.  262.  This  act  makes  it  the  imperative  duty 
of  the  judge  to  reduce  his  instructions  to  writing,  before 
giving  the  same  to  the  jury,  and  this  cannot  be  waived 
by  counsel  except  in  open  court,  and  by  the  entering  of 
such  waiver  in  the  record  of  the  case.  And  the  act  fur- 
ther provides  that  if  any  charge,  or  parts  thereof,  are  not 
reduced  to  writing,  it  "shall  be  error  in  the  trial  of  the 
cause,  and  sufficient  canse  for  the  reversal  of  the  judg- 
ment rendered  therein."  The  oral  charge  was  certainly 
of  no  advantage  to  Horbach,  and  the  court  camiot  say 
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how  much,  if  any,  it  may  have  prejudiced  his  case.  It 
is  not  necessary  to  determine  this  question,  for  no  mat- 
ter whether,  the  charge  is  for  or  against  the  party  object- 
ing, he  has  the  right  to  have  the  judgment  reversed,  and 
the  cause  sent  back  for  a  new  trial;  so  says  the  act  above 
mentioned. 

II.  The  verdict  is  not  sustained  by  sufficient  evi- 
dence. The  petition  describes  by  metes  and  bounds,  a 
certain  piece  of  land  and  claims  it  to  be  identical  with 
tlie  lots  described  in  the  deed.  It  was  therefore  incum- 
bent on  Miller  to  show  to  a  reasonable  certainty,  that 
the  land  described  in  the  petition  was  the  identical  land 
covered  by  the  deed,  i.  e.,  block  172^.  No  attempt  was 
made  to  establish  the  location  of  the  block  by  any  of  the 
original  stakes,  or  remains  of  stakes,  or  anything  else 
around  its  boundaries.  But  the  attempt  is  made  to  es- 
tablish the  boundaries  of  block  128i,  situated  a  quarter 
of  a  mile,  perhaps,  from  the  block  in  controversy.  This 
is  done  for  the  purpose  of  getting  a  starting  point. 
Now  if  this  starting  point  was  wrong,  then  everything 
about  the  measurement  was  wrong.  We  submit  that  on 
the  evidence  here  given,  that  the  verdict  of  the  jury 
should  be  set  aside. 

III.  The  answer  denies  Miller's  title,  and  then  Hor- 
bach sets  up  title  in  himself  acquired  by  an  adverse 
possession  of  more  than  ten  years. 

1.  It  was  competent  for  the  grantor  to  interpose  this 
defense  as  against  his  grantee  or  any  one  claiming  under 
him.  Stearns  v.  Henderaaas^  9  Citsh,^  497.  Tilton  v, 
Emery ^  17  New  Uamp,^  536.  Brackett  v.  Persons 
Unknown^  63  Maine^  228. 

2.  "As  a  general  doctrine  it  has  too  long  been  estab- 
lished to  be  now  in  the  least  degree  controverted,  that 
what  the  law  deems  a  perfect  possession,  if  continued 
during  the  whole  period  which  is  provided  by  statute  for 
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the  enforcement  of  the  right  of  entry,  is  evidence  of  a 
fee."  Angell  on  Limitations^  See,  380.  ^radstreet  v. 
HurUingtofij  5  PeLj  338.  Leffingwell  v.  Warren^  2 
Black,  599. 

3-  When  lands  are  held  by  adverse  possession  for  the 
time  prescribed  by  law,  and  an  entry  is  made  by  tlie 
holder  of  the  written  title  such  party  will  be  dispossessed, 
in  ejectment  brought  by  the  adverse  possessor.  LessfC 
of  Devachtv.  Z.  Newsam,  3  Ohio,  57.  Jackson  v,  Oltz^ 
8  Wend,,  440.     Oibson  v.  Bailey,  9  New  Ilamp,,  168. 

4.  There  are  two  classes  of  adverse  possessors,  one 
where  the  entry  is  under  color  of  title,  the  other  where 
the  entry  is  without  color  of  right,  by  a  mere  intruder. 
In  the  former  case  the  possession  of  the  claimant  is  con- 
strued to  be  co-extensive  with  the  premises  as  described 
in  his  paper  title;  in  the  latter  case  the  possession  is 
confined  to  the  lands  actually  occupied.  Angell  on  Lim- 
itations, Sec.  400.  Bynum  v,  Thovipson,  3  Ired,,  Law, 
578.  Shackleford  v.  Smith,  5  Da^na,  233.  Kile  v. 
Tuhbs,  23  Cal.,  431.  This  case  belongs  to  the  latter 
class. 

5.  What  are  the  elements  of  adverse  possession?  As 
in  the  case  of  an  intruder.  He  must  be  in  the  acttial 
possession  for  the  period  prescribed  by  the  law.  The 
possession  must  be  continuous — not  interrupted.  It 
must  be  open  and  visible.  It  must  be  such  as  to  indi- 
cate to  the  owner  of  the  paper  title  that  his  possession  is 
usurped,  and  his  property  appropriated  by  another.  This 
gives  him  a  right  of  action  against  the  intruder,  and 
under  our  law  this  right  of  action  must  continue  for  ten 
years  before  his  rights  are  barred.  Gen^l  Stat.  Sec.  i) 
p.  525.  The  actual  possession  must  be  such  as  to  amount 
to  a  disseizure.  Miller  v.  Shaw,  7  Sergt.  and  Rawle, 
129.    Bell  V.  LongtDorth,  6  Lnd.,  273. 

6.  But  this  question  is  presented.  Did  Horbach 
claim  the  property  as  his  own  against  everybody  else? 
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If  he  did  not,  was  it  necessary  lie  should  do  so?  In  this 
case  the  intention  of  Horbach  cannot  admit  of  a  doubt. 
He  paid  the  taxes  during  the  time  of  his  occupation. 
This  is  very  significant  of  his  intention.  Fa/nar  v. 
Fessenden^  39  Ifew  Harnp.^  268.  He  maintained  a 
fence  around  the  land.  He  refused  to  convey  the  land 
to  Miller  when  he  demanded  a  deed.  He  denied  Miller's 
title.  In  this  suit  he  claims  as  owner  by  virtue  of  the 
statute.  There  is  no  testimony  in  the  case  even  tending 
to  show  that  Horbach  ever  recognized  Miller's  title.  The 
most  that  can  be  claimed  is  that  there  was  a  talk  abput  a 
compromise.  But  this  could  not  prejudice  Horbach's 
rights.  State  Bank  of  Wisconsin  v.  Button^  11  TFV«., 
371.    Einsrson  v.  Boynton,  11  6hay,  395. 

F.  Wakeleyy  for  the  defendant  in  error. 

I.  No  exception  was  taken  or  objection  made  to  the 
manner  of  giving  the  verbal  instruction.  In  the  motion 
for  a  new  trial,  it  was  not  objected  that  the  instruction 
was  verbal.  The  instructions  were  in  the  first  instance 
wholly  in  writing;  that  in  question  was  a  mere  response 
to  an  inquiry  of  the  jury,  on  their  return  into  court,  and 
did  not  come  within  the  provisions  of  the  statute. 

II.  The  question  of  identity  of  the  premises  was 
solely  one  of  fact,  and  on  recognized  principles,  the  ver- 
dict will  not  be  disturbed,  except  in  a  very  clear  case  of 
error.  Counsel  opposed,  criticizes  Smith's  testimony  as 
to  the  "point."  My  learned  and  acute  friend  being 
more  accustomed  to  investigate  "points"  of  law,  than 
"points"  of  comer  lot  stakes,  failed  to  find  the  "point" 
in  question.  A  jury  of  twelve  intelligent  men  had  no 
trouble  in  discovering  it,  and  I  think  any  impartial  in- 
vestigator, either  lawyer  or  layman,  can  find  it  without 
difficulty  from  the  record. 


J 
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III.  The  instructions  touching  the  statute  of  limita- 
tions, were  correct;  and  I  do  not  understand  that  plain- 
tiff in  error  excepted  to  any  of  them.  It  is  not  necessary 

,  to  parade  authorities  on  the  subject  of  adverse  possession. 
In  Angell  on  Limitations,  chap.  31,  the  authorities  are 
fully  cited  and  largely  commented  upon.  The  result  of 
them  clearly  is,  that  there  must  not  only  be  possession, 
but  possession  under  a  claim  of  right,  for  the  full  period 
of  the  statute.  The  fact  of  Horbach's  enclosing  the 
block  in  controversy,  was  no  evidence  that  he  claimed  to 
own  it,  for  the  conclusive  reason  that  he  could  not  pos- 
sibly enclose  his  own  land  completely  surrounding 
Miller's,  without  enclosing  the  latter.  Taking  the  evi- 
dence all  together,  the  jury  were  clearly  justified  in 
coming  to  the  conclusion  that  there  was  no  such  claim 
of  ownership  by  Horbach  for  the  whole  period  of  ten 
years,  as  to  entitle  him  to  the  benefit  of  the  statute. 

IV.  Very  many  of  the  authorities  hold  the  amend- 
ment of  the  statute  of  limitations  does  not  apply  to 
causes  of  action  existing  prior  to  the  change.  And  all 
of  them  hold  that  the  new  statute  does  not  apply  to  ex- 
isting causes  of  action,  unless  a  reasonable  time  is 
allowed  after  the  taking  effect  of  the  new  law,  and  before 
the  new  period  shall  elapse.  In  this  case  I  submit  that 
there  was  not  a  reasonable  time  for  bringing  the  action 
between  the  first  day  of  July,  1869,  and  the  time  when 
the  ten  years  after  Horbach  enclosed  the  block  in  con- 
troversy expired. 

Gantt,  J. 

The  defendant  in  the  court  below  brings  the  cause  to 
this  court  by  petition  in  error,  and  among  the  errors 
complained  of,  it  is  urged  that  the  court  below  eri'ed  in 
giving  to  the  jury  the  second  instruction  asked  by  Miller; 
also  in  admitting  in  evidence  declarations  of  the  parties, 
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relating  to  an  eflfort  to  compromise  the  difference  between 
them  in  regard  to  the  subject  matter  of  the  suit;  and  in 
submitting  to  the  jury  the  question  as  to  the  plaintiff's 
adverse  possession  of  the  land  in  controversy;  but  from 
the  record  it  clearly  appears  that  in  respect  to  the  ruling 
and  charge  of  the  court  upon  these  matters  now  assigned 
for  error,  there  were  no  exceptions  taken  by  the  plaintiff 
in  error  upon  the  trial  of  the  cause  in  the  court  below. 
Therefore,  in  regard  to  all  these  alleged  errors,  it  is  only 
necessary  to  remark  that  in  order  to  obtain  a  review  in 
this  court  upon  any  decision,  ruling  or  charge  made  or 
given  by  the  district  court,  tlxe  party  complaining  must 
take  his  exceptions  thereto  at  the  proper  time. 

In  respect  to  the  third  ground  alleged  for  a  new  trial, 
it  need  only  be  observed  that  the  record  clearly  shows 
the  instruction  asked  by  the  plaintiff  in  error,  was  given 
to  the  jury  as  asked,  and  not  refused. 

It  is  also  complained  that  the  court  Qrred  in  giving  to 
the  jury  the  first  and  fifth  instructions  asked  by  the  defend- 
ant in  error,  and  in  giving  a  portion  of  the  charge  orally 
to  the  jury,  but  as  these  points  were  not  made  in  the 
motion  for  a  new  trial,  under  the  rule  which  seems  now 
to  be  well  settled,  they  must  be  considered  as  waived. 
The  Midland  Pdcijic  Railroad  Co.  v.  McCartney^  1 
Neh.,  404.  MUU  v.  Miller,  2  J!feb,,  317.  Wells,  Fargo 
<&  Co.  V.  Preston,  3  Neb.,  446;  and  in  State  v.  Swariz, 
9  Ind.,  221,  it  is  said  "it  is  due  to  the  lower  court  that 
its  errors,  if  any,  be  pointed  out,  so  that  it  may  retrace 
its  steps,  while  the  record  is  yet  under  its  control."  It 
is,  however,  contended  that  by  statutory  provision  it  shall 
be  error  and  sufficient  cause  for  the  reversal  of  the  judg- 
ment, if  any  charge  or  instruction,  or  any  portion  thereof, 
be  given  to  the  jury  by  the  court  without  first  having 
reduced  the  same  to  writing.  This  is  true,  and  it  is 
equally  true  that  the  admission  of  illegal  or  incompetent 
evidence  on  the  trial  of  a  cause,  or  the  refusal  to  give  an 
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instruction,  or  the  giving  of  an  instruction  to  the  jury, 
may  be  sufficient  cause  for  the  reversal  of  a  judgment, 
yet,  under  the  rule  as  settled,  if  the  point  is  not  made  in 
the  motion  for  a  new  trial,  it  will  be  considered  as  waived. 
Why  should  a  small  portion  of  a  charge,  orally  given  to 
the  jury,  be  made  an  exception  to  this  rule?  We  have 
heard  no  good  reason  why  it  should  be,  and  we  think  it 
would  be  unjust  to  the  court  below  to  make  such  an 
exception  to  the  rule. 

Upon  the  question  of  the  identity  of  the  block  in 
controversy,  it  is  insisted  that  the  court  erred  in  instruct- 
ing the  jury  that  in  order  to  identify  it,  they  might  take 
into  account  the  time  when  the  fence  was  built  on  block 
128J,  the  fact  that  it  was  about  the  time  of  the  survey 
when  the  corners  were  easily  ascertained  and  all  the  other 
facts  given  in  testimony  which  throw  light  upon  the  ques- 
tion, and  if  they  believed  the  testimony  warranted  it 
they  might  presume  the  fence  was  built  on  the  line  of 
said  block  128^.  As  regards  the  subject  matter  of  this 
instruction,  we  think  there  is  no  error;  it  was.  in  effect 
only  permitting  the  jury  to  arrive  at  a  fact  from  circum- 
stantial evidence.  Blackstone  says  that  "next  to  positive 
proofs,  circumstantial  evidence,  or  the  doctrine  of  pre- 
sumptions must  take  place;  for  when  the  fact  cannot  be 
demonstratively  evinced,  that  which  comes  nearest  to  the 
proof  of  the  fact,  is  the  proof  of  such  circumstances  as 
eitlier  necessarily  or  usually  attend  such  facts.  These  are 
called  presumptions."  This  presumption,  however,  must 
rest  upon  facts  proved,  for,  when  the  main  fact  in  respect 
of  the  subject  matter  in  controversy,  cannot  be  proved 
by  direct  testimony,  such  fact  is  arrived  at  by  the  proof 
of  other  facts  so  associated  with  the  fact  in  question, 
that  in  the  relation  of  cause  and  effect,  lead  to  a  satisfac- 
tory and  certain  conclusion.  Therefore  presumptive  evi- 
dence consists  in  the  proof  of  minor  or  other  facts,  inci- 
dental to  or  usually  connected  with  the  fact  sought  to  be 
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proved,  which  when  taken  together,  inferentially,  estab- 
lish or  prove  the  fact  in  question  to  a  reasonable  degree 
of  certainty.  We  think  the  instruction  was  substantially 
in  accordance  ^vith  the  principles  of  the  law  as  above, 
stated.  But  in  respect  to  the  same  question,  at  the 
request  of  the  plaintiif  in  error,  the  jury  were  further 
instructed  that  unless  they  believed  from  the  evidence 
that  the  land  described  in  the  petition,  was  the  identical 
land  described  in  the  deed  offered  in  evidence  by  the 
defendant  in  error,  they  must  find  for  the  plaintiff  in 
error.  Hence,  it  seems  clear  from  the  record  that  the 
question  of  the  identity  of  the  land  in  controversy,  was 
fairly  and  correctly  submitted  to  the  jury. 

On  the  sixteenth  day  of  January,  1858,  the  plaintiff 
in  error,  by  deed  sold  and  conveyed  block  172|-to  Samuel 
Moffat,  and  after  several  intervening  conveyances  of  this 
title  by  deed,  it  vested  in  Miller  wlio  now  claims  title  to 
the  land  by  virtue  of  his  deed  to  the  property.  Horbach 
claims  title  to  the  land  by  virtue  of  an  alleged  adverse 
possession  of  the  same.  It  is,  however,  contended  on  the 
part  of  the  defendant  in  error,  that  such  adverse  possession 
must  have  been  for  the  term  of  twenty-one  years,  in  order 
to.  establish  a  title  to  the  land,  because  at  the  time  the 
plaintiff  in  error  entered  into  the  possession  of  the  land, 
such  period  of  time  was  the  statutory  limitation.  But 
the  act  of  February  12, 1869,  changed  the  statutory  period, 
and  limits  actions  for  the  recovery  of  real  estate  to  ten 
years;  and  the  counsel  for  plaintiff  in  error  contends  that 
this  latter  act  applies  to  this  case,  and  fixes  the  time 
when  his  title  becomes  complete.  It  will  be  observed 
that  by  this  act  it  is  specially  provided  that  it  shall  not 
take  effect  until  the  first  day  of  July,  1869.  Hence  it  is 
a  question  of  construction  as  to  what  is  the  effect  of  this 
act  on  existing  claims.  We  think  the  nile  is  correctly 
laid  down  in  the  case  of  BIgelow  v,  Bonen^  2  Allen^ 
497,  as  follows:  "It  is  well  settled  that  it  is  competent  for 
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the  legislature  to  change  statutes  prescribing  limitations 
to  actions,  and  that  the  one  in  force  at  the  time  suit  is 
brought  is  applicable  to  the  cause  of  action.  The  only 
restriction  on  the  exercise  of  this  power  is,  that  the  leg- 
islature cannot  remove  a  bar  or  limitation  which  has 
already  become  complete,  and  that  no  limitation  shall  be 
made  to  take  effect  on  existing  claims  without  allowing  a 
reasonable  time  for  parties  to  bring  action  before  these 
claims  are  absolutely  barred  by  a  new  enactment."  In 
this  case  the  court  held  that  there  was  a  reasonable  and 
sufficient  time  given  to  bring  the  action  between  the  time 
of  the  passage  of  the  act  and  the  time  when  it  took  effect. 
And  in  Smith  v.  Morrison^  22  Pick,^  433,  it  is  held  that 
what  constitutes  a  reasonable  time,  in  such  case,  is  a  ques- 
tion within  the  exclusive  province  of  the  legislature  to 
determine.  The  ground  on  which  the  nile  seems  to  be 
based  is,  that  the  right  which  the  defendant  has  to  bar 
an  action  by  the  statute  of  limitations,  does  not  originate 
in  or  flow  from  any  contract,  and  therefore  this  change 
of  remedies  does  not  impair  private  or  vested  rights  which 
flow  from  or  are  incidental  to  contracts.  Therefore  these 
remedies  mav  be  altered  or  changed  within  reasonable 
limits,  without  impairing  contracts  or  private  or  vested 
rights.  Bingham  v.  Bigelow^  12  Met,^  273.  In  view  of 
these  principles  of  law  it  seems  clear  that  the  legislature, 
in  the  act  of  1869,  fixed  the  time  to  bring  actions  on 
existing  claims  to  real  estate,  before  such  claims  should 
be  absolutely  barred  by  the  new  enactment. 

Now  it  is  said  that  the  elements  of  all  title  are  posses- 
sion, the  right  of  possession,  and  the  right  of  property; 
hence  if  the  adverse  occupant  has  maintained  an  exclusive, 
adverse  possession  for  the  full  extent  of  the  statutory  limit, 
the  statute  then  vests  him  with  the  right  of  property, 
which  carries  with  it  the  right  of  possession,  and  there- 
fore the  title  becomes  complete  in  him.  In  Atkyns  v, 
Horde^  1  Burr^  119,  Lord  Mansfield  says  that  "twenty- 
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one  years  is  a  positive  title;"  in  Stoker  v.  Berry ^  2  Salk.^ 
421,  it  is  held  that  this  title  will  support  ejectment;  and 
in  Graffins  v,  Totenham^  1  Watts  and  Sergtj  488,  it  is 
said  that  the  effect  of  the  statute  is  such  as  to  transfer  to 
the  adverse  occupant  the  title  against  which  it  runs. 
Gibson,  J.,  says  that  "the  title  of  the  original  owner  is 
unaffected  and  untrammeled  till  the  last  moment,  and  it 
is  vested  in  the  adverse  occupant  by  the  completion  of 
the  statutory  bar;  the  transfer  lias  relation  to  nothing 
which  preceded  it;  the  moment  of  conception  is  the 
instant  of  birth."  Therefore  "the  operation  of  the  statute 
takes  away  the  title  of  the  owner  and  transfers  it  in 
legal  effect  to  the  adverse  occupier;"  and  "one  who  pur- 
chases the  written  title  of  the  owner,  buys  a  title  which , 
by  operation  of  law  was  fairly  vested  in  the  adverse 
occupant."  ScheU  v.  The  Williams  Valley  Railroad 
Co.y  35  Penn.  State,  204. 

It  is,  however,  insisted  that  there  must  not  merely  be 
possession,  but  that  this  possession  must  be  under  a 
claim  of  right  for  the  whole  statutory  period.  This  is 
true;  but  the  question  is,  what  constitutes  such  a  claim 
of  right?  In  answer  to  this,  it  is  only  necessary  to  ob- 
serve that  the  rule  seems  to  ba  well  settled  that  acts  of 
notoriety,  such  as  building  a  fence  round  the  land,  en- 
tering upon  the  land  and  making  improvements  thereon, 
raising  crops  and  felling  trees  thereon,  are  presumptive 
evidence  and  evincive  of  intention  to  assert  ownership 
over  and  possession  of  the  property;  and  taxation  of  the 
land  for  a  series  of  years  to  the  person  claiming  it,  and 
the  payment  of  taxes  by  him  are  competent  evidence 
tendin<5  to  show  ownership.  Elliott  v.  Pearl,  10  Pet,, 
412.  Allen  v,  Oilmore,  13  Maine,  178.  Little  v,  Libey, 
2  Greenleaf,  242.  Miller  v.  Shaw,  7  Sergt.  and  Rawle, 
136.  Farrer  v.  Fessenden,  39  I^ew  Ramp,,  277.  An- 
gell  on  Limitations,  Sec.  395.  So  is  possession  made 
out  by  placing  on  the  premises  buildings  and  receiving 
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the  rents  and  profits  thereof.  Poignard  v.  Smithy  6  Pick.^ 
177. 

We  think  that  under  these  rules  of  law,  there  was 
sufficient  evidence  offered  on  the  trial  to  submit  the  cAse 
to  the  jury,  to  determine  as  a  question  of  fact,  whether 
the  plaintiff  in  error  had  maintained  his  allegations  of 
adverse  possession,  and  the  submissson  of  the  case  to 
the  jury  was,  under  the  instructions  of  the  court,  at  the 
request  of  the  plaintiff  in  error,  that  if  they  believed 
from  the  evidence  that  the  plaintiff  in  error,  for  ten  years 
next  before  the  commencement  of  the  action,  was  in  the 
actual,  continued,  and  notorious  possession  of  the  land 
in  controversy,  claiming  the  same  as  his  own  against  all 
.persons,  they  must  find  for  the  plaintiff  in  error;  and 
furthermore,  that  enclosing  such  land  within  a  fence — 
the  maintenance  of  such  fence — cultivation  of  the  land, 
and  payment  of  taxes  on  the  same  for  said  period,  with 
said  intention,  is  sufficient  in  law  to  constitute  adverse 
possession.  We  are  satisfied  that  under  these  instruc- 
tions, the  question  was  fairly  submitted  to  the  jury, 
in  accordance  with  the  rules  of  law  above  stated,  and 
that  in  this  regard  there  was  no  error  committed  in  the 
court  below. 

It  is  assigned  for  error  that  the  court  permitted  a  map 
of  the  town  to  be  offered  in  evidence  by  the  defendant 
in  error,  to  the  admission  of  which  the  plaintiff  in  error 
objected.  Tlie  record  does  not  show  that  any  ground 
of  objection  was  stated,  and  therefore  it  would  be  diflicult 
for  this  court  to  determine,  in  this  case,  whether  there 
was  or  was  not  error  in  this  ruling  of  the  court.  In  all 
such  cases  the  objections  should  be  stated,  for  if  the  ev- 
idence was  admissible  for  any  purpose,  it  should  be 
admitted:  and  in  this  case  the  admission  of  the  evidence 
was  proper  simply  to  show  the  jury  the  arrangement  of 
the  blocks  and  streets  of  the  town,  in  connection  with 
the  testimony  of  the  surveyor. 


JANUAET  TERM,  1875. 


49 


The  People,  ex  rel.,  v.  Martin,  et  aL 


On  the  whole  we  think,  as  shown  by  the  record  there 
was  no  error,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

Maxwell,  J.,  concurred.    Lake,  Oh.  J.,  having  tried 
the  cause  in  the  court  below,  did  not  sit. 
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The  People  of  the  State  of  Nebraska,  ex  rel  Theron 
Nye,  platntiff,  v.  William  Martin,  Lorenzo  A. 
Kimball  and  Clevins  C.  Kendall,  defendants. 

1.  Elsetloiii :  Procedure  in  contested  elections  of  county  of- 
ficers. The  board  of  justices  chosen  under  Sec.  26  of  the  general 
election  law,  Gen.  Slat.,  359,  in  case  of  the  contested  election  for  any 
county  office,  should  reduce  all  the  evidence  given  before  them  to  writ- 
ing, in  order  to  make  the  same  available  in  case  of  an  appeal  to  the 
district  court ;  and  though  the  statute  is  silent  as  to  whom  the  custody 
and  control  of  such  testimony  shall  be  intrusted,  there  is  ample  inherent 
power  in  the  appellate  court,  to  compel  its  production  upon  consideration 
of  the  case  there.  The  trial  in  the  appellate  court  should  be  confined 
to  the  testimony  so  taken,  though  in  case  of  its  loss  or  destruction, 
neither  party  would  be  debarred  from  introducing  necessary  evidence  to 
supply  such  omission. 

2.  :  APPEALS  TO  district  COURT  IN  CASES  OF  CONTESTED  ELEC- 
TIONS. A  party  aggrieved  by  any  alleged  error  of  the  board  of  justices, 
chosen  to  hear  contests  relative  to  the  election  of  any  county  officer,  has 
his  rejnedy  by  appeal  to  the  district  court,  and  a  writ' of  mandamus  from 
the  supreme  court  to  compel  the  correction  of  such  error,  does  not  lie 
against  them.  The  statute  regulating  appeals  in  ordinary  civil  actions  gov- 
erns such  appeal,  and  the  appellate  court  has  ample  jurisdiction,  though 
the  cause  must  be  tried  by  the  judge  without  the  aid  of  a  jury. 

This  was  an  application  to  this  court,  in  the  exercise 
of  its  original  jurisdiction,  for  a  writ  of  mandamus. 
The  facts  in  the  case  suflSciently  appear  in  the  opinion 
of  the  court  without  setting  forth  the  application  at 
lengtk  The  statute  regulating  contested  elections  for 
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connty  officers,  and  which  is  construed  by  the  court  here, 
is  as  follows: 

"Sec.  26.  When  any  candidate  or  elector  chooses  to 
contest  the  validity  of  an  election,  or  the  right  of  any  per- 
son proclaimed  duly  elected  to  any  county  office,  such 
person  shall  give  the  like  notice  required  in  the  preced- 
ing section  of  this  chapter,  and  shall  choose  one  justice  of 
the  peace,  on  his  part,  and  the  adverse  party  shall  choose 
one  other  justice,  and  the  two  parties  thus  chosen  shall 
choose  a  third  justice  of  the  peace,  and  the  said  three 
justices  thus  chosen,  shall  constitute  a  board  to  try  the 
matter;  said  justices,  or  either  of  them,  shall  have  pow- 
er, and  are  hereby  authorized,  to  issue  subpoenas  or  at- 
tachments to  all  witnesses  whose  testimony  may  be  re- 
quired by  either  party,  but  the  evidence  shall  be  reduced 
to  writing.  Said  justices  may  adjourn  from  day  to  day, 
until  all  the  witnesses  are  heard,  and  they  shall  then 
make  their  decision  thereon;  provided^  however^  that  if 
the  adverse  party  shall  not  choose  a  justice  of  the  peace 
as  herein  provided,  then,  and  in  that  case,  the  justice  of 
the  peace  chosen  by  the  contestant,  shall  proceed  to  hear 
and  determine  the  matter  in  the  manner  aforesaid. 
Provided^  however^  that  either  party  feeling  aggrieved 
at  the  decision  of  the  said  justices  of  the  peace,  or  jus- 
tice of  the  peace,  shall  have  the  right  to  appeal  to  the 
district  court,  the  judge  thereof,  after  full  hearing  of  the 
matter,  to  render  his  decision,  which  shall  be  final." 
General  StatuteSy  359. 

N,  H.  BelU  with  whom  was  also  W.  H.  Munger^ 
Ji.  Butler  and  i£.  B,  Hoxie^  for  the  relator. 

E.  F.  Grayy  for  the  respondents. 

Lake,  Gh.  J. 

This  is  an  application  to  this  court  for  a  writ  of  man- 
damus.    The  relator  was  a  candidate  for  the  office  of 
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county  commissioner  at  the  last  general  election  in 
Dodge  county,  and  one  Henry  B.  Nicodenius  was  the 
opposing  candidate.  Upon  a  canvass  of  the  returns  from 
the  several  precincts  of  the  county,  by  the  proper  officers, 
Nicodemus  was  declared  elected  by  a  majority  of  one 
vote,  wheretipon  a  certificate  of  election  was  issued  to 
him,  and  he  entered  upon  the  discharge  of  the  duties  of 
the  office,  which  he  still  holds,  enjoying  the  emoluments 
thereof. 

On  the  thirty-first  day  of  October,  1874,  the  relator 
served  the  requisite  notice  upon  Nicodemus  to  contest 
the  validity  of  said  election,  and  thereupon  the  respon- 
dents, who  are  justices  of  the  peace  for  said  county, 
were  duly  selected  as  a  board  to  try  the  matter  in  ques- 
tion as  provided  by  section  twenty-six  of  the  general 
election  law.  General  Statutes^  359.  The  trial  was 
had  and  resulted  in  a  judgment  in  favor  of  JSjcodemus. 

The  relator  shows  that  on  the  trial  he  produced  cer- 
tain testimony  for  tlie  consideration  of  the  board,  which 
he  deemed  material  to  his  case,  and  that  on  objection 
being  made  by  the  attorney  of  Nicodemus,  it  was  ex- 
cluded. It  is  now  sought  by  this  proceeding,  to  compel 
the  justices  to  reassemble  as  a  board,  receive  the  testi- 
mony so  rejected,  and  reduce  it  to  writing  as  the  statute 
directs. 

In  considering  this  application,  we  are  called  upon  to 
give  a  construction  to  section  twenty-six  of  the  general 
election  law.  This  section  may  be  said  to  embody  the 
evidence  of  the  will  of  the  legislature  on  the  subject  of 
contests  in  the  election  of  county  officers.  But  in  re- 
spect of  the  several  questions  discussed  at  the  bar,  and 
which  necessarily  arise,  it  is  by  no  means  easy  to  say, 
with  certainty,  just  what  the  intention  of  the  legislature 
was. 

For  instance,  what  is  the  authority  of  this  board  in 
the  taking  of  the  testimony?    Do  they  act  judicially  or 
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ministerially?  Can  they  hear  and  decide  questions  as 
to  the  admission  or  rejection  of  testimony,  or  are  they 
required  to  receive  whatever  the  respective  contestants 
see  fit  to  offer?  Again,  how  is  the  decision  of  the  board 
to  be  made  known  and  preserved,  and  in  case  of  an  ap- 
peal from  their  decision  to  the  district  court,  Mrithin 
what  time,  and  by  what  particular  steps,  is  it  to  be 
done?  In  respect  of  all  these  questions,  at  least,  there 
is  much  uncertainty  in  ascertaining  just  what  was  in- 
tended. 

One  thing  is  certain,  however,  and  this  is  that  the  tes- 
timony produced  before  them  must  be  reduced  to  writing. 
This  the  statute  positively  requires;  and  we  are  of  the 
opinion  that  it  was  contemplated  that  the  whole  of  the 
testimony,  which  either  party  might  see  fit  to  offer,  should 
be  accepted  by  the  board,  and  given  such  weight  in  the 
decision  aj  they  might  think  it  entitled  to,  and  no  more. 
We  are  of  the  opinion  that  in  the  mere  taking  of  the 
testimony,  the  board  acted  in  a  ministerial  capacity,  and 
that  they  should  have  taken  and  reduced  to  writing  all 
that  either  party  brought  forward,  precisely  as  is  provided 
in  section  twenty- two  of  the  same  act,  in  contesting  the 
election  of  a  member  of  the  state  legislature.  It  must 
have  been  so  intended,  to  the  end  that  if  the  Cfise  should 
be  taken  to  the  district  court  on  appeal,  it  would  not  nec- 
essitate the  re- taking  of  the  proofs.  It  is  true  the  statute 
is  wholly  silent  as  to  how  the  testimony  taken  by  the 
board  shall  be  transmitted  to  the  district  court  in  case  of 
appeal;  but  on  this  point  there  is  no  doubt  that  there  is 
ample  inherent  power  in  the  court  to  compel  its  produc- 
tion, by  the  party  in  whose  possession  it  might  be.  Again 
it  may  reasonably  be  supposed  that  each  party,  in  the 
absence  of  any  express  direction,  would  see  to  it  that  his 
proofs  should  be  preserved,  and  promptly  produced  in 
the  appellate  court,  so  as  to  avoid  unnecessary  expense 
and  trouble  to  himself.     But  suppose  a  portion,  or  even 
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the  whole  of  the  testimony  should  be  lost,  or  destroyed, 
before  the  case  could  be  heard  in  the  district  court? 
Would  this  deprive  the  party  aggrieved  of  his  remedy  by 
appeal?  We  think  not.  In  such  case  he  would  be  permitted 
to  bring  his  witnesses  before  the  court  and  thus  supply 
the  loss.  And  in  case  of  the  rejection  of  any  material 
testimony  by  the  boaixl  we  think  the  same  riile  would 
apply.  This  must  be  so,  or  the  right  of  appeal,  which 
the  statute  gives,  would,  or  rather  might,  prove  to  be  a 
barren  one. 

The  statute  provides  "that  either  party  feeling  aggrieved 
at  the  decision  of  the  said  justices,"  etc.,  "shall  have  the 
right  to  appeal  to  the  district  court,  the  judge  thereof, 
after  a  full  hearing  of  the  matter,  to  make  his  decision, 
which  shall  be  final."  It  will  here  be  observed  that  there 
is  no  restriction  whatever  upon  the  power  of  the  court, 
and  no  restraint  upon  the  exercise  of  a  sound  discretion 
on  every  branch  of  the  case,  except  that  it  must  be  tried 
to  the  judge  without  Che  aid  of  a  jury.  We  are  of  the 
opinion,  therefore,  that  the  general  rule  governing  appeals 
in  ordinary  civil  actions  must  govern  here,  and  that  the 
whole  merits  of  the  controversy  are  open  to  examination; 
that  on  such  appeal  the  court  is  expected  to  pass  upon 
every  question,  whether  of  fact  or  law,  which  may  have 
been  properly  raised  in  any  stage  of  the  proceeding,  and 
if  it  shall  be  found  that  proper  evidence  to  which  a  party 
was  entitled,  has  been  erroneously  excluded,  or  that  any 
other  substantial  error  has  intervened  to  the  prejudice  of 
eitlier  party,  to  apply  the  proper  corrective.  There  can 
be  no  doubt  that  the  jurisdiction  of  the  court  is  ample 
to  prevent  any  injustice,  ultimately,  being  done. 

It  may  be  best  to  add,  that  we  are  of  the  opinion,  it  was 
contemplated  by  the  legislature,  that  on  appeal  the  parties 
should  be  confined  strictly  to  the  testimony  and  proofs 
taken  before  the  justices  of  the  peace,  unless  it  should 
be  made  satisfactorily  to  appear  that  some  portions  so 
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taken  had  been  lost  or  destroyed,  or  that  something  to 

which  a  party  was  entitled  had  been  wrongfully  excluded 

by  the  board,  in  which  case  it  would  be  proper  to  permit 

it  to  be  supplied. 

This  we  think  renders  it  clear  that  the  relator  has  a 

complete  remedy  at  law,  by  appeal,  as  provided  in  the 

section  of  the  statute  before  referred  to,  and  therefore  it 

is  wholly  unnecessary  to  the  due  administration  of  justice 

that  the  extraordinary  remedy  here  sought  should  be 

applied.     The  writ  of  mandamus  is  for  these  reasons 

denied,  and  in  this  opinion  all  the  justices  concur.    J  udg- 

meut  will  be  entered  accordingly. 

Wbit  denied. 

All  of  the  judges  concurred. 


Milton  Eooebs,  appellant,  v.  The  Omaha  Hotel  Com- 
pany, AND  others,  appellees. 

1.  Praotioe :  records  for  supreme  court.  Where  the  finding  of  the 
court  below  upon  the  ikcts  is  not  disputed,  and  the  only  error  complained 
of  is  one  of  law.  the  testimony  taken  need  not  be  embodied  in  the  record 
brought  to  the  supreme  court. 

2.  A  Xeohaaio'l  Lien  is  assignable,  and  the  assignee  thereof  may  maintain 
an  action  to  foreclose  the  lien. 

3.    :  The  distinction  between  statutory  liens,  and  common  law  liens 

depending  on  possession,  stated. 

This  was  an  appeal  from  a  judgment  of  the  district 
court  for  Douglas  County,  brought  into  this  court  under 
the  provisions  of  the  act  of  Mar.  3, 1873,  Oen.  Stat,^  716. 
No  notice  of  appeal  was  given  and  the  transcript  filed 
in  this  court  did  not  contain  the  testimony  adduced  on 
the  trial  of  the  cause  in  the  court  below.  Doane  for 
Appellees  moved  to  dismiss  the  appeal  for  these  reasons. 
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PcDcHng  the  argument  upon  the  motion  to  dismiss  the 
appeal^  Woolwm^th  of  counsel  for  Appellant,  without 
withdrawing  the  papers  in  the  appeal  case,  tiled  a  petition 
in  error,  which  Doane  likewise  moved  to  dismiss.  This 
was  the  situation  of  the  cause  when  called  in  its  regular 
order  on  the  calender  at  the  present  term.  The  facts  are 
set  forth  in  the  opinion  of  the  court. 

Pee  Curiam.  The  testimony  in  such  cases  as  these 
need  not  be  embodied  in  records  brought  to  the  supreme 
court,  where  the  finding  of  the  court  below  upon  the  facts 
is  not  disputed,  and  the  only  error  complained  of  is  one 
of  law.  No  notice  of  the  appeal  is  required  by  the 
statute.  For  these  reasons  the  motion  to  dismiss  the 
appeal  must  be  overruled. 

e/.  M,  Woolioorth^  for  Appellants,  then  withdrew  the 
petition  in  error  filed  as  above  stated,  and  the  cause  being 
called  for  argument,  insisted  that  a  mechanic's  lien,  being 
a  personal  right,  was  not  assignable,  and  was  extinguished 
by  a  transfer  of  the  claim.  TtoberU  v.  Fowler^  3  E.  D. 
Smithy  632.     Fitzqerald  v.  First  Presbyterian  Churchy 

1  Mich,  (iT.  P.),  243.  Caldwell  v.  Lawrence^  10  Wis.^ 
331.  Ay7'e  v.  Revere^  1  Dutcher^  494.  Ilawley  v.  Warde^ 
4  G.  Greene^  36.  Unpihart  v,  Mclver^  4  Johna^  103. 
McCombe  v.  Davies,  7  East.^  5.  Pierson  v,  Tincker^ 
36  J/<?.,  384.  Baum  v.  Gngahy,  21  Cal,^  172.  Eiehards 
V.  Leamiagy  27  IlL^  431.  2  Sugdeii^s  VendorSy  683  {in) 
d.  JacJcrnanv.  Hallock^  1  Oliioy  318.     Tieriiaii  v.  Beara^ 

2  Id.y  383.     Brush  v.  Kinsley,  14  M,  20.      White  v. 
Williams^  1  Paige,  Ch,,  502. 

Geoi^ge  W.  Doane,  for  Appellees,  contended  that  the 
cases  cited  by  the  appellant  were  adjudications  upon  the 
assignability  of  a  vendor's  lien;  that  these  cases  seem  to 
have  been  that  notes  had  been  given  and  then  assigned, 
or  where  assignments  had  been  made  before  suit  was 
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brought;  and  that  said  cases  turned  upon  the  point  of 
the  assignment  of  the  notes,  the  court  holding  that  such 
assignment  did  not  carry  the  lien.  The  case  at  bar  is 
different  from  those  cited  by  appellant,  for  here  the 
assignment  has  been  made  after  suit  has  been  commenced, 
and  under  section  forty-five  of  the  code  the  action  does 
not  abate.  Qen.  Stat.^  529.  Qofv,  Papirij  34  Missouri^ 
177. 

Maxwell,  J. 

On  the  fourth  day  of  September,  1872,  Milton  Rogers 
filed  his  petition  in  the  district  court  of  Douglas  county 
against  the  Omaha  Hotel  Company,  and  lien-holders 
thereon,  seeking  to  foreclose  a  mortgage  on  the  hotel 
owned  by  said  company.  Samuel  Cafferty,  Kichard 
Withnell  and  John  Withnell,  three  of  the  defendants 
answered  said  petition,  setting  forth  that  they  and  one 
Kahler  had  furnished  certain  materials  and  performed 
certain  labor  in  and  about  the  erection  of  said  hotel,  in 
pursuance  of  a  written  contract,  and  that  on  the  ninth 
day  of  November,  1872,  they  filed  an  account  of  such 
labor  and  material  in  the  office  of  the  county  clerk  of 
said  county. 

The  court  found  that  there  was  due  said  defendants 
the  sum  of  ten  thousand  dollars,  and  the  same  was  a 
valid  and  subsisting  lien  on  the  hotel  building  and  the 
lots  on  which  it  stands,  and  that  said  lien  had  been 
assigned  by  said  defendants  to  one  Charles  W.  Hamilton, 
with  authority  to  prosecute  the  same  to  judgment.  Judg- 
ment in  accordance  with  this  finding  was  entered  in  the 
court  below,  from  which  plaintiff  appeals. 

The  only  objection  raised  by  the  plaintiff  is,  that  a 
mechanic's  lien  cannot  be  assigned  so  as  to  entitle  the 
assignee  to  maintain  an  action  to  foreclose  the  lien.  Liens 
of  this  kind  were  clearly  defined  and  regulated  in  the 
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civil  law,  but  were  nnknown  to  the  common  law.  The 
proceeding  is  entirely  statutory.  The  common  law  right  of 
lien  arose  in  three  cases. 

First.  Where  the  bailee  had  bestowed  labor  or  expense 
to  alter  or  improve  chattels. 

Second.  Where  the  bailee  was  compelled  to  receive 
the  chattels,  as  in  case  of  a  carrier. 

Third,  Where  the  party  in  possession  had  saved  the 
chattels  from  peril  by  sea,  or  had  recovered  it  after  actual 
loss  at  sea  or  captnre  by  an  enemy.  2  Gooley^s  Black- 
stone,  Booh  II,  452,  note.  In  all  these  cases  possession 
was  necessary  to  enforce  the  lien,  and  if  the  bailee  parted 
with  the  possession,  his  lien  was  gone.  The  courts  have 
held  that  these  liens  are  personal  and  cannot  be  trans- 
ferred, and  it  is  sought  to  apply  the  same  principle  to 
mechanic's  liens. 

At  common  law  the  assignment  of  a  chose  in  action 
was  entirely  prohibited :  Coke  ZitL,  266,  a.  10  Coke, 
47.  Greeriby  and  Kellogg  v.  Wilcocks,  2  Johns.,  1. 
Hodgson  V.  Dexter,  1  Crcmch,  347;  although  in  equity 
the  assignee  might  maintain  an  action  in  his  own  name, 
such  an  assignment  being  regarded  in  equity  as  a  dec- 
laration of  trust  and  authority  to  reduce  the  interest  to 
possession.  In  the  case  of  Master  v.  Miller,  4  Term  R., 
320,  the  court  held:  "It  is  true  that  formerly  the  courts 
of  law  did  not  take  notice  of  an  equity  or  trust,  for 
trusts  are  within  the  original  jurisdiction  of  a  court  of 
equity;  but  of  late  years  it  has  been  found  productive 
of  great  expense  to  send  the  parties  to  the  other  side  of 
the  Hall.  Wherever  this  court  has  seen  that  the  justice 
of  the  case  has  been  clearly  with  the  plaintiff,  they  have 
not  turned  him  round  on  this  objection.  Then  if  this 
court  will  take  notice  of  a  trust,  why  should  it  not  of  an 
equity?  It  is  certainly  true  that  a  chose  in  action  can- 
not strictly  be  assigned,  but  this  court  will  take  notice 
of  a  trust,  and  consider  who  is  beneficially  interested ;" 
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and  altbongli  an  action  was  thereafter  permitted  to  be 
maintained  in  the  name  of  the  assignor  for  the  nse  of 
the  assignee,  yet  assignments  were  not  favored  at  law. 
Section  thirty  of  the  code  of  civil  procedure  provides 
that  "the  assignee  of  a  tiling  in  action  may  maintain  an 
action  thereon  in  his  own  behalf  without  the  name  of 
the  assignor."  Section  forty -five  provides  that  ''in  case 
of  a  transfer  of  interest  the  action  may  be  continued  in 
the  name  of  the  original  party,  or  the  court  may  allow 
the  person  to  whom  the  transfer  is  made  to  be  substi- 
tuted in  the  action."  General  Statutes^  528,  529.  An 
action  of  this  kind  can  be  maintained  by  the  assignee, 
unless  the  lien  is  strictly  personal  so  that  it  is  lost  the 
moment  it  is  transferred.  Our  statute  provides  that 
after  the  account  is  made  and  filed  as  required  by  law, 
it  ''shall  from  the  commencement  of  such  labor  or  fur- 
nishing of  such  materials,  and  for  two  years  after  the 
completion  of  such  labor  or  furnishing  of  such  mate- 
rials, operate  as  a  lien  on  the  several  descriptions  of 
structures  and  buildings  and  the  lots  on  which  they 
stand."  General  Statutes^  468.  Its  continuance  in  no 
sense  depends  on  retaining  possession  of  the  property. 
It  is  as  complete  and  ample  security  for  the  payment  of 
the  debt  as  a  mortgage  of  the  same  interest.  It  de- 
pends on  no  contingency  for  its  continuance  during  the 
time  prescribed  by  the  statute. 

"Tliere  are  three  points  to  be  considered  in  the  con- 
struction of  all  remedial  statutes.  The  old  law,  the 
mischief  and  the  remedy;  that  is,  how  the  common  law 
stood  at  the  making  of  the  act,  what  the  mischief  was 
for  which  the  common  law  did  not  provide,  and  what 
remedy  the  parliament  hath  provided  to  cure  this  mis- 
chief. And  it  is  the  business  of  judges  so  to  construe 
the  act,  as  to  suppress  the  mischief  and  advance  the 
remedy."  1  Bla^kstone  Com.^  87.  Tlie  object  of  the 
law  under  consideration,  being  to  secure  the   claim  of 
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those  who  have  contributed  to  the  erection  of  a  building, 
it  should  receive  the  most  liberal  construction  to  give 
full  effect  to  its  provisions.  In  many  cases  those  fur- 
nishing labor  or  materials  are  men  of  scanty  means, 
depending  on  their  contract  with  the  owner  for  payment 
as  the  work  progresses,  and  the  owner  failing  to  discharge 
his  just  obligations,  the  contractor  is  compelled  to  assign 
his  right  to  the  money  under  the  contract  to  raise  suf- 
ficient means  to  fulfill  his  agreement.  The  fault  is  with 
the  owner.  Shall  he  also  be  permitted  to  take  advantage 
of  his  own  wrong,  and  have  the  lien  declared  invalid 
because  assigned  ?  Under  our  law,  the  assignee  is  sub- 
rogated to  all  the  rights  of  the  assignor,  and  may 
maintain  an  action  in  his  own  name.  In  the  case  of 
Gojf  V,  Papin^  34  Missourij  177,  under  a  statute  that 
appears  to  be  similar  to  ours,  the  court  held  that  the 
assignee  of  a  mechanic's  lien  and  demand,  is  a  party  to 
the  contract  by  substitution,  and  can  enforce  it  by  suit 
without  joining  his  assignor.  There  is  a  clear  distinction 
between  common  law  liens  and  a  lien  of  this  character, 
they  being  essentiallj'  secret  in  their  character,  and  de- 
pending on  possession  of  the  property  for  their  continu- 
ance, this  is  a  matter  of  record  and  notice  to  all  the 
world  of  its  existence,  and  dependent  on  no  condition 
for  its  continuance.  With  all  due  deference  to  the 
authorities  cited  by  the  appellant,  we  are  clearly  of  the 
opinion  that  a  mechanic's  lien  can  be  assigned,  and  that 
the  assignee  takes  all  the  rights  of  the  assignor.  The 
judgment  of  the  district  court  is  therefore  affirmed. 

Judgment  affirmed. 

Mb.  JusnoE  Gantt  concurred.    Lake,  Ch.  J.,  having 
tried  the  cause  in  the  court  below,  did  not  sit. 
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««80to|        Fbank  Handy,  plaintiff  in  error,  v.  Jacob  Brong, 

DEFENDANT  IN  ERROR. 

An  Attaolimaatt  under  the  code  of  Nebraska,  cannot  be  maintained  in  an 
action  of  tort. 

Error  to  the  district  court  for  Seward  County. 

This  was  an  action  of  tort.  Judgment  oveiruling  a 
motion  to  discharge  an  attachment  issued  in  the  cause, 
being  given  against  Handy,  defendant  in  the  court  be- 
low, he  brought  the  cause  here  by  petition  in  error.  The 
opinion  states  the  facts  of  the  case. 

Gearge  B.  France^  for  plaintiff  in  error. 

I.  An  action  of  tort  is  one  brought  to  recover  dam- 
ages. The  damages  are  uncertain,  unliquidated,  and  in 
many  cases  vindictive,  so  that  a  party  who  brings  an 
action  of  tort,  may  be  said  to  seek  money,  yet  his  action 
is  not  among  that  class  of  actions  contemplated  in  sec- 
tions 198  and  199  of  the  code,  otherwise  in  a  frivolous 
action  for  defamation  of  character,  a  plaintiff  might  set 
forth  in  his  complaint  an  excessive  amount  of  damages, 
make  an  affidavit  to  that  effect,  and  get  a  most  oppress- 
ive attachment  against  a  defendant's  property. 

XL  No  plaintiff  who  brings  an  action  of  tort  to  re- 
cover damages,  in  their  nature  uncertain,  unliquidated, 
speculative,  and  perhaps  excessive,  can  si>ecify  by  affida- 
vit the  nature,  amount  and  ground  of  his  claim.  If  he 
do  so  swear,  his  oath  only  amounts  to  the  expression  of 
his  opinion,  which  is  not  sufficient.  Ackroyd  v.  Ack- 
royd,  20  How.  Pt,^  93. 

III.  It  would  be  inaugurating  a  new  remedy  to  allow 
a  plaintiff  an  attachment  against  the  property  of  the  de- 


JANUARY  TERM,  1875.  61 

Handy  v.  Brong. 

fendant,  in  such  an  action  as  this,  because  the  said 
defendant  is  abont  to  convert  a  part  of  his  property  into 
money  for  the  purpose  of  placing  it  beyond  the  reach  of 
his  creditors.  It  would  be  turning  such  plaintiff  into  a 
creditor  from  the  mere  fact  of  his  bringing  a  tortious 
action.  Hynson  v,  Taylor^  3  Arh^  552.  Ra/oer  v. 
Wehster,  8  lowaj  502. 

Scott  dk  Boyd^  for  defendant  in  error. 

I.  The  remedy  by  attachment  is  prohibited  in  cer- 
tain cases,  which  does  not  include  this  case.  GenH 
Stat.,  556. 

II.  It  is  the  tendency  of  the  new  states  to  enlarge 
the  remedy  by  attachment,  and  in  some  states  the  lan- 
guage which  would  limit  the  remedy  to  contract  only 
has  been  replaced  by  more  comprehensive  terms.  Da- 
vison  V.  Owens,  12  Ohio  State,  158.  Goble  v,  Owens, 
Id.,  165.    Drake  on  Attachment,  Sec^s  7, 34. 

III.  The  language  which  forbids  the  attachment  in 
certain  cases,  and  the  form  and  substance  of  the  affida- 
vit provided  by  the  Nebraska  Code,  seems  to  be  pro- 
vided with  a  view  to  this  class  of  cases,  or  else  have  no 
meaning.     Gen^l  Stat,  556. 

Gantt,  J. 

In  this  action  Brong  was  plaintiff  in  the  court  below, 
and  in  his  petition  there  filed,  he  alleges  that  Handy, 
the  plaintiff  in  error,  did  carelessly  and  negligently  set 
fire  to  the  prairie  grass,  and  that  this  fire  burned  up  and 
destroyed  a  large  amount  of  his  personal  property, 
estimating  the  value  thereof  at  the  sum  of  one  thousand 
dollars.  Sometime  after  the  commencement  of  the  ac- 
tion, Brong  filed  an  affidavit  for  an  attachment,  setting 
forth,  inter  alia,  his  "claim  for  one  thousand  dollars  for 
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personal  property  burned  by  the  negligence  of  Handy 
in  setting  iire  to  and  burning  prairie  grass  in  the  county 
of  Seward,"  and  the  ground  on  which  the  attachment 
is  asked  is,  that  Handy  "was  about  to  convert  a  part  of 
his  property  into  money  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors."  The  plaintiff  in 
error  moved  to  discharge  the  attachment;  the  motion 
was  overruled,  to  which  ruling  and  judgment  of  the 
court  exception  was  taken  at  the  time.  The  error  now 
complained  of  is  "that  the  court  erred  in  overruling  the 
motion  to  discharge  the  attachment."  Therefore,  the 
only  question  raised  in  the  case  is,  can  an  attachment  be 
maintained  in  actions  fortort,  under  the  provisional  rem- 
edies of  our  code? 

In  the  examination  of  this  question,  it  may  be*  first 
observed  that  an  attachment  is  an  extraordinary  proceed- 
ing, and  that  the  allowance  of  such  writ,  is  a  wide  de- 
parture from  the  common  law.  Hence,  it  seems  a  well 
established  rule  that  statutes  of  this  nature  are  to  be 
strictly  construed ;  but  however  this  may^  be,  it  is  a 
principle  well  founded  in  reason  and  sound  in  policy, 
that  in  no  case  can  the  force  and  effect  of  the  statute  be 
extended  by  implication.  The  original  attachment  law 
of  our  state  was  taken  from  the  code  of  Iowa;  it  pro- 
vided that  "in  actions  for  the  recovery  of  money,"  the 
plaintiff  might  cause  any  property  of  the  defendant,  not 
exempt  from  execution,  to  be  attached,  by  pursuing  the 
course  prescribed;  and  it  further  provided  that  "if  the 
demand  was  not  founded  on  contract,"  the  original  pe- 
tition should  be  presented  to  a  judge  of  the  supreme  or 
district  court,  or  the  probate  judge,  to  make  an  allow- 
ance thereon  of  the  amount  in  value  of  the  property 
that  might  be  attached.  Thus  stood  our  attachment  law 
until  1858,  when  in  a  re-enactment  of  the  code,  that 
part  of  the  old  law,  which  provided  for  attachments  in 
actions  for  tort,  was  wholly  omitted,  and  therefore,  since 
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1858,  the  law  is,  that  "the  plaintiff  in  a  civil  action 
for  the  recovery  of  money,  may  at  or  after  the  com- 
mencement thereof,   have  an  attachment  against  the 
property  of  the  defendant"  by  pursuing  tlie  course  pre- 
scribed.    In  this  re-enactment  of  the  attachment  law, 
not  only  the  restrictions,  but   the  entire  statutory  pro- 
vision in  respect  of  allowing  attachments  in  actions  for 
tort,  are  omitted;  and,  if  from  this  omission  in   the  re- 
enactment,  a  conclusion  is  to  be  drawn  in  respect  to  the 
intention  of  the  legislature,  it  seems  pretty  clear  that 
the  purpose  and  intent  of  the  lawmakers  was  to  restrict 
the  extraordinary  proceeding  by  attachment  to  actions 
arising  on  contract,  express  or  implied.     In  Iowa,  whence 
our  original  attachment  law  was  borrowed,  in  the  case  of 
Raver  v.  Welpster^  3  lowa^  511,  the  court  say  that  "to 
allow  an  attachment  under  any  circumstances,  in  actions 
for  tort,  is  not  allowed  in  many  of  the  states;  and  never 
unless  under  some  other  restrictions  than  those  provided 
in  actions  on  contract;  and   hence,   under   our  code,   in 
such  actions,  some  of  the  officers  named   must  make  an 
allowance  of  the  aniount   of  property   to  be   attached, 
whereas,  in  actions  on  contract,  the  filing  of  the  affidavit 
and  bond  procures  the  writ.     And  while   we  are  not  in- 
clined to  give  so  strict  a  construction  to  any  part  of  the 
attachment  law,  as   will  limit  or  restrain  its  full  and 
legitimate  operation,  we  are  not  disposed  to  extend  its 
provisions  in  actions  for  tort,  beyond  what  may   clearly 
seem  to  be  its   intention  and   purpose.     And   therefore 
we  would  not  recognize  the  right  to  an  attachment  in 
such  cases,   unless  such  was  evidently  the  intention  of 
the  legislature."     It  seems,  therefore,  in  Iowa,  whence 
our  original  law  was  bori-owed,  that  attachment  in  actions 
for  tort,  could  only  be  maintained  under  the  special  pro- 
vision of  the   statute  allowing  it,  under  certain   restric- 
tions which  liad  to  be  complied  with.    Hence  the  section, 
which  simply  provides 'that  in  an  action  for  the  recovery 
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of  money,  the  plaintiff  may  cause  the  property  of  the 
defendant  to  be  attached,  is  viewed  as  applying  only  to 
actions  on  contract,  where  the  filing  of  the  affidavit  and 
bond  procures  the  writ. 

In  Pennsylvania,  the  original  attachment  was  for  the  re- 
covery of  money  arising  ex  oontractu/  the  new  act  of  1836 
omits  any  such  clause,  and  in  Porter  v,  Hildehrand^  14 
Penn.y  State,  131,  Bell,  J.,  in  delivering  the  opinion  of 
the  court,  says  of  attachments:  "Inde^  so  far  as  I  am 
informed  it  has  at  no  time  and  no  where  been  esteemed  a 
mode  of  vindicating  every  wrong  which  might  be  com- 
mitted. *  *  *  As  a  peculiar  remedy  for 
enforcing  payment  of  debts,  *  *  *       it 

has  been  found  useful,  though  certainly  not  unattended 
with  inconvenience,  bul  I  have  heard  po  sufficient  reason 
suggested  for  hazarding  the  doubtful  experiment  of  con- 
ceding the  extended  efficacy,  now,  for  the  first  time  claim- 
ed for  it  If  such  reasons  «eist,  they  would  be  more  proper- 
ly addressed  to  the  legislature,  where  alone  resides  the 
power  of  extending  the  sphere  of  its  circle  by  specially  de- 
claring the  additional  clauses  of  complaint  to  which  it 
should  be  applicable.  An  attempt  by  us  to  extend  the  cir- 
cle of  its  operation,  could  only  be  effected  by  the  declaration 
of  a  general  rule  which  would  bring  within  its  remedial 
power  every  species  of  tort,  embracing  every  injury  toper- 
sons,  to  property,  and  to  reputation,  including  crim.  con. 
assault  and  battery,  and  trespass  de  honis  aaportatie^  a 
stride  which  would  be  more  apt  to  attract  admiration 
of  its  boldness,  than  commendation  of  its  wisdom." 
In  this  case  it  was  contended  that  the  woixis  of  the  new 
statute  were  "broad  enough  to  comprise  all  complaints." 
To  this  the  answer  is,  "and  so  they  are.  Yet  the  question 
recurs,  were  they  used  in  a  sense  so  comprehensive?  That 
they  were  not,  is  indisputable  from  the  nature  of  the 
remedy,  as  understood  before  the  act  of  1836,  and  the 
absence  of  any  direct  expression  to  indicate  an  intended 
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extension  of  it,  an  omission  wholly  irreconcilable  with 
the  imputed  legislative  design." 

But  the  ground  on  which  the  attachment  was  asked  in 
the  case  at  bar  is,  that  Handv  was  about  to  convert  a 
part  of  his  property  into  money  for  the  purpose  of  placing 
it  beyond  the  reach  of  liis  creditovB,  Hence,  the  ground 
on  which  the  attachment  was  obtained,  under  the  law, 
involves  the  existence  of  the  relative  character  of  credi- 
tor and  debtor;  and  it  seems  to  be  a  settled  rule  that 
when  this  relative  character  of  creditor  and  debtor  is  used 
in  statutes  in  respest  of  parties  to  actions,  the  remedy 
provided  by  such  statutes  is  confined  exclusively  to  actions 
ex  contractu. 

In  Raver  v,  Webster^  supra^  it  seems  that  the  amended 
law  of  1853,  of  Iowa,  provided  that  in  addition  to  the 
causes  for  which  attachments  may  issue,  the  writ  should 
be  allowed  upon  the  sworn  statement  of  the  plaintiff, 
"that  the  defendant  is  about  to  abscond  to  the  injury 
of  his  creditors^  or  that  he  has  property,  goods,  etc., 
not  exempt  from  execution,  which  he  refuses  to  give 
either  in  payment  or  security  of  said  debt."  In  that 
case  the  jury  were  instructed  that  the  affidavit  set  forth 
no  sufficient  cause  for  an  attachment,  for  the  reason  that 
this  provision  applied  alone  to  actions  founded  on  contract. 
It  was  held  that  "the  spirit,  if  not  the  strict  letter  of  the 
law,  favors  this  ruling,"  and  that  the  amendatory  act 
"contemplates  that  the  claim  sued  on  shall  be  liquidated 
or  ascertained,  or  one  which  is  susceptible  of  being  ren- 
dered certain,  without  the  judgment  of  a  court."  And 
it  is  further  said  that  it  cannot  be  supposed  "that  the 
legislature  used  the  word  in  any  other  sense  than  that 
ordinarily  and  appropriately  attached  to  it.  And  thus 
construed  we  understand  it  to  mean  to  owe,  or  that  which 
is  contracted — ^from  debea^  to  owe — dehitum^  contracted 
— that  which  is  due  or  owing  from  one  person  to  another; 
that  for  which  a  person  is  held  or  which  he  is  bound  to 
5 
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pay.  If  a  man  assaults  or  beats  another;  if  one  shall 
slander  his  neighbor,  or  commit  any  other  act,  amounting 
to  a  tort  or  wrong,  while  he  may  be  answerable  in  dam- 
ages, yet  we  never  speak  of  the  amount  to  which  the 
injured  party  may  be  entitled,  as  a  debt." 

In  McDonald  v.  Forsyths^  13  Mo.^  551,  it  is  said  the 
"first  section  of  our  attachment  law  provided  that  credi- 
tors may  sue  their  debtors  by  attachment.  The  words 
(creditor  and  debtor)  do  not  in  ordinary  acceptation,  nor 
in  strict  legal  parlance,  apply  to  any  other  class  of 
demands."  Elliot  v.  Jackson^  3  TTi*.,  649.  In  Hynson  v. 
Taylor^  et  aL,  3  Ark.,  556,  it  is  said  that  the  law  "being 
in  derogation  of  the  common  law  must  be  strictly  pur- 
sued. No  latitude  can  be  given,  calculated  to  enlarge  the 
remedy,  by  extending  it  to  cases  not  embraced  by  the  lan- 
guage adopted  by  the  legislature,  fixing  the  character  of 
the  demand  upon  which  suit  may  be  instituted  by  attach- 
ment. Throughout  the  whole  statutory  provisions  regu- 
lating the  mode  of  proceeding  by  attachment  we  find 
the  words  creditor,  debtor,  and  debt,  showing  clearly 
that  the  relative  character  of  creditor  and  debtor  must 
have  existed  at  the  time;  and  that  the  remedy  is  confined 
exclusively  to  actions  ex  contractu^  and  that  by  do  rea- 
sonable construction  can  it  be  made  to  apply  to  torts." 

And  in  Minga  v.  ZollicoffeTy  2  Ired.^  279,  the  language 
used  is,  that  "neither  in  common  parlance,  nor  in  legal 
proceedings,  is  a  mere  wrong-doer  designated  as  a  debtor, 
nor  his  responsibility  for  the  wrong  classed  under  the 
denomination  of  debts.  Debts  are  the  creatures  of  con- 
tracts, and  the  language  of  these  acts  must  be  exceedingly 
strained  to  bring  within  their  operation  claims  arising 
not  from  contract,  but  from  tort."  In  a  very  considerable 
research  through  the  books,  I  have  been  unable  to  find 
an  authority  which  would  warrant  a  construction  of  our 
attachment  law,  different  from  the  rule  enunciated  in  the 
authorities  which  I  have  so  fully  cited,  except  the  excep- 
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tional  case  of  Davidson  v,  OwenSy  5  Mlnn.^  72,  and  in 
this  case  the  court  say  that  "no  state  has  gone  to  such  an 
extent  as  ours,  for  while  otlier  states  confine  the  writ  to 
actions  ex  contract^ij  Minnesota  has  overstepped  the 
bounds  of  precedent,  if  not  indeed  of  prudence,  and 
allows  its  issue  upon  proper  showing  in  all  actions  for 
the  recovery  of  money,  commenced  in  the  district  court, 
without  ever  making  a  distinction  between  actions  in 
tort  and  those  arising  on  contract."  And  in  this  case, 
it  seems  not  only  to  be  conceded  that  the  state  has  over- 
,  stepped  the  bounds  of  precedent,  but  perhaps  also  the 
bounds  of  prudence,  and  this  is  all  that  need  be  said  with 
respect  thereto.  I  think  no  well  sustained  authority 
can  possibly  be  found  which  would  favor  the  issuance  of 
an  attachment  in  an  action  for  tort,  upon  the  bare, 
uncertain  estimate  of  the  plaintiff  himself,  and  under 
no  circumstances  without  some  direct,  express  statu- 
tory provision,  clearly  allowing  such  extraordinary  pro- 
ceeding under  the  necessary  restrictions.  It  certainly 
would  be  a  dangerous  practice,  and  might  lead  to  great 
abuse. 

One  illustration  is  sufficient.  A  plaintiff  could  sue 
the  defendant  in  action  for  tort,  estimating  the  damages 
at  thousands  of  dollars,  and  by  attachment,  levy  upon  the 
personal  property  of  the  defendant  to  the  full  amount 
of  the  estimate  he  makes,  and  hold  such  property  a  long 
time,  but  when  his  suit  is  tried  it  is  clearly  shown  that 
he  had  no  cause  of  action  whatever;  such  proceeding 
might  damage  the  defendant  in  such  a  way  that  no  judg- 
ment for  money  could  compensate  him.  So  upr>n  auth- 
ority as  well  as  uponp  rinciple,  our  attachment  law  can- 
not be  construed  to  extend  to  actions  for  tort,  and  there- 
fore the  judgment  of  the  district  court,  in  over-ruling 
the  motion  to  discharge  the  attachment,  must  be  reversed, 
the  motion  sustained  and  judgment  be  entered  that  the 
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attachment  be  discharged,  and  cause  remanded  for  further 

proceedings. 

Revebsed  and  bemanded. 

Maxwell,  J.,  concurred.     Lake,  Ch.  J.,  before  whom 
the  cause  was  tried  below,  did  not  sit. 
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Obtigal  N.  Palmeb,  plaintiff  in  ebbob  v.  the  people  , 
OF  the  State  of  Nebbaska,  defendant  in  ebbob. 


Praotloe  in  Criminal  Cases :  challenge  of  jurors.  Under  tbe  pro. 
visions  of  the  criminal  code  of  1873,  it  is  not  error  to  permit  a  juror  to 

« 

sit  in  a  cause,  who,  although  on  oath  says  "he  had  an  opinion  and  expressed 
an  opinion,"  also  says,  he  "could  render  an  impartial  verdict  upon  tbe 
law  and  the  evidence."  The  record  disclosing  no  basis  for  the  opinion,  it 
will  be  presumed  that  the  court  was  satisfied  that  it  was  merely  hypotheti- 
cal, and  not  one  calculated  to  bias  the  juror. 


2.    :  EXHAUSTING  PEREMPTORY  CHALLENGES.    A  party  Waiving  his 

right  of  peremptory  challenge,  cannot  complain  of  the  disqualification 
of  a  juror,  known  to  exist  at  the  time  of  the  impaneling. 

3.  :  SETTING  ASIDE  VERDICT.  A  verdict  without  evidence  to  sup- 
port it,  should  be  set  aside ;  but  if  the  evidence  is  conflicting,  and  the 
issues  fairly  submitted  to  the  jury,  the  verdict  should  not  he.  disturbed. 

4.  :  ARGUMENTS  OF  COUNSEL.  If  an  attorney  for  a  prisoner  volun- 
tarily waives  his  right  to  argue  the  case  to  the  jury,  he  cannot,  after  they 
have  retired  to  consider  their  verdict,  insist  as  a. matter  of  right  to  have 
the  jury  recalled  for  the  purpose  of  hearing  such  argument. 

Ebbob  to  the  district  court  of  Pawnee  county. 

The  plaintiff  in  error  was  indicted  at  the  October  term, 
A.  D.  1873,  of  the  district  court  of  Johnson  county, 
with  George  "W.  Waldo,  and  Celeste  Kandall,  for  the 
murder  of  George  G.  Randall  in  March,  1873.  A  change 
of  venue  was  granted,  and  the  cause  transferred  to  Pawnee 
county.  The  plaintiff  in  error  made  application  to  the 
court  for  a  separate  trial,  which  was  granted,  and  the 
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cause  tried  at  a  special  term  of  court  held  in  Pawnee 
county  during  the  month  of  February,  1874.  The  jury 
returned  a  verdict  of  manslaughter,  and  fixed  the  im- 
prisonment of  the  plaintiff  in  error,  in  the  penitentiary, 
at  one  year.  The  cause  came  to  this  court  by  writ  of 
error.  The  trial  in  the  court  below  occupied  several  days, 
and  all  the  evidence  contained  in  the  record  bf  ought  here, 
is  comprised  in  a  bill  of  exceptions,  numbering  one  hun- 
dred and  fifty  pages.  It  is  impossible  to  give  anything 
more  than  the  following  brief  statement  of  the  evidence. 
George  G.  Bandall,  the  deceased,  a  resident  of  Johnson 
county,  left  his  home  on  the  18th  day  of  March,  1873, 
being  last  seen  alive  on  that  day  by  several  witnesses, 
and  in  June  following  his  body  was  found  in  a  slough  or 
ravine,  some  seven  miles  from  his  place  of  residence,  and 
west  thereof,  in  an  advanced  stage  of  decomposition,  the 
flesh  being  nearly  gone,  and  the  skull  bare.  The  body 
lay  in  a  hole  some  two  or  three  feet  deep,  one  hand  across, 
a  gun  and  stick  lying  on  the  body,  the  skull  detached, 
and  part  of  the  cranium  broken  away.  The  deceased  had 
on  clothing  identified  as  that  of  his  brother,  and  a  pistol 
or  revolver  lay  under  his  head.  Evidence  on  the  part  of 
the  state  tended  to  show  that  the  prisoner  had  criminal 
intimacy  with  the  wife  of  the  deceased,  and  that  there 
had  been  a  difficulty  about  the  matter,  the  prisoner 
promising  to  remain  away  from  Kandall's  house;  that 
deceased  was  last  seen  alive  by  several  of  his  neighbors, 
near  his  house,  between  eight  and  nine  o'clock  of  the 
forenoon  of  March  18, 1873;  that  "Waldo  and  the  prisoner 
were  both  there  in  the  afternoon,  the  former  having  bor- 
rowed a  pistol  of  Embrie  which  he  offered  to  return  next 
morning,  but  did  not  return  until  the  following  week; 
that  Mrs.  Bandall  left  the  house  that  afternoon  going 
with  the  prisoner  and  Waldo  to  Ellis's,  a  neighbor;  that 
the  prisoner  and  Waldo  were  seen  near  Palmer's  house 
next  day,  asleep,  or  feigning  to  be  so,  beside  a  straw  pile; 
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that  no  one  at  this  time  was  at  the  house  of  the  deceased; 
that  next  day  after  (March  20),  a  wagon  track  was  noticed 
by  one  witness  leading  up  the  slough  from  the  direction 
of  Randall's  house,  by  Smith's  place,  towards  where 
Randall's  body  was  afterwards  found;  that  on  March  23, 
search  was  made  for  Randall  by  his  neighbors;  that  the 
floor  was  found  to  have  been  recently  rubbed  and  scrubbed, 
and  that  there  were  wet  spots  and  stains  on  the  carpet; 
that  a  clean  dress  of  Mrs.  Randall's  with  stains  on  it, 
recently  washed  and  yet  wet,  was  found  in  a  box  of  dirty 
clothes;  that  a  place  shaped  like  a  human  body  was  found 
in  a  straw  stack  near  the  house;  that  pants  and  some  old 
clothes  of  the  deceased,  done  up  in  a  bundle,  were  found 
in  a  ravine  near  the  house;  that  at  the  time  the  body  was 
found,  a  stain  was  seen  on  the  body  of  the  shirt,  with 
holes  in  the  shirt  having  smooth  and  evenly  cut  edges; 
and  that  sometime  after  the  disappearance  of  the  deceased, 
Mrs.  Randall  and  the  prisoner  left  the  country  and  went 
to  Missouri  where  they  were  arrested.  Knott  Randall, 
a  brother  of  the  deceased,  testified  that  deceased  was  not 
a  very  able  bodied  man,  suffering  from  rheumatism  in 
his  hands,  seldom  walking  anywhere,  and  that  deceased 
was  not  in  the  habit  of  wearing  his  brother's  clothes, 
but  had  done  so  two  or  three  times.  On  cross-examina- 
tion this  witness  testified  that  they  had  killed  a  hog  at 
the  house  of  deceased  the  day  before;  that  deceased 
shot  the  hog  at  the  stable,  and  that  it  was  dressed  at  the 
house,  though  he  could  not  recollect  what  clothes  the 
deceased  had  on,  or  the  dress  worn  by  Mrs.  Randall. 

The  evidence  on  behalf  of  the  prisoner,  given  by  him- 
self, Mrs.  Randall,  Waldo,  and  Rossy  Randall,  a  child 
seven  years  of  age,  was,  in  substance,  that  deceased  got 
up  early  in  the  morning,  ate  no  breakfast,  but  carried  a 
note  from  Mrs.  Randall  to  Palmer;  that  he  was  gone 
about  two  hours,  and  when  he  came  back  Palmer  and 
Waldo  were  at  the  house;  that  they  had  a  long  talk  about 
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Mrs.  Eandall's  going  away,  that  she  told  him  that  they 
could  not  get  along  together  and  that  she  was  going 
away;  that  Palmer  and  Waldo  left  about  noon,  and 
shortly  afterwards  the  deceased  went  and  got  his  brother's 
black  clothes  and  dressed  himself  in  them;  that  he  bade 
the  children  good  bye,  put  a  pistol  in  the  inside  pocket 
of  his  coat,  got  a  bottle  of  powder,  and  a  sack  of  shot, 
took  his  gun  and  started  off,  going  northwest;  that  the 
child  Rossy  was  sent  for  Palmer  and  Waldo,  who  came 
to  the  house,  and  took  Mrs.  Randall  up  to  Ellis' ;  and 
the  last  seen  of  deceased  alive,  was  when  he  started  off 
in  the  manner  stated.  The  mother  of  the  prisoner  tes- 
tified that  the  prisoner  came  home  before  supper,  did  his 
chores,  and  after  eating  supper,  that  he  and  Waldo  went 
off  on  their  horses,  not  returning  until  nine  o'clock, 
when  they  both  went  up  stairs  to  bed.  Two  witnesses 
living  two  or  three  miles  northeast  of  the  place  where 
the  body  of  deceased  was  found,  testified  that  they  saw  a 
man,  dressed  in  a  dark  suit  of  clothes,  on  the  18th  of 
March,  in  the  afternoon,  walking  some  distance  from 
them  in  a  southwesterly  direction,  that  he  went  limping 
in  his  walk,  and  had  something  on  his  shoulder.  They 
were  not  acquainted  with  the  deceased. 

The  testimony  of  the  medical  witnesses,  as  to  the  cause 
of  the  fracture  of  the  skull  of  the  deceased,  was  conflict- 
ing, that  of  the  state  tending  to  show  that  it  resulted 
from  a  blow  given  from  without,  and  that  of  the  defense, 
that  it  was  caused  by  a  gun  shot,  the  gun  being  placed 
at  the  orbit  of  the  eye,  and  discharged  upwards. 

0,  P.  MoBon  and  J.  C,  Watson^  for  plaintiff  in  error. 

1.  The  juror  Baughn,  was  incompetent  under  the 
provisions  of  the  statute  passed  and  taking  effect  Febru- 
ary 27,  1873.    Gen.  Stat,,  857. 
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II.  The  coart  erred  in  not  allowing  the  prisoner  to 
argue  his  canse  to  the  jury.  It  is  a  fundamental  prin- 
ciple in  this  state,  that  in  criminal  prosecutions  the 
accused  has  a  right  to  be  heard  by  himself  or  ceunsel. 

III.  The  evidence  is  insufficient  to  sustain  the  verdict 
or  justify  a  conviction;  the  verdict  is  contrary  to  law  and 
the  evidence.  Each  fact  which  is  necessary  to  the  con- 
clusion must  be  distinctly  and  independently  proved  by 
competent  evidence.  Commomoealth  v.  Webster^  5  Ciish.^ 
295.  The  testimony  must  be  such  as  to  satisfy  the  jury, 
beyond  a  reasonable  doubt,  that  the  prisoner  is  guilty  of 
the  charge  alleged  against  him  in  the  indictment.  IliU. 
lev  V,  State^  4  Elackf,^  552.  State  v.  TAornpsorij 
Wright's  R,,  617.  Sumner  v.  State,  5  Black/.,  579. 
The  State  of  Iowa  v.  Collins,  20  Iowa,  86.  Tompkins 
V.  The  State,  32  Ala.,  573. 

J.  R.  Webster,  Attorney  General,  for  the  People. 

I.  The  objection  taken  to  the  competency  of  the  juror 
Baughn,  cannot  be  considered  by  this  court  for  the  rea- 
son that  the  bill  of  exceptions  does  not  show  his  answer 
to  interrogatories,  touching  the  grounds  of  such  opinion. 
It  is  not  every  crude  and  ill-founded  opinion,  that  will 
render  a  juror  incompetent.  Criminal  Code,  Sec.,  468. 
It  was  the  province  of  the  plaintitf  in  error,  in  preparing 
his  bill  of  exceptions,  to  make  the  ground  of  the  jurors 
opinion  clearly  appear.  In  examining  and  passing  the 
juror,  the  presumption  is  that  the  court  below  has  done 
its  duty.  Scovei^  v.  The  State^  6  Ohio  State,  288. 
Bethel  V.  Woodworth,  11  Ohio  State,  393.  Broom^'^s 
Legal  Maxima,  910.- 

II.  It  was  not  error  to  refuse  to  recall  the  jury  to  hear 
argument.  The  defendant  may  waive  his  right  to  be 
heard.     Criminal  Code,  Sec.,  478.     Sixth. 
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III.  While  courts  may  set  aside  a  verdict  as  against 
the  weight  of  evidence,  they  will  rarely  disturb  the  find- 
ing of  a  jury  upon  the  facts.  The  refusal  of  the  court  to 
do  so  is  not  reviewable  here,  where  there  is  anv  evidence 
to  sustain  the  charge.  Hurley  v.  The  State^  6  Okio^  400. 
Stats  V.  Cruise,  16  Mo.,  391.  Wolf  v.  The  State,  11 
Ind.,  231.  Gil-ea  v.  The  State,  6  Geo.,  2T6.  State  v. 
EUiott,  15  Iowa,  72. 

Maxwell,  J. 

The  errors  assigned  in  this  case  are  as  follows: 

1.  The  court  erred  in  allowing  J.  B.  Baughn  to  sit  as 
a  juror. 

2.  The  court  erred  in  admitting  certain  testimony. 

3.  The  court  erred  in  excluding  certain  testimony. 

4.  The  court  erred  in  the  instructions  given  to  the  jury. 

5.  •  The  court  erred  in  refusing  certain  instructions. 

6.  The  court  erred  in  not  allowing  the  prisoner  to 
argue  his  case  to  the  jury. 

7.  The  evidence  is  insufficient  to  sustain  the  verdict. 
The  bill  of  exceptions,  states  that  J.  B.  Baughn,  one 

of  the  jurors,  stated  under  oath,  that  he  had  an  opinion 
and  expressed  an  opinion,  and  was  challenged  for  cause 
by  the  prisoner;  and  the  said  juror  on  being  interrogated 
by  the  court,  answered  "that  he  thought  he  could  render 
an  impartial  verdict  upon  the  law  and  the  evidence," 
thereupon,  the  court  overruled  the  challenge,  to  which  the 
prisoner,  by  his  counsel,  excepted. 

The  act  approved  February  27, 1873,  which  was  repeal- 
ed by  the  criminal  code  taking  effect  Sept.  1, 1873,  pro- 
vided that  "the  formation  or  expression  of  an  opinion  or 
impression  in  reference  to  circumstances  upon  which  any 
criminal  action  at  law  is  based,  or  in  reference  to  the 
guilt  or  innocence  of  the  prisoner,  or  a  present  opinion 
or  impression  in  reference  thereto,  shall  not  be  sufficient 
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ground  of  challenge  for  principal  cause  to  any  person, 
otherwise  legally  qualified,  to  serve  as  a  juror,  upon  the 
trial  of  such  action;  provided  the  person  proposed  as  a 
juror,  who  may  have  formed  or  expressed,  or  has  such 
opinion  or  impression  as  aforesaid,  shall  declare  on  oath 
that  he  verily  believes  he  can  render  an  impartial  verdict, 
according  to  the  evidence  submitted  to  the  jury,  on  such 
trial,  and  that  such  previously  formed  opinion  or  im- 
pression will  not  bias  or  influence  his  verdict;  and  pro- 
vided the  court  shall  be  satisfied  that  the  person  so  pro- 
posed as  a  juror  does  not  entertain  such  a  present  opinion 
as  would  influence  his  verdict  as  a  juror."  General 
Statutes^  857.  On  the  4th  day  of  March,  1873,  an  act 
to  establish  a  criminal  code  was  passed,  taking  effect 
September  1,  1873.  It  contained  a  provision  repealing 
all  acts  inconsistent  therewith.  Section  468  of  this  code 
provides  that  "it  shall  be  good  cause  for  any  person  call- 
ed as  a  juror  on  the  trial  of  any  indictment,  that  he  has 
formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused;  jr>;'(?vwZ^,  that  if  a  juror  shall  state 
that  he  has  formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  the  court  shall  there- 
upon  proceed  to  examine  on  oath  Buch  juror,  as  to  the 
ground  of  such  opinion;  and  if  it  shall  appear  to  have 
been  founded  upon  reading  newspaper  statements,  com- 
munications, comments,  or  reports,  or  upon  rumor  or 
hearsay  and  not  upon  conversation  with  witnesses  of  the 
transaction,  or  reading  reports  of  their  testimony,  or 
hearing  them  testify,  and  the  juror  shall  say  on  oath, 
that  he  feels  able,  notwithstanding  such  opinion,  to  ren- 
der an  impartial  verdict  upon  the  law  and  the  evidence, 
the  court,  if  satisfied  that  such  juror  is  impartial  and 
will  render  such  verdict,  may  in  its  discretion  admit  such 
juror  as  competent  to  serve  in  such  case." 

This  act  excludes  all  persons  offered  as  jurors  who  have 
formed  or  expressed  an  opinion  in  reference  to  the  guilt 
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or  innocence  of  the  accused,  unless  such  opinion  has 
been  founded  upon  reading  newspaper  statements,  com- 
munications, comments,  or  reports,  or  upon  rumor  or 
hearsay,  and  evidently  applies  to  cases  where  the  opinion 
is  merely  hypothetical,  and  excludes  all  cases  where 
there  is  bias  or  a  decided  opinion.  The  juror,  Baughn, 
stated  that  "te  had  an  opinion  and  expressed  an  opinion." 
The  word  "opinion"  in  this  connection  is  frequently  used 
to  denote  a  mere  impression,  and  appears  to  have  been 
so  used  in  section  468  of  the  criminal  code,  above  quoted. 
It  is  the  right  of  a  party  accused  of  crime  to  be  tried  by 
a  fair,  unbiased  jury,  so  that  their  minds  may  be  open 
to  those  impressions,  which  the  testimony  and  the  law 
of  the  case  ought  to  make;  but  it  would  be  difficult  in 
this  age,  to  find  an  intelligent  man  that  does  not  read 
the  newspapers,  and  from  their  statements  perhaps  form 
an  impression  or  opinion.  Cooper  v.  The  State^  16  Ohio 
State^  333.  If  the  opinion  is  merely  hypothetical,  he  is 
a  competent  juror;  but  if  the  juror  shows  the  slightest 
bias,  he  ought  to  be  rejected,  notwithstanding  he  might 
be  willing  to  swear  that  he  feels  able  to  render  a  fair  and 
impartial  verdict  according  to  the  law  and  the  evidence. 
In  this  case  there  is  nothing  before  us  to  show  upon  what 
the  opinion  of  Baughn  was  based,  or  whether  in  fact  it 
was  more  than  a  mere  impression. 

There  is  nothing  in  the  bill  of  exceptions  showing 
that  plaintiif  in  error  used  any  of  his  peremptory  chal- 
lenges. Under  the  code,  a  person  charged  with  murder 
is  entitled  to  sixteen  peremptory  challenges,  against  six 
on  the  part  of  the  state.  Certainly  a  party  on  trial  ,can- 
not  complain  that  one  of  the  jurors,  sitting  in  the  case 
was  disqualified,  he  knowing  the  fact  at  the  time  of  im- 
paneling the  jury,  and  waiving  his  right  of  peremptory 
challenge. 

Tile  next  alleged  error,  that  will  be  noticed,  is  that 
there  is  not  sufficient  evidence  to  sustain  the  verdict. 
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The  evidence  is  all  embodied  in  the  bill  of  exceptions. 
At  common  law,  a  new  trial  could  not  be  granted  in  any 
case  of  treason  or  felony,  but  the  practice  in  most  of  the 
states  of  the  Union,  has  been  to  grant  a  new  trial,  in 
case  of  conviction,  with  consent  of  the  prisoner,  in  any 
case  where  it  is  apparent  that  a  fair  and  impartial  trial 
has  not  been  had.  The  code  provides  for  granting  a  new 
trial  on  motion  of  the  defendant,  after  conviction,  «n  cer- 
tain specified  grounds,  one  of  which  is  that  the  verdict' 
is  not  sustained  by  sufficient  evidence;  and  it  is  the  duty 
of  the  court,  where  the  verdict  is  clearly  without  evidence 
to  sustain  it,  to  set  it  aside  and  grant  a  new  trial.  But 
if  the  evidence  is  conflicting,  and  the  case  has  been  fairly 
submitted  to  the  jury,  the  verdict  will  not  be  disturbed. 
So  much  depends  on  the  manner  and  appearance  of  a 
witness,  while  giving  his  testimony,  that,  the  question  of 
his  credibility  must  be  left  to  the  jury,  and  a  reviewing 
court  will  not,  in  such  a  case,  say  from  an  examination 
of  the  testimony,  that  the  verdict  is  erroneous.  Tliat 
the  crime  charged  in  this  case  was  committed  at  the  time 
and  place  charged  in  the  indictment,  we  think  is  clearly 
shown,  and  there  is  testimony  connecting  the  plaintiff  in 
error  with  the  commission  of  the  offense,  as  strong  as  is 
often  found  in  this  class  of  cases. 

The  bill  of  exceptions  shows  that  the  counsel,  both  for 
the  prisoner  and  the  people,  by  agreement,  submitted  the 
case  to  the  jury  on  the  instructions  of  the  court,  and 
without  argument.  This  they  had  a  right  to  do,  and 
having  done  so  the  prisoner's  counsel  could  not  after- 
wards insist,  as  a  matter  of  right,  to  have  the  jury  recal- 
led that  they  might  argue  their  case. 

Of  the  other  errors  assigned,  after  a  careful  examina- 
tion, we  find  nothing  of  which  the  prisoner  can  com- 
plain. The  evidence  certainly  would  have  warranted 
the  jury  in  imposing  a  much  more  severe  penalty'than 
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has  been  done  by  their  verdict.  The  judgment  is  therefore 

afiSrmed. 

Judgment  atfiemed. 

Chief  Justice  Lake,  concurred.     Gantt,  J.,  before 
whom  the  case  was  tried  in  the  court  below,  did  not  sit. 


Samuel  D.  Meeoer,  plaintiff  in  eeror,  v.  Henry  H. 
Harris  and  "William  M.  Foster,  defendants  in 

ERROR. 

1.  Contraet :  conditions  of  same  :  evidence.  Where  a  building  con- 
tract provides  that  the  work  shall  be  done  under  the  direction  and  super- 
vision of  an  architect  "to  be  testified  by  a  certificate  or  writing  under  his 
hand,"  such  architect  is  thereby  constituted  sole  arbiter  between  the  par- 
ties, and  by  his  certificate,  stating  "balance  due  in  full  of  contract  price," 
the  owner  of  the  building  is  bound,  no  fraud  being  alleged  or  proven. 
In  such  a  case  evidence  offered  to  show  the  character  and  quality  of  the 
materials  furnished,  and  a  subsequent  certificate  stating  that  the  architect 
could  not  without  detriment  to  his  reputation  "sign  a  certificate  for  the 
work  being  done  in  accordance  with  the  plans  and  specifications."  is 
inadmissible. 

2.  Praotioe :  it  seems  that  merely  allowing  the  jury  to  take  with  them 
documentary  evidence  during  their  retirement,  is  not  sufficient  of  itself, 
to  disturb  their  verdict. 

Error  to  the  district  court  for  Douglas  County. 

This  action  was  brought  by  Henry  H.  Harris  and  Wil- 
liam M.  Foster,  against  Samuel  D.  Mercer,  they  being  the 
assignees  of  Rose  Brothers,  with  whom  Mercer  had  en- 
tered into  a  contract  for  the  erection  of  a  dwelling  house 
in  the  city  of  Omaha.  The  contract  provided  for  the 
erection  of  the  building  in  accordance  with  certain  plans 
and  specifications  made  by  an  architect,  said  work  to  be 
done  in  a  good  and  workmanlike  manner  "to  the  satisfac- 
tion of,  and  under  the  direction  of  said  architect,  to  be 
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testified  by  a  writing  or  certificate  under  the  hand  of 
said  architect."  The  contract  price  for  the  erection  of 
the  building  in  question  was  $3,375.00,  upon  which  Mer- 
cer paid  $2867.15.  In  setting  forth  the  balance  due  upon 
this  contract,  $507.85,  it  was  also  alleged  that  "i:aid 
architect  did  and  now  does  refuse  to  give  the  certificate 
above  referred  to  as  to  the  true  balance  now  due  and 
herein  set  forth,  but  withholds  and  refuses  his  said  certifi- 
cate without  just  reason  or  cause."  There  were  also  other 
counts  in  the  petition,  setting  forth  claims  for  extra 
work,  etc.,  making  the  total  amount  claimed,  $934.10. 
The  answer  denied  that  said  work  was  done  in  a  good  and 
workmanlike  manner,  or  in  accordance  with  the  contract, 
and  alleged  unskillful,  inferior  and  defective  workman- 
ship. Upon  these  pleadings  the  cause  went  to  trial,  and 
certificate  of  the  architect  with  acknowledgment  of  pay- 
ment of  the  amount  above  stated,  were  introduced  in 
evidence  on  behalf  of  Harris  and  Foster,  to  the  introduc- 
tion of  which  the  defendant  objected.  The  final  certifi- 
cate of  the  architect,  dated  Dec.  12,  1870,  with  an  order, 
signed  by  him  upon  Mercer,  to  "please  pay  to  Messrs. 
Eose  Brothers  the  sum  of  six  hundred  and  two  dollars 
and  sixty-six  cents,  balance  in  full  of  contract  price," 
was  introduced  in  evidence,  under  the  objection  of  the 
defendant.  The  defendant  ofiered  to  introduce  in  evi- 
dence a  certificate  of  the  architect  dated  Jan.  28,  1871, 
stating  a  balance  due  on  contract  to  be  $507.85,  with  the 
following  statement  added;  "the  above  statement  is  cor- 
I'ect  and  includes  all  the  moneys  paid  and  due  on  account 
of  the  original  contract.  I  have  examined  the  work  done, 
and  after  making  all  due  allowance  for  the  seasoning  of 
the  material  and  settling  of  the  building,  etc.,  I  find  I 
cannot,  without  a  decided  detriment  to  my  reputation, 
sign  a  certificate  for  the  work  being  done  in  accordance 
to  the  plans,  specifications,  etc."  To  this  plain tiflTs 
objected,  and  the  objection  was  sustained.    The  defendant 
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also  offered  other  evidence  which  was  excluded.  Verdict 
in  favor  of  Harris  and  Foster  for  $937.45.  Judgment 
on  the  verdict,  to  reverse  which  Mercer  brought  the 
cause  here  upon  petition  in  error. 

Savage  <&  Manderaon^  for  plaintiff  in  error. 

I.  The  naked  issue  presented  by  the  pleadings  for  the 
consideration  of  the  jury  was:  "was  the  work  done  in 
accordance  with  the  contract?"  Such  being  the  issue, 
the  orders  or  statements  of  the  architect  offered  by  the 
plaintiff  below  were  improperly  admitted  in  evidence. 
If  offered  to  show  payments  by  Mercer  on*  account  of 
the  work  done,  they  were  irrelevant  and  immaterial, 
because  the  answer  admits  such  payments  and  there  is 
no  issue  upon  that  point.  If  offered  to  show  satisfaction 
on  the  part  of  the  architect,  or  in  lieu  of  the  certificate 
required  by  the  contract,  they  contradicted  the  express 
allegations  of  the  petition  admitted  by  the  answer. 

II.  But  as  certain  statements  or  orders  of  the  architect 
had  been  admitted,  by  what  rule  of  law  could  the  state- 
ment dated  January  28,  1871,  when  offered  by  the  plain- 
tiff in  error,  be  excluded? 

III.  With  the  allegation  on  one  side  that  the  work 
was  properly  done,  flatly  contradicted  on  the  other,  it  is 
difficult  to  see  upon  what  principle  the  various  questions 
propounded  to  Holmes  and  Richmond  were  excluded. 
Gardner  v.  Preston^  2  Day^  208.  Marvin  v.  Keeler^  5 
Conn.j  'iil^.     Ogden  v.  Raymond^  22  /cZ.,  383. 

IV.  The  jury  had  no  right,  under  whatever  pretense, 
to  take  with  them  to  their  retirement  any  portion  of  the 
evidence  in  the  case.    Farmers*  and  Manuf,  Bank  v. 

Whinfieldy  24  Wend.,  428. 
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John  I,  Redick  and  John  D.  Howe,  for  defendants  in 
error. 

I.  Under  the  pleadings  we  could  introduce  the  writ- 
ings and  recover  the  amounts  expressed  therein  with  no 
possibility  of  failure;  and  we  could  recover  beyond  that 
to  the  extent  that  we  could  show  we  had  performed,  the 
allegation  that  the  writings  for  such  amount  had  been 
wrongfully  withheld,  being  admitted.  The  issue  was 
upon  the  amount  not  certified.  United  States  v,  Robe- 
son^ 9  Peters^  326.     Herrick  v.  Vermont  Central^  26 

Vt,  673.  Snodgrass  v.  Gavit,  28  Penn.  State,  221. 
Underhillv.  Van  Gortlandt,^  Johns,  Ch,, 339.  2 Story 
Equity  Pleadings,  §  §  1457,  1459.  Barlow  v.  Todd,  3 
Johns.,  367.  The  construction  above  given  is  the  most 
favorable  one  that  plaintiff  in  error  can  claim.  But  had 
the  petition  alleged  that  we  had  performed  the  contract, 
and  that  we  held  the  architect's  certificate,  this  answer 
could  not  avail.  "We  allege  that  this  certificate  was  with- 
held without  just  reason  or  cause.  This  stands  admitted. 
Hence  the  effect  is  the  same  as  though  the  petition 
alleged  that  the  certificate  had  been  given. 

II.  This  contract  was  severable,  so  that  each,  installment 
when  certified,  was  an  acceptance  and  execution  of  the 
contract  to  the  extent  certified.  We  could  have  main- 
tained suit  for  each  installment  upon  this  showing.  The 
record  shows  that  the  architect  expressed  himself  satis- 
fied with  the  house.  He  thereupon  gave  his  writing  and 
certificate  for  the  balance  due  upon  the  contract.  This 
closed  the  contract.  No  fraud,  mistake,  etc.,  having 
been  alleged,  the  right  to  recover  the  full  amount  certi- 
fied, it  was  impossible  to  overcome.  When  the  defendants 
in  error  had  shown  this,  they  stopped  their  case;  it  was 
then  incumbent  upon  plaintiff  in  error  to  show  that  there 
was  work,  etc.,  not  done  pursuant  to  contract,  which  had 
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not  been  certified.  All  the  evidence  was,  therefore, 
obnoxious  to  the  objections.  The  evidence  of  a  thousand 
witnesses  could  ilot  have  changed  the  result.  Everett  v. 
Gray^  1  Mass,.,  101.  MoAusland  v.  Cresap^  3  G.  Greene^ 
161.  Demoss  v.  Nohle^  6  lowa^  530.  Cunningham  v. 
Morrell^  10  Johns,^  203.  Bittler  v.  Tiicker^  24  Wend.y 
447.     StewaH  v.  Ilowdl,  36  New  York,  393. 

III.  The  evidence  of  the  witnesses,  Kichmond  and 
Holmes,  was  offered  upon  the  erroneous  theory  that 
plaintiff  in  error  could  go  back  of  the  certificates,  and  of 
all  the  acceptances  of  the  different  parts  of  the  work. 

IV.  The  final  certificate  introduced  in  evidence,  and 
the  one  dated  January  28,  1871,  clash,  and  suggest  the 
conspiracy  between  the  owner  and  the  architect,  which 
the  evidence  on  the  trial  so  clearly  disclosed.  When  the 
former  was  made,  the  agency  and  umpireship  of  the 
architect  wa^Jkinotus  officio,  and  liis  subsequent  certificate 
was  no  better  than  one  from  a  stranger.  Bouvier  Ins.] 
§  1,  385. 

Gantt,  J. 

Several  errors  are  assigned  as  reasons  for  the  reversal 
of  the  judgment  in  this  case,  and  they  will  be  examined 
without  any  regard  to  tlie  order  in  which  they  appear  in 
the  record. 

The  main  ground  of  defense  was  that  the  Kose  Brothers 
did  not  perform  their  work  in  the  manner  required  by 
the  contract,  and  did  not  erect  and  complete  the  build- 
ing in  a  good,  sufficient  and  workmanlike  manner.  The 
plaintiff  in  error  oftered  in  evidence  the  deposition  of  J. 
F.  Richmond,  which  was  objected  to  and  the  objection 
sustained;  he  also  called  Thomas  Holmes  as  a  witness 
and  asked  him  several  questions  which  were  objected  to, 
and  the  objection  sustained.  The  object  and  purport  of 
6 
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this  testimony  was  to  show  the  character  and  quality  of 
the  material  furnished  and  the  work  done  by  the  con- 
tractors, the  Rose  Brothers,  and  the  plaintiff  in  error 
insists  that  the  court  erred  in  rejecting  this  testimony. 
But  in  regard  to  the  ruling  of  the  court  upon  these 
points,  it  will  only  be  necessary  to  observe  that  by  the 
terms  of  the  contract  between  Mercer  and  Eose  Brothers, 
the  latter  were  required  to  "erect  and  finish  the  building 
agreeably  to  the  drawings  and  specifications  made  by 
Charles  F.  DriscoU,  architect,  to  the  satisfaction  of,  and 
under  the  direction  of  said  architect,  to  be  testified  by  a 
writing  or  certificate  under  his  hand."  Hence,  by  the 
terms  of  the  contract,  DriscoU,  the  architect,  was  not 
only  mside  the  sole  arbiter  to  decide  between  the  parties 
to  the  contract,  as  to  the  character  and  quality  of  the 
material  furnished  for  and  work  done  on  the  building, 
but  the  plaintiff  in  error  having  required  the  work  to  be 
done  under  tlie  direction  of  this  architect,  he  thereby 
constituted  •him  his  agent  to  superintend  the  erection  of 
the  building.  So  the  only  question  upon  these  points  is, 
can  the  plaintiff*  in  error  stand  upon  or  abandon  his  own 
contract  in  this  respect,  at  his  own  pleasure?  We  tliink 
not.  He  is  bound  by  his  contract,  unless  he  can  allege 
and  maintain  fraud  as  between  the  architect  and  the  con- 
tractors; but  not  having  done  this,  the  testimony  of  these 
two  witnesses,  in  regard  to  the  subject  matter  about  which 
they  were  called  to  testify,  was  properly  rejected. 

It  is  also  insisted  that  the  court  erred  in  admitting  in 
evidence  the  statements  or  certificates  of  the  architect, 
offered  by  the  defendants  in  error.  There  are  three  of 
these  writings  testified  by  the  architect.  The  first  is  an 
order  drawn  by  the  architect  on  Mercer,  in  favor  of  Eose 
Brothers,  for  the  amount  of  the  installment  then  payable 
under  the  terms  of  the  contract.  This  order  was  paid 
by  Mercer,  to  whom  the  contractors  receipted  for  the 
amount.    The  second  was  a  similar  order,  and  was  like 
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wise  paid  and  receipted.  The  thiixi  "writing"  is  headed 
"statement,"  and  sets  forth  the  contract  price  of  the 
building  and  some  extra  work,  and  also  the  payments 
previously  made,  and  then  follows  the  order  of  the  archi- 
tect on  the  plaintiflF  in  error,  in  favor  of  Rose  Brothers, 
for  the  amount  found  due  as  "balance  in  full  of  contract 
price."  It  is  not  alleged  that  these  certificates  or  "writ- 
ings" were  obtained  by  the  contractors  through  fraud  or 
by  mistake  of  the  architect,  and,  hence,  it  must  be  pre- 
sumed that  they  were  executed  by  the  architect  in  the 
honest  discharge  of  his  duty.  Odiosa  et  inhonesta  non 
surd  in  lege  praea^imanda^  is  a  well  established  legal 
maxim.  So,  it  is  said,  that  "the  law  presumes  every  man, 
in  his  private  and  official  character,  does  his  duty,  until 
the  contrary  be  proved;  and  it  will  presume  all  things 
rightly  done,''  until  the  presumption  is  overturned  by 
sufficient  proof.  1  Dom,^  v,  3,  tit.  6,  sec,  4,  art,  7.  12 
Wfieat,^  69.  The  King  v.  HawkiTis^  10  East^  211. 
Hartwell  v.  Root^  19  Johns. ^  345. 

The  contract  price  was  to  be  paid  in  installments  as 
the  work  progressed  towards  completion,  and  the  right 
of  payment  was  made  to  depend  upon  the  obtaining  of 
the  certificate,  signed  by  the  architect,  under  whose 
direction  and  to  whose  satisfaction  the  work  was  to  be 
done,  to  be  testified  by  writing  or  certificate  under  his 
hand.  The  evidence  shows  that  the  architect,  if  not 
daily,  was  frequently  present  during  the  progress  of  the 
work  in  the  erection  of  the  building,  and  that  he  gave 
the  "writing,"  testified  under  his  hand,  as  the  work 
advanced.  Now,  do  these  writings,  or  certificates,  sat- 
isfy the  conditions  of  the  contract?  We  think  under 
the  circumstances  of  this  case  they  do.  It  is  very 
clear  that  the  contract  does  not  prescribe  any  form 
of  the  "writing*'  to  be  signed  by  the  architect,  and  there- 
fore it  was  necessarily  left  with  him  to  adopt  his  own 
form,  which  he  did;  and  the  plaintiff  in  error,  by  paying 
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the  money  and  taking  the  contractors  receipt  on  the  first 
and  second  "writing,"  signed  by  the  architect,  accepted 
the  fortn  he  adopted.  The  Rose  Brothers  could  not 
require  the  payment  of  this  money  without  this  "writ- 
ing," signed  by  the  architect,  and  they  were  not  entitled 
to  the  "writing,"  until  the  work  was  done  to  his  satis- 
faction. He  was  the  sole  arbiter  between  the  parties; 
the  work  was  done  under  his  direction;  it  was  his  duty  to 
withhold  the  "writing"  until  the  work  was  done  to  his 
satisfaction,  and  it  must  therefore  be  assumed  that  it  was 
so  done.  And  when  the  architect  issued  the  third  "writ- 
ing," with  the  order  for  the  payment  of  "the  balance  in 
full  of  the  contract  price,"  he  thereby  testified  in  effect 
that  the  building  was  completed  to  his  satisfaction,  and 
the  issuance  of  this  "writing"  seems  to  have  ended  his 
duties  under  the  terms  of  the  contract,  for  then  there 
was  nothing  left  for  him  to  do. 

In  Stewart  v.  Keteltas^  36  Ifew  York^  392,  which  was 
a  case  upo\^  a  contract,  in  regard  to  the  powers  and  duties 
of  the  architect,  in  all  respects  similar  to  the  one  in  the 
case  at  bar,  the  court  say;  "it  was  not  necessary  that  the 
architect's  certificate  should  contain  a  statement  that  the 
work  was  done  agreeable  to  the  drawing  and  specifications, 
within  the  time,  in  a  good,  workmanlike,  and  substantial 
manner,  under  his  direction  and  to  his  satisfaction." 

When  a  man  contracts  with  a  builder  to  erect  a  dwell- 
ing house  for  him,  selects  an  architect  under  whose 
direction  he  entrusts  the  superintendence  of  the  work, 
and  requires  it  to  be  done  to  the  satisfaction  of  said 
architect,  to  be  testified  by  writing  under  his  hand,  and 
such  architect  performs  such  duty,  being  frequently 
present  during  the  erection  of  the  building,  draws  orders 
on  the  owner  for  the  payment  of  the  installments  of  the 
contract  price  as  they  become  payable,  and  when  the 
house  is  completed,  makes  a  final  statement  of  the  mat- 
ter in  writing,  declaring  the  balance  due,   and  draws 
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an  order  on  the  owner  in  favor  of  the  builder,  for  the 
payment  of  the  balance  in  full  of  contract  price,  we 
think  that  a  certificate,  made  by  the  architect  long  after 
this  has  been  done,  stating  that  he  could  not,  without 
detriment  to  his  reputation,  "sign  a  certificate  for  the 
work  being  done  in  accordance  with  plans  and  specifica- 
tions" should  not  be  permitted  to  be  used  in  evidence  by 
the  owner  of  the  building.  Such  certificate,  without  any 
averment  and  proof  of  fraud  or  mistake,  would  carry 
with  it  strong  suspicions  of  collusion  between  the  owner 
and  the  architect.  Hence,  under  the  pleadings  and  circum- 
stances of  this  case,  we  think  the  court  properly  rejected 
the  one  oflfered  in  evidence  by  the  plaintiflF  in  error. 

Again,  it  is  complained  that  the  court  permitted  the 
jury  to  take  with  them  during  their  retirement,  the 
"writing,"  signed  by  the  architect,  giving  an  exact  state- 
ment of  the  account  between  Mercer  and  the  Rose 
Brothers.  It  was  admitted  by  plaintiff'  in  error  on  the 
trial,  that  this  "paper  set  forth  correctly  all  the  payments 
which  had  been  made  thereon."  In  the  consideration  of 
this  question,  when  we  bring  into  view  the  fact  that  this 
"writing"  was  made  by  Mercer's  agent,  under  whose 
direction  the  building  was  erected,  and  to  whose  satisfac- 
tion the  work  was  to  be  done,  it  seems  clear  that  in  con- 
templation of  law,  this  "writing"  was  in  legal  effect  that 
of  Mercer  himself.  It  could  not  mislead  the  jury,  and, 
although  we  do  not  now  pretend  to  decide  upon  the  gen- 
eral question  or  lay  down  any  rule  in  respect  to  the  court 
permitting  the  jury  to  take  any  documentary  evidence 
with  them  during  their  retirement,  yet  under  the  plead- 
ings and  proofs  in  this  case,  we  think  the  subject-matter 
of  this  complaint  is  not  suflicient  of  itself,  to  disturb 
the  verdict  of  the  jury,  or  reverse  the  judgment  thereon. 

Judgment  affirmed. 

Mr.  Justice  Maxwell  concurred.  Lake,  Ch.  J.,  hav- 
ing tried  the  cause  in  the  court  below,  did  not  sit. 
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William  P.  TouNa,    plaintiff  in  ebbos,  v.  Ciiajbles 
W.  Seymoub  and  W.  W.  Wabdell,  defendants  in 

EBBOB* 

PrMtite :  Rendition  op  verdict.  During  the  consideration  of  a  cause 
submitted  to  a  jury,  court  adjourned  until  9  A.  M.,  of  the  following  day, 
the  judge  thereof,  at  the  same  time,  announcing  aloud  that  the  court 
would  be  at  all  times  open  for  the  purpose  of  receiving  the  verdict  of  the 
jury  in  the  case,  then  being  considered  by  them,  if  they  should  agree 
upon  their  verdict  before  midnight.  At  11  o'clock,  P.  M.,  the  judge 
went  to  the  court  room,  and  in  the  absence  of  all  the  ofllicers  of  the 
court  except  the  bailiff  in  charge  of  said  jury,  and  in  the  absence  of  the 
parties  to  the  suit  and  their  counsel,  received  the  verdict  of  the  jury, 
discharged  them  from  further  consideration  of  the  case,  kept  the  ver- 
dict until  the  opening  of  court  on  the  following  morning,  and,  after  hav- 
ing read  it  aloud  in  open  court,  handed  it  to  the  clerk  for  entry  upon  the 
records ;  Ae/d,  a  privy  verdict,  and  of  no  force  and  validity,  not  having 
been  affirmed  by  the  jury  in  open  court. 

Ebbob  to  the  district  court  of  Lancaster  County. 

SejTnour  and  Wardell  having  brought  suit  in  the  court 
below  against  William  P.  Young,  the  cause  was  called 
for  trial  at  the  November  term,  A.  D.,  1873,  of  said  court, 
and  submitted  to  the  jury  at  4  o'clock,  P.  M.,  on  the 
third  day  of  that  term.  About  9  o'clock,  P.  M.,  the 
judge  presiding,  ordered  the  sheriflf  to  adjourn  the  court 
until  9  o'clock,  A.  M.,  the  next  day,  at  the  same  time 
announcing  aloud  to  the  bar  that  tlie  court  would  be  at 
all  times  open  for  the  purpose  of  receiving  the  verdict  of 
the  jury  in  this  case,  if  they  should  agree  upon  the  same 
before  midnight.  The  court,  by  proclamation  of  the 
sheriff,  was  then  adjourned  until  9  o'clock,  A.  M.,  of  the 
next  day.  About  11  o'clock,  P.  M.,  the  judge  went  to 
the  court  room,  pursuant  to  the  announcement  by  him, 
and  then  and  there  received  the  verdict  of  the  jury,  in 
the  absence  of  all  the  officers  of  the  court  except  the 
bailiff  in  charge  of  the  jury,  and  in  the  absence  of  either 
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of  the  parties  to  the  suit  or  their  counsel.  The  jury  were 
then  discharged,  and  at  the  opening  of  court  on  the  fol- 
lowing day,  the  judge  read  the  verdict  aloud  in  open 
court,  and  handed  the  same  to  the  clerk  for  entry  upon  the 
records.  No  objection  was  made^by  Young  or  his  coun- 
sel to  any  of  said  proceedings,  nor  did  they  ask  to  have 
the  jury  called  or  polled.  Motion  for  a  new  trial  being 
overruled,  judgment  was  rendered  on  the  verdict  in  favor 
of  Seymour  and  Wardell  for  the  sum  of  nine  thousand 
nine  hundred  and  seventy-five  dollars  and  costs.  To 
reverse  this  judgment,  Young  brought  the  cause  to  this 
court  by  petition  in  error. 

M,  H,  Sessions  and  iT.  S,  Scott,  for  plaintiff  in  error. 

I.  It  is  an  elementary  principle,  that  the  verdict  of 
the  jury  in  criminal  causes  is  to  be  delivered  in  with  the 
same  form  as  in  civil  cases,  except  that  they  cannot, 
in  criminal  cases  give  a  privy  verdict.  4  Blackstone, 
361.  The  definition  of  a  verdict  and  its  manner  of  de- 
livery is  very  clearly  stated  by  Blackstone,  Vol.  3,  page 
377.  A  privy  verdict  is  of  no  force  whatever.  Thomas 
Oohe,  392.  Barrit  v.  The  State,  1  Wis.,  175.  A  public 
verdict  is  one  delivered  in  open  court.  2  Bouv.  Law 
Die.,  635.  If  the  record  in  this  case  does  not  show  the 
verdict  to  be  a  privy  one,  then  we  are  at  a  loss  to  under- 
stand what  can  in  law,  constitute  a  privy  verdict.  At  an 
unseasonable  hour  of  the  night,  and  at  a  time  when  it  is 
"neither  the  duty  or  the  custom  of  the  parties  or  their 
counsel  to  be  in  the  court  room,"  the  judge  of  the  court, 
with  no  one  present  except  the  jury  and  the  bailiff  in 
charge,  receives  a  verdict  from  the  jury,  and  then  dis- 
charges them.     Is  not  this  a  privy  verdict? 

II.  The  jury  should  not  be  discharged  until  the  ver- 
dict is  recorded,     Martin  v.  Morehack,  32  III.,  485. 
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III.  There  is  no  legal  verdict,  but  a  public  one,  deliv- 
ered openly  in  court;  and  until  it  is  received  and  recorded 
the  jury  may  alter  it  Warner  v.  New  York  Central 
Railroad  Uo.^  52  New  Yorky  437.  Root  v.  Sh^rwofpd, 
6  Johris.j  67.  Blackley  v.  Sheldon,  7  Id.,  32.  Fox  v. 
Smith,  3  Cow.,  23.  Hilliard  on  New  Trials,  193,  §  56. 
State  V,  Austin,  6  Wis,,  208.  Lobar  v.  Koplin,  4  New 
York,  550.  Lawrence  v.  Stearns,  11  Pick,,  500.  Good- 
win V,  Appleton,  22  Maine,  458. 

IV.  The  right  to  poll  the  jury  after  they  have  parted 
with  their  verdict,  and  been  discharged,  cannot  be  made 
available.    Joy  v.  State,  14  Ind,,  142. 

V.  It  is  only  the  final  opinion  of  the  jurors  that  is  to 
be  expressed  by  their  verdict,  and  the  only  proper  mode 
of  giving  their  definitive  assent  to  a  verdict  is  in  open 
court,  in  answer  to  the  usual  inquiry  made  by  the  clerk. 
Meade  v.  Smith,  16  Conn,,  345. 

Seymour  cfe  Wardell,  pro  se, 

I.  Did  the  jury  render  a  verdict  in  open  court? 
They  certainly  did  and  no  objection  was  made  thereto, 
and  on  the  next  day  following,  judgment  was  duly  entered 
thereon  in  open  court,  without  objection  or  exception 
being  taken.  Admit,  for  the  sake  of  the  argument,  that 
what  they  say  in  their  affidavits  is  true,  then  their  failure 
to  except  to  the  taking  of  the  verdict  and  to  the  judg- 
ment entered  thereon,  which  they  admit  was  in  open 
court,  most  certainly  would  operate  as  an  express  waiver 
of  said  error — if  error  there  was;  but  the  plaintiff  in 
error  should  have  moved  in  arrest  of  judgment,  and  by 
failing  to  do  so,  and  allowing  judgment  to  be  entered 
against  him  without  objection,  he  waived  his  right  to  so 
object  thereafter.  Warren  v,  Glynn,  37  New  Hamp,, 
340.  Davis  i&  Weathershy  v,  Hoopes  <&  Bogart,  33 
Miss,^  175. 
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II.  Irregularity  in  taking  a  verdict  is  no  ground  for 
arrest  of  judgment,  even  where  objected  to  at  the  time, 
much  less  if  no  objection  was  taken.  Fuller  v.  Cham- 
herlain^  llMeL<,  503.    Raymond  v.  Bell,  18  Conn.,  81, 

III.  All  the  cases  we  have  examined  go  to  the  same 
extent,  that  a  failure  to  then  and  there  except  to  any 
informality  in  the  taking  of  the  verdict,  which  would  be 
error  in  the  court  below,  is  the  waiver  of  the  same  error. 

Maxwell,  J. 

The  only  question  presented  by  the  bill  of  exceptions 
is  whether  the  verdict  rendered  in  the  case  is  a  public  or 
privy  verdict. 

Sec.  290,  of  the  code  of  civil  procedure,  provides  that 
"when  the  jury  have  agreed  upon  their  verdict,  they 
must  be  conducted  into  court,  their  names  called  by  the 
clerk,  and  the  verdict  rendered  by  the  foreman.  When 
the  verdict  is  announced,  either  party  may  require  the 
jury  to  be  polled,  which  is  done  by  the  clerk  asking  each 
juror  if  it  is  his  verdict.  If  any  one  answer  in  the  neg- 
ative, the  jury  must  again  be  sent  out  for  further  delib- 
eration." Sec.  291,  provides  that  "the  verdict  shall  be 
written,  signed  by  the  foreman,  and  read  by  the  clerk  to 
the  jury,  and  the  inquiry  made  whether  it  is  their  ver- 
dict. If  any  juror  disagree,  they  must  be  sent  out  again, 
but  if  no  disagreement  be  expressed,  and  neither  party 
require  the  jury  to  be  polled,  the  verdict  is  complete 
and  the  jury  discharged  from  the  case." 

Blackstone  says  "a  verdict  vere  dictum  is  either  ^rat^y 
or  public.  A  privy  verdict  is  where  the  judge  hath  left 
or  adjourned  the  court,  and  the  jury  being  agreed,  in 
order  to  be  delivered  from  their  confinement,  obtain 
leave  to  give  their  verdict  privily  to  the  judge  out  of 
court,  which  privy  verdict  is  of  no  force  unless  afterwards 
affirmed  by  a  public  verdict,  given  openly  in  court,  where- 
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in  the  jury  may,  if  they  please,  vary  from  the  privy 
verdict;  so  that  a  privy  verdict  is  indeed  a  mere  nullity. 
3  Blackstone^  377.  And  it  is  held  that  a  sealed  verdict 
partakes  of  all  the  characteristics  of  a  privy  verdict,  and 
is  no  verdict  of  itself,  but  must  be  affirmed  by  the  jury 
in  open  court. 

The  verdict  in  this  case  is  clearly  2k  privy  verdict,  and 
of  no  force  and  validity  unless  affirmed  by  the  jury  in 
open  court.  The  judgment  of  the  district  court  is  there- 
fore reversed  and  a  new  trial  granted. 

Kevebsed  akd  kemakded. 

Mr.  Justice  Gantt,  concurred.  Mr.  Chief  Juctice 
Lake,  having  tried  the  cause  in  the  court  below,  did  not 

sit. 
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Alexander  Blake,  plaintiff  in  error,  v.  Samuel  A. 
Chambers,  executor  of  the  estate  of  Willis  Hill, 
deceased,  and  others,  defendants  in  error. 

1.  Ezeontor :  jurisdiction  of  district  court.  The  district  court  has 
jurisdiction  over  executors,  and  others  holding  a  fiduciary  relation,  and 
may  compel  the  proper  application  of  trust  funds  committed  to  their  care. 

2.    :  misapplication  of  trust  funds,    a  petition  alleged  that  an 


executor  had  fraudulently  invested  assets  of  the  estate  in  land,  taking 
the  title  thereto  in  his  own  name,  never  having  accounted  for  the  same 
in  his  final  report  to  the  probate  court;  held,  on  demurrer,  that  a  creditor 
of  the  deceased  had  an  equitable  lien  on  the  land,  tor  the  payment  of 
the  amount  due  him  from  the  estate. 

S.  Statute  of  LimitatioiiB  :  fraud.  In  actions  for  relief  on  the  ground 
of  fraud,  the  statute  of  limitations  does  not  begin  to  run  until  the  discov- 
ery of  the  fraud.     Gen,  Stat,,  625,  Sec.  12. 

Error  from  the  district  court  of  Nemaha  County. 

Petition  in  equity  to  subject  lots  numbered  nine,  ten, 
and  eleven,  of  the  north-west  quarter,  and  the  south-west 
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quarter  of  section  three,  town  four,  range  fifteen  east, 
and  the  north  east  quarter  of  section  three,  town  four 
north,  of  range  fifteen  east,  and  the  south-west  quarter 
of  the  south-east  quarter  of  section  thirty-four,  town 
five  north,  of  range  fifteen  east,  to  the  payment  of  a 
claim  held  by  Alexander  Blake  against  the  estate  of  Wil- 
lis Hill,  deceased,  of  which  Samuel  A.  Chambers  was 
executor. 

The  petition  of  plaintiff  alleged  that  in  1857,  Willis 
Hill  died  intestate,  and  willed  that  his  debts  be  first  paid 
out  of  his  property,  and  that  defendant,  Samuel  A.  Cham- 
bers be  sole  executor;  that  soon  after,  said  Chambers 
received  letters  testamentary,  and  accordingly  entered 
upon  the  discharge  of  his  trust;  that  in  1861,  the  claim 
of  Sarah  and  David  Crippen  against  said  estate,  was  duly 
allowed  against  the  estate  by  the  probate  court,  since 
which  time  it  had  been  duly  assigned  to  the  plaintiff; 
tliat  no  part  of  said  claim  had  been  paid;  that  said 
Chambers,  while  acting  as  such  executor,  invested  the 
personal  property  and  assets  of  said  estate  in  the  lands 
above  described,  and  paid  for  said  lands  wholly  with 
said  personal  property  and  assets,  and  took  the  legal 
title  thereof  in  his  own  name;  that  in  1867,  said  Cham- 
bers, as  executor,  rendered  a  final  account  to  the  probate 
court,  in  which  neither  the  said  assets  nor  the  lands  pur- 
chased therewith,  were  accounted  for,  and  the  probate 
court  took  neither  into  consideration  at  the  hearing;  that 
at  the  hearing  of  said  account,  the  probate  court  found  that 
all  debts  against  said  estate,  except  the  claim  of  plaintiff, 
and  small  claims  in  favor  of  defendants,  McPherson  and 
Chastain,  had  been  paid;  that  all  of  said  claims  were 
valid  and  subsisting  debts  against  the  estate,  but  there 
was  no  available  assets  in  the  hands  of  said  executor  with 
which  to  pay  said  claims  or  any  parts  thereof;  that  in  1869, 
an  administrator  de  bonis  non,  with  the  will  annexed, 
was  appointed;  that  said  administrator  never  received 
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any  assets  of  said  estate,  nor  ever  rendered  an  account, 
and  there  was  no  record  of  his  having  ever  been  cited  to 
do  so,  or  of  his  ever  having  been  discharged  as  such  admin- 
istrator; that  said  lands  were  of  more  than  suflBicient  value 
to  pay  all  claims  and  debts  against  the  estate;  that 
plaintiff  had  no  knowledge,  notice,  nor  information  of 
the  manner  in  which  said  lands  were  purchased  as  afore- 
said, nor  that  the  same  .were  purchased  with  said  assets, 
nor  the  conditions  of  the  title  thereto  until  January,  1874, 
nor  had  any  of  plaintiff*'s  assignors,  ever  at  any  time, 
such  knowledge  or  notice,  and  plaintiff  had  ascertained 
the  facts  relating  to  said  lands  and  the  purchase  thereof 
since  January  1,  1874. 

The  prayer  of  the  petition  was  that  it  be  adjudged  and 
decreed  that  the  defendant,  Samuel  A.  Chambers,  was  a 
mere  naked  trustee  of  the  title  to  said  lands,  without 
any  beneficiary  interest  therein,  and  that  the  same  be 
charged  with  the  payment  of  plaintiff's  claim,  etc. 

The  defendants  demurred  to  the  petition,  and  upon  the 
hearing  thereof  before  Mr.  Justice  Gantt,  the  demurrer 
was  sustained  and  cause  dismissed  at  costs  of  the  plain- 
tiff,  who  brought  the  same  here  upon  a  petition  in  error. 

J,  H.  Broody^  for  plaintiff  in  error. 

I.  The  court  had  jurisdiction.  The  subject  is  one  of 
trust  and  fraud — of  inherent,  original  jurisdiction  of 
courts  of  equity.  Tlie  probate  court  has  no  machinery 
to  grant  relief.  That  court  is  one  of  limited  jurisdiction, 
and  without  general  equity  powers,  cannot  touch  title  to 
lands,  and  consequently  cannot  afford  relief  in  cases  like 
this.  Shoemaker  v.  Brown,  10  Kan.^  383.  Waples  v. 
March,  19  Iowa,  382.  Harlin  v.  Stevenson,  30  Id.j 
376.  Thompson  v.  Brown,  4:  Johns.  Ch,,  633.  1  Story^s 
£q.  Juris.,  See.  542. 

II.  The  personal  property  which  went  into  the  land 
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was  charged  with  the  payment  of  plaintift's  claim,  which 
was  a  lien  thereon  to  be  first  paid.  The  personal  property 
is  the  primary  fund  to  satisfy  debts,  and  creditors  must 
exhaust  it  or  its  proceeds  before  they  can  disturb  lands 
descended  to  heirs.  Oeneral  Statutes^  310,  Sec.  176, 
and  315,  Sec.  201.  2  Redf.  on  Wills,  865,  868.  Ziv- 
ingstan  v.  Newark,  3  Johns.  Ch.,  312. 

III.  The  executor  was  a  mere  trustee  of  said  personal 
property,  and  plaintiff  was  cestui  que  trust.  Tiff,  on 
Trusts,  150,  483  and  718,  note  5.  Michoud  v.  Girad, 
4:  How.,  554. 

IV.  When  the  executor  put  the  trust  assets  into  lands, 
then  he  was  a  trustee  of  the  lands,  plaintiff  was  the  bene- 
ficiary, and  may  subject  the  lands  to  the  payment  of  his 
claim.  General  Statutes,  ^\^,Sec.  208-210.  Griswold 
V.  FrinTc,  22  Ohio  State,  79.  Baldwin  v.  Tuttle,  23 
Iowa,  67.     Cook  v.  TulUs,  18  Wallace,  322. 

A  more  unconscionable  proceeding  or  wrong,  which 
equity  delights  to  remedy,  cannot  be  easily  imagined  than 
the  case  which  plaintiff  charges  in  the  petition,  and  which 
defendants,  by  the  demurrer,  admit. 

Y.  The  statute  of  limitations  does  not  obtain  as 
between  trustee  and  cestui  que  trust.  Tiff,  on  Trusts, 
715-718.  Michoud  v.  Girad,  1  How.,  560,  Carrv. 
Bah,  7  Dana,  417.    Bird  v.  Graham,  1  Ired.  Eq.,  196. 

VI.  The  petition  charges  fraud,  which  plaintiff  did 
not  discover  till  January,  1874,  and  the  statute  of  limi- 
tations does  not  begin  to  run  until  the  discovery  of  the 
fraud.  Gen&ixxl  Statutes,  525,  Sec.,  12.  Oarr  v.  Hilton, 
1  Curtis,  C.  C,  230. 

W.  T.  Rogers,  for  defendants  in  error. 
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The  defendant,  by  demnrring  to  the  petition,  admits 
that  all  the  material  averments  therein  contained  are 
true.  Do  the  facts  thus  admitted  entitle  the  plaintiff  to 
the  relief  which  he  seeks? 

As  to  the  jurisdiction  of  the  district  court,  over  the 
subject  matter  of  the  action  there  is  no  doubt.  That 
court  18  one  of  general  jurisdiction,  and  its  powers  are 
ample,  in  all  cases  of  fraud  by  executors  or  others  hold- 
ing a  fiduciary  relation,  to  compel  the  proper  application 
of  trust  funds  committed  to  their  care. 

The  defendant,  by  his  demurrer,  admits  that  the  real 
estate  mentioned  in  the  petition  was  purchased  by  him 
while  occupying  the  responsible  and  confidential  office  of 
executor,  and  that  it  was  paid  for  entirely,  out  of  the  per- 
sonal assets  of  the  estate  of  his  testator,  and  the  title 
which  he  still  holds  taken  in  his  own  individual  name. 
This,  certainly,  was  a  most  glaring  fraud  on  his  part,  and 
one  of  which  a  creditor  of  the  deceased,  whose  claim 
remained  unsatisfied,  and  which  ought  to  have  been  paid 
out  of  such  assets,  has  the  right  to  complain.  Michoud 
V.  Girad^  4  How,^  554. 

Our  statute  provides,  and  in  this  case  it  was  evidently 
intended  by  the  testator,  that  his  personal  property  should 
be  first  applied  in  payment  of  his  debts,  and  other  law- 
ful claims  against  his  estate,  before  resorting  to  his  real 
property  for  that  purj>ose. 

In  equity,  the  assets  which  thus  pass  into  the  hands  of 
an  executor  are  ti'eated  as  a  trust  fund,  and  held  by  him 
for  the  benefit  of  all  persons  interested  therein,  according 
to  their  relative  priorities,  privileges  and  equities.  1 
Story^s  Equity  Jurisprudejice^  Sec,  579.  And  whenever 
it  is  made  to  appear,  that  there  has  been  a  misapplication  of 
any  portion  of  such  trust  fund,  and  it  can  be  clearly  traced 
into  the  hands  of  any  person  affected  with  notice  of  such 
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misapplication,  the  trust  will  lie  held  at  once  to  attach  in 
favor  of  the  person  who  has  been  wronged.   7rf.,  Sec.  581. 

In  this  case  we  experience  no  difficulty  in  tracing  the 
assets,  nor  in  regard  to  the  notice  of  their  misapplication, 
for  the  executor  admits  that  he  paid  for  this  land  wholly 
out  of  the  estate  of  his  testator,  and  that  he  is  the  holder 
of  the  legal  title,  thereby  fraudulently  acquired. 

I  am  of  the  opinion,  therefore,  that  the  plaintiff  has  an 
equitable  lien  upon  this  land  for  the  payment  of  the 
money  due  to  him  from  said  estate. 

As  to  the  statute  of  limitations,  on  which  some  reliance 
seems  to  have  been  placed,  it  is  well  settled  in  courts  of 
equity,  in  cases  like  the  one  under  consideration,  that 
the  statute  will  not  commence  to  run  until  the  discovery 
of  the  fraud.  And  in  this  state  such  is  the  statutory 
rule.  General  Statutes^  525,  Sec,  12.  In  this  case  it  is 
expressly  alleged  that  this  fraudulent  misapplication  of 
the  assets  of  the  estate  was  not  discovered  until  after  the 
first  day  of  January,  1874,  so  that,  in  any  event,  the 
statute  did  not  begin  to  run  until  after  that  time,  which 
was  but  a  few  days  prior  to  commencing  the  action. 

The  judgment  must  be  reversed,  and  the  case  remanded 
to  the  district  court,  to  be  proceeded  with  in  accordance 
with  the  views  herein  expressed. 

KevERSED  and  RRBiANDED. 

Mr.  Justice  Maxwell  concurred. 
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Aabon  W.  Kellogg,  plaintiff  in  error,  v.  Hunting- 
ton, Sharp  &  Co.,  defendants  in  error. 

Praotioe :  error  :  bill  of  exceptions.  Exceptions  to  the  opinion  of  the 
probate  judge  upon  questions  of  law  arising  during  the  trial,  cannot  be 
reviewed  upon  petition  in  error,  unless  the  cause  is  tried  by  a  jury. 
Taylor  v.  TUden,  3  Neb,,  339.  cited  and  followed. 

Error  to  the  district  court  of  Lancaster  County. 

Seth  Robinson,  (with  whom  was  Mason  <&  Wheedon) 
for  plaintiff  in  error. 

Groff  db  Ames,  for  defendants  in  error. 

Gantt,  J. 

This  action  was  commenced  in  the  probate  court  of 
Lancaster  county.  On  the  trial  of  the  cause  no  jury  was 
demanded,  and  it  was  therefore  tried  before  the  probate 
judge.  The  case  was  taken  on  error  to  the  district  court, 
and  is  now  brought  on  error  here.  The  only  matter 
complained  of  as  error  occurring  at  the  trial  of  the  cause 
in  the  probate  court  is  contained  in  what  purports  to 
be  a  bill  of  exceptions,  signed  by  the  probate  judge. 
Can  a  bill  of  exceptions  be  taken  to  the  rulings  of  a 
probate  judge,  upon  questions  of  law  arising  during  the 
progress  of  a  trial  before  him  without  a  jury? 

In  Taylor  v.  Tilden  <&  McFarUnd,  3  N^l,,  339,  this 
question  was  fully  considered,  and  it  was  held  that  "the 
statute  does  not  give  the  right  of  a  bill  of  exceptions  to 
the  ruling  of  the  probate  judge  or  justice  of  the  peace, 
upon  questions  of  la;w  arising  during  the  trial  before 
them,  in  cases  not  tried  by  a  jury,  and  hence  such  bill  of 
exceptions  cannot  be  considered  in  an  appellate  court, 
because  it  is  an  act  without  authority  of  law,  and  a  nnl- 
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lity."  It  is  not  necessary  again  to  discuss  this  ques- 
tion; and  as  no  error  appears  on  the  record  of  the  pro- 
bate judge,  and  none  such  is  assigned  here,  the  judg- 
ment of  the  district  court  must  be  affirmed. 

Judgment  affirmed. 

Mb.  Justice  Maxwell,  concurred. 


John  Deroin,  appellant,  v.  Hknry  S.  Jennings,  A.  J. 
RiTTER,  Daniel  Xeff,  and  others,  appellees. 

1.  Bvideaoe :  proving  deed  a  mortgage.  Evidence  that  a  deed  absolute 
in  its  terms  was  intended  to  be  a  mortgage,  must  be  clear,  consistent  and 
satisfactory. 

2.  Pleading:  petition  :  parties.  In  a  petition  to  redeem  lands  sold  under 
a  mortgage,  it  must  appear  affirmatively  that  the  party  claiming  the 
equity  of  redemption  was  not  made  a  defendant  in  the  action  foreclosing 
such  mortgage. 

Appeal  from  Richardson  county. 

On  the  13th  day  of  September,  A.  D.,  1866,  one 
Joseph  Deroin  being  seized  in  fee  of  certain  tracts  of 
land  in  Bichardson  county,  conveyed  the  same  to  Henry 
S.  Jennings,  by  a  deed  of  warranty.  Jennings  afterwards 
conveyed  portions  of  said  land  to  the  different  defendants, 
and  one  tract  thereof  by  mortgage  to  O.  P.  Mason,  who 
sold  and  assigned  thesame  to  defendant  Ritter.  This  mort- 
gage was  foreclosed  in  the  district  court,  and  at  a  sale  of  the 
premises  in  March,  1869,  Ritter  became  the  purchaser. 
Joseph  Deroin  died  in  1867,  and  in  March,  1869,  John, 
his  father,  and  heir  at  law,  filed  his  petition  to  redeem 
said  lands,  setting  forth  the  facts  above  stated,  alleging 
that  the  conveyance  to  Jennings  was  intended  as  a  mort- 
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gage  security  for  services  rendered  by  said  Jennings  as 
an  attorney  in  defending  Joseph  Deroin  upon  a  charge 
of  murder,  and  praying  for  a  reconveyance.  The  defen- 
dants, except  Jennings,  King,  and  Rosetta  Deroin,  filed 
separate  answers  denying  the  allegations  of  the  petition. 
The  tracts  deeded  to  King  and  Rosetta  Deroin,  wife  of 
John,  as  well  as  that  deeded  to  Ankron  were  embraced 
in  the  tract  covered  by  the  Mason  mortgage.  Some  of 
the  defendants  alleged  that  they  bargained  with  Joseph 
for  the  purchase  of  their  tracts,  paying  him  therefor, 
deeds  being  made  by  Jennings,  with  his  knowledge  and 
consent.  Others  of  the  defendants  alleged  that  they 
were  innocent  purchasers  without  notice.  The  evidence 
tended  to  prove  the  case  made  by  all  of  these  defendants, 
and  there  was  also  testimony  that  the  mortgage  to  Mason 
was  executed  with  Joseph  Deroin's  knowledge  and  con- 
sent for  similar  services  as  an  attorney,  and  that  the 
mortgage  was  bona  fide  sold  and  assigned  to  Ritter, 
without  notice  of  any  equities  claimed  by  John  Deroin. 
The  court  rendered  a  decree  dismissing  the  petition  and 
John  Deroin  thereupon  appealed  to  this  court. 

Oeorge  JP.  Uhl^  for  Appellant,  set  forth  the* general 
doctrine,  that  a  deed,  though  absolute  on  its  face,  will 
in  equity,  be  considered  a  mortgage,  if  such  was  the 
intention  of  the  parties  at  the  time  of  its  execution. 

Wilson  V,  Richtirds,  1  Neb.^  342.  Villa  v.  HodrigueSy 
12  Wall.,  323.     Mtirray  v.  Walker,  31  li'ew  York,  399. 

Wilson  V.  Patrick,  34  Iowa,  362.  Referring  to  the 
evidence,  Mr.  Uhl  claimed  that  all  of  the  defendants  had 
full  and  ample  notice  of  the  character  and  nature  of  the 
deed  made  by  Joseph  Deroin  to  Jennings,  that  it  was  a 
mere  mortgage  to  secure  the  latter  a  reasonable  attorney's 
fee,  and  that  upon  payment  of  such  fee,  Jennings  or  his 
assigns  were  bound  to  reconvey. 
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E.  W.  Thomas  and  J.  H,  Broady^  for  Appellees 
Ritter,  Neff,  and  Ankron,  admitting  the  general  doctrine 
stated  by  appellant's  counsel,  contended  that  the  evidence 
in  such  cases  mast  be  clear  and  positive,  and  the  parties 
to  the  instrument  must  have  treated  it  throaghoat  as  a 
mortgage  and  not  as  an  absolute  conveyance,  and  that 
from  the  evidence  in  this  case,  the  Deroins  were  estop- 
ped from  saying  that  the  deed  to  Jennings  was  only  a 
mortgage. 

Schoenheit  dk  Towle,  argued  the  cause  for  Appellees 
Freel  and  Pruner,  but  filed  no  brief. 

Maxwell,  J. 

It  is  a  well  settled  rule  that  a  deed,  though  absolute  on 
its  face,  may  be  shown  by  parol  to  be  a  mortgage,  yet  a 
court  of  equity  will  not  declare  such  a  deed  a  mortgage, 
unless  the  proof  is  clear,  consistent,  and  satisfactory, 
that  the  object  of  the  transaction  was  to  create  a  security 
for  the  payment  of  money. 

In  this  case  Joseph  Deroin  conveyed  to  Jennings  by 
a  deed  absolute  in  its  terms,  and  Jennings,  at  Deroin's 
request,  conveyed  forty  acres  of  the  tract  to  Neff  and 
Bitter.  Jennings  sold  portions  of  the  tract  to  Ankron, 
Pruner,  and  Freel,  all  of  whom  have  answered,  denying 
notice  and  claiming  that  they  are  innocent  purchasers 
for  a  valuable  consideration,  and  we  think  the  proof 
fully  sustains  that  view  of  the  case.  The  judgment  of 
the  district  court  as  to  those  defendants  is  therefore 
affirmed. 

It  is  apparent  that  the  deed  made  by  Joseph  Deroin 
to  H.  S.  Jennings,  although  absolute  in  form,  was 
intended  as  a  mortgage  to  secure  the  payment  of  a  rea- 
sonable attorney's  fee  for  defending  Deroin  on  the  charge 
of  murder,  and  that  the  legal  title  being  in  Jennings, 
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he,  withDeroin's  knowledge  and  consent  executed  a  mort- 
gage of  a  portion  of  the  tract  of  land  in  dispute,  to 
Mason  to  secure  the  payment  of  five  hundred  dollars. 
Mason  testifies  that  he  knew  of  the  character  of  the 
transaction  between  Deroin  and  Jennings  at  the  time  he 
took  the  mortgage.  The  mortgage  was  sold  to  Ritter, 
who  had  no  knowledge  of  the  character  of  the  transaction 
at  the  time  of  the  purchase,  but  had  full  knowledge  at 
the  time  he  purchased  under  the  decree  of  foreclosure. 
The  principle  is  well  established,  that  if  a  person  who 
has  notice,  sells  to  another  who  has  no  notice  and  is  a 
honafide  purchaser  for  a  valuable  consideration,  he  may 
protect  his  title,  although  it  was  affected  with  the  equity 
arising  from  notice  in  the  person  from  whom  he  derived 
it.  Story^s  Equity^  Sec,^  409.  But  we  do  not  deem  the 
question  of  notice  material  in  this  case.  The  petition 
does  not  allege  that  John  Deroin  was  not  made  a  party 
defendant  in  the  suit  to  foreclose  the  mortgage,  nor  is 
there  any  proof  tending  to  show  that  fact.  We  may 
perhaps  infer  that  he  was  not  a  party,  but  that  is  not 
enouorh.  This  is  an  action  brought  to  redeem  the  lands 
sold  under  the  mortgage,  and  it  must  appear  affirmatively 
that  the  plaintiff  was  not  made  a  party  defendant  and 
is  not  bound  by  the  decree.  The  law  presumes  that  the 
proper  parties  were  before  the  court,  and  the  petition 
must  negative  that  presumption.  A  reviewing  court 
never  presumes  that  an  inferior  tribunal  has  erred.  The 
presumption  is  that  it  has  not.  Until  the  contrary  is 
shown  by  record,  every  court  is  presumed  to  have  acted 
and  decided  correctly.  Wagner  v,  Dickey ^  17  Ohio^  443. 
Therefore,  the  case  made  by  the  plaintiff*  entirely  fails  to 
show  his  riffht  to  redeem  the  land  sold  under  the  decree 
of  foreclosure,  and  the  judgment  of  the  district  court  in 
that  regard  is  affirmed. 

H.  S.  Jennings,  C.  C.  King,  and  Rosetta  Deroin  failed 
to  answer  the  petition,  and  thereby  admit  the  truth  of 
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facts  stated  therein,  so  far  as  they  may  affect  themselves. 
The  court  therefore  erred  in  dismissing  the  case  as  to 
them,  and  the  case  is  reversed,  so  far  as  it  affects  these 
parties  in  default,  and  remanded  for  further  proceedings. 

Judgment  acoobdikgly. 

Chief  Justioe  Lakk^  concurred.    Mb.  Justice  Gantt, 
having  tried  the  cause  in  the  court  below,  did  not  sit. 


The  Citt  of  Bbownvillb,  plaintiff  in  ebbob,  v.  Min- 
nie G.  Cook,  defendant  in  ebbob. 

1.  CitieB  of  the  Second  Claas.  An  ordinance  passed  by  a  city  of  the 
second  class,  punishing  persons  who  vnllfully,  maliciously,  or  mischiev- 
ously meddle  with,  or  trespass  upon,  the  personal  or  real  property  of 
others,  is  not  repugnant  to  the  constitution  or  laws  of  the  state. 

2.     :  PROCESS  AND  PROCEEDINGS  IN  POLICE  COURTS.     A  prosCCU- 

tlon  for  the  violation  of  a  city  ordinance  should  run  in  the  name  of  "  Th£ 
PeopU  of  the  State  of  Nebraska"  and  not  in  the  name  of  the  city. 

This  case  came  up  from  K'emaha  county.  It  origi- 
nated in  the  police  court  of  the  city  of  Brownville,  and 
was  a  complaint,  under  an  ordinance  of  that  cit}*^,  against 
Minnie  G.  Cook  for  maliciously  breaking,  with  a  cudgel, 
five  beer  glasses  of  one  John  Wagner,  in  his  place  of 
business  in  said  city.  The  proceedings  were  had  on  the 
5th  day  of  April,  A.  D.  1873.  The  defendant  plead 
guilty,  and  was  fined  three  dollars  and  costs.  A  petition 
in  error  was  filed  in  the  district  court  upon  which  the 
judgment  of  the  police  court  was  reversed  and  set  aside. 
The  city  then  brought  the  cause  here  by  petition  in 
error. 
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T.  L,  Shick  and  J.  II .  Broady^  for  plain  lift'  in  error. 

The  ordinance  is  within  the  legitimate  scope  of 
the  police  power  of  the  city.  GenL  Stat,^  147,  aabd,  33. 
And  also  within  the  scope  of  the  general  welfare  clause, 
being  "  expedient  for  the  good  government  of  the  city, 
the  preservation  of  peace,  good  order,"  etc.  Oenl,  Stat., 
122,  Sec.  30.  It  is  not  inconsistent  with  the  constitu- 
tion or  any  law  of  the  state.  Nor  can  the  ordinance  be 
considered  unreasonable  and  oppressive.  These  ques- 
tions of  unreasonableness  and  oppressiveness  may,  to 
some  extent,  be  legislative,  and  so  far  as  legislative,  the 
decision  of  the  city  council  is  conclusive  and  absolute. 
Dillon  Mun.  Corp.,  Sec.  58,  245.  Sower  v.  The  City  of 
Philadelphia,  35  Penn.  Stat.,  231.  Taylor  v.  The  City 
of  Carondolet,  22  Missouri,  105. 

E.  TT.  Thomas,  for  defendant  in  error. 

I.  The  by-law  was  unreasonable  and  unnecessary.  In 
this  country,  the  courts  have  often  affirmed  the  general 
incidental  power  of  corporations,  but  have  always  de- 
clared that  ordinances  must  be  reasonable,  consonant 
with  the  general  powers  and  purposes  of  the  corpora- 
tion, and  not  inconsistent  with  the  laws  or  policy  of  the 
state.  Dillon  Mun.  Corp.  Sec.  253-261.  Comtfiission- 
ers  V,  Gas  Co.,  12  Penn.  Stat.,  318.  Stuyvesant  v. 
Mayor,  etc.,  of  New  York,  7  Cow.,  588;  Mayor  v. 
Thome,  7  Paige  Ch.,  261.  Barling  v.  West,  29  Wis., 
307. 

II.  The  city  of  Brownville  derives  its  power  from 
the  act  to  incorporate  cities  of  the  second  class,  and  that 
confers  no  authority  to  pass  such  a  by-law  as  the  pres- 
ent. An  ordinance,  which  transcends  the  power  vested 
in  the  body  which  passed  it,  is  void.     Commonwealth  v. 
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Robinson^  5  Cuah,^  438.   Rouiid%  v.  Munford,  2  Rhode 
Islaridy  154. 

Lakb,  Ch.  J. 

Tbere  are  but  two  questions  in  this  case  that  need  be 
considered.  Of  these,  however,  only  the  one  which  I 
shall  first  notice  was  discussed  at  the  bar.  This  relates 
to  the  power  of  the  city  of  Brownville,  to  pass  the  ordi- 
nance, under  which  the  defendant  was  convicted  and 
sentenced  by  the  police  judge. 

The  ordinance  provides,  "  that  any  person  who  shall 
willfully,  maliciously  or  mischievously  meddle  with,  or 
trespass  upon,  the  personal  or  real  property  of  another, 
within  the  corporate  limits  of  said  city,  shall  be  liable 
to  a  fine  of  not  more  than  twenty-five  dollars  and  costs, 
and  in  default  of  payment,  shall  stand  committed  to  the 
city  prison,  until  the  same  shall  be  paid." 

Is  there  any  want  of  authority  on  the  part  of  the  city 
of  Brownville  to  pass  this  ordinance?  By  section  thirty 
of  the  "  act  to  incorporate  cites  of  the  second  class,  and 
to  define  their  powers,"  it  is  provided,  that  ''  the  mayor 
and  council  shall  have  the  power  to  enact,  ordain,  alter, 
modify,  or  repeal,  any  and  all  ordinances,  not  repugnant 
to  the  constitution  and  laws  of  this  state,  and  such  as 
shall  be  deemed  expedient  for  the  good  government  of 
the  city,  the  preservation  of  the  peace,  and  good  order, 
the  suppression  of  vice  and  immorality,"  etc.,  "and  such 
other  ordinances,  rules  and  regulations,  as  may  be  neces- 
sary to  carry  such  power  into  effect."  General  Statutes, 
142. 

There  can  be  no  doubt  that  the  power  here  given  is 
ample  to  authorize  the  ordinance  in  question,  for  it  is  in 
no  sense  repugnant  to  the  constitution  or  laws  of  the 
state,  and,  if  strictly  enforced,  would  certainly  tend  to 
the  peace  and  good  order  of  the  inhabitants  of  the  city, 
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which  are  among  the  chief  objects  that  the  legislature 
had  in  view  in  the  establishment  of  municipal  govern- 
ments. 

Acts  of  the  character  charged  against  the  defendant, 
ought  certainly  to  be  prohibited,  and  punished,  and 
especially  in  cities  and  villages  is  a  i^egulation  of  this 
kind  highly  proper,  as  a  protection  to  the  owners  of 
property  against  the  wanton  injury  or  destruction  thereof. 
The  owner,  to  be  sure,  has  his  right  of  action  against 
the  trespasser,  but,  .in  a  majority  of  cases,  probably  this 
would  furnish  no  adequate  protection,  especially  against 
injuries  perpetrated  by  worthless  and  irresponsible  per- 
sons. 

Not  only,  therefore,  does  the  act  under  which  the  city 
was  incorporated  authorize  the  passage  of  this  ordinance, 
but  it  is  also  clearly  within  the  established  rule  applica- 
ble to  ordinances  and  by-laws  of  municipalities,  that 
they  must  be  reasonable,  and  in  harmony  with  the 
established  principles  of  the  common  law. 

It  was  urged  upon  our  attention,  with  considerable 
earnestness,  that,  inasmuch  as  at  the  time  this  offense 
was  committed,  there  was  a  general  statute  in  force  on 
the  subject  of  malicious  mischief,  this  should  be  taken 
as  embodying  the  entire  legislative  will  on  this  subject, 
and  therefore  that  it  would  be  reasonable  to  presume, 
not  only  that  no  further  regulation  was  contemplated, 
but  that  it  would  be  altogether  unnecessary  and  unrea- 
sonable. But  I  think  no  such  presumption  exists. 
Surely,  if  the  general  police  laws  of  the  state  were  con- 
sidered ample  by  the  legislature,  for  the  good  and  efficient 
government  of  the  people  in  every  portion  of  the  state, 
it  would  hardly  have  been  worth  while  to  establish  any 
local  municipal  governments  whatever.  1  think  the 
reasonable  presumption  is  rather  the  reverse  of  this,  and 
that  the  people  of  cities  and  villages,  for  various  reasons 
at  once  apparent  to  any  one,  require  much  more  stringent 
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regulations  for  their  government,  than  do  those  of  the 
more  sparsely  settled  districts  of  the  state.  In  a  city, 
property  of  every  description  is  much  more  liable  to  the 
depredations,  and  individuals  are  far  more  frequently 
subjected  to  petty  annoyances,  at  the  hands  of  the  evil 
disposed,  than  in  the  country,  and  it  is  the  business  of 
these  local  governments  to  provide  all  reasonable  pro- 
tection against  them. 

It  will  be  observed,  however,  that  the  general  statute 
in  force  at  the  time  was  not  broad  enough  to  cover  this 
particular  offense.  It  specified  the  property  it  was 
designed  to  protect,  but  that  which  the  defendant  des- 
troyed was  not  mentioned.  Revised  /Statutes,  1866,  628. 
On  the  other  hand,  this  ordinance  is  general  in  its  terms, 
embracing  property  of  every  description,  both  real  and 
personal. 

But,  even  as  to  property  falling  within  the  purview 
both  of  the  statute  and  the  ordinance,  the  former  does 
not  supercede  the  latter,  for  it  is  a  principle  of  very  gen- 
eral application,  that  the  same  act  may  constitute  an 
dffense  both  against  the  state,  and  the  municipal  govern- 
ment, and  that  both  may  punish  it  without  infringing 
any  constitutional  right. 

For  these  reasons,  I  conclude  that  this  is  a  valid  ordin- 
ance, for  the  violation  of  wliich  the  defendant  was  liable 
to  the  punishment  which  it  imposes. 

But  another  question  is  presented  in  the  record  for  our 
consideration.  This  prosecution  was  commenced  and 
conducted  in  the  name  of  the  municipality,  and  if  it 
should  be  determined  that  this  course  was  unauthorized, 
then  it  follows  that  the  proceedings  before  the  police 
judge  cannot  be  sustained,  and  the  judgment  of  the  dis- 
trict court  should  be  affirmed.'  I  think  it  is  clear,  on 
principle,  that  a  prosecution  under  this  ordinance, 
whereby  a  fine  and  imprisonment  may  be  imposed,  is  a 
public  proceeding,  and  being  such,  it  can  only  be  con- 
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ducted  in  the  name  of  "The  People  of  The  State  of 
Nebraska  "  The  fact  that  the  ordinance  is  limited  in 
its  operation  to  the  city  of  Brownville  can  make  no  sort 
of  difference.  The  primary  authority,  that  which  gave 
to  it  vitality  and  force,  came  from  the  people,  and  found 
expression  in  the  act  of  the  legislature,  under  which  the 
city  was  organized.  Without  this  authority,  it  would 
have  been  a  mere  nullity. 

The  organization  of  separate  governments  for  cities 
and  villages,  distinct  from  that  of  the  state  at  large,  is 
one  of  the  means  resorted  to,  and  in  fact  enjoined  upon 
the  legislature  by  the  constitution,  for  the  promotion  of 
the  general  welfare,  not  of  the  particular  district  embraced 
within  the  corporate  limits  alone,  but  of  the  entire  state. 
Good  government  in  every  portion  of  the  commonwealth 
is  of  the  highest  concern  to  every  citizen  thereof,  and  in 
which  he  must  at  all  times  feel  a  lively  interest.  Besides, 
these  local  governments  are  in  no  sense  independent  of 
state  authority,  but  in  all  things  are  strictly  subject  to 
the  control  of  the  legislature. 

Section  ten,  article  four,  of  our  state  constitution,  pro- 
vides that  "all  process,  writs,  and  other  proceedings, 
shall  run  in  the  name  of  The  People  of  the  State  of 
NebrdskaP'^  This,  evidently,  has  particular  reference 
to  all  those  means  by  which  the  supreme  power  in  the 
state  is  asserted,  over  either  persons,  or  their  property,  in 
whatever  mode,  or  by  whatever  instrumentality  it  may 
be  done.  And  the  fact  that  this  power  is  asserted,  must 
be  declared  upon  the  face  of  the  process  or  proceeding. 
Nor  does  it  make  any  difference,  as  it  seems  to  me, 
whether  such  process  be  issued,  or  proceeding  be  taken, 
by  the  highest  or  the  lowest  of  the  judicial  tribunals 
created,  or  authorized  by  the  constitution;  it  must  be 
done  in  the  name  of  "  The  People." 

*  The  constitution  taking  effect  Nov.  1,  1875,  provides  that  process  shall 
run,  and  prosecutions  be  carried  on,  in  the  name  of  "  The  State  of  Nebraska." 
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Section  one  of  the  same  article  of  the  constitution 
declares  tliat  "the  judicial  power  of  the  state  shall  be 
vested  in  the  supreme  court,  district  courts,  probate 
courts,  justices  of  the  peace,  and  such  inferior  courts  as 
the  legislature  may  from  time  to  time  establish^  The 
last  clause  of  this  section  no  doubt  includes  police  courts 
established  by  the  legislature  for  the  enforcement  of  city 
ordinances;  and  these  within  their  limited  jurisdiction, 
call  into  action  and  assert 'the  power  and  dignity  of  the 
state,  just  as  clearly  and  authoritatively,  as  can  be  done 
by  the  highest  court  created  by  the  constitution,  when 
acting  within  its  jurisdiction.  This  'being  so,  it  follows 
as  a  necessary  sequence,  that  this  proceeding  should 
have  run  in  the  name  of  "  The  People  of  The  State  of 
Nebraska,"  and  not  in  that  of  "  The  City  of  BrownviUe." 
And  I  think  this  must  have  been  the  legislative  construc- 
tion of  this  article  of  the  constitution,  for  they  have 
nowhere  attempted  to  authorize  actions  in  their  nature 
criminal,  or  quasi  criminal,  to  be  brought  in  the  name 
of  the  municipality,  but,  on  the  contrary,  we  find  it  pro- 
vided in  section  forty-iive  of  the  act  to  incorporate  cities 
of  the  second  class,  that  "  in  all  cases  not  herein  specially 
provided  for,  the  process  and  proceedings  before  the  police 
judge,  shall  be  governed  by  the  laws  regulating  proceed- 
ings in  justices  court,  in  civil  and  criminal  cases  respec- 
tively." This  would  seem  to  strengthen  the  conclusion 
to  which  I  have  arrived  on  this  question,  for  in  all  crimi- 
nal, or  quasi  criminal  proceedings,  before  justices  of  the 
peace,  they  are,  without  exception,  to  be  conducted  in 
the  name  of  "  The  People  of  The  State  of  Nebraska?^ 

For  the  sole  reason,  therefore,  that  this  prosecution  can- 
not be  maintained  in  the  name  of  "The  City  of  Brown- 
viUe,"   the   judgment   of  the   district  court  must  bo 

affirmed. 

Judgment  affibhed. 

Maxwell,  J.,  concurred.     Gantt,  J.,  did  not  sit. 
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William  S.  Horn,  plaintiff  in  erbob,  v.  William  W. 

Queen,  defendant  in  error. 


1. 


Hew  Trial :  jurisdiction  of  courts  of  equity.  Where  it  would 
be  proper  for  a  court  of  law  to  grant  a  new  trial,  if  the  application  had 
been  made  while  that  court  had  the  power,  it  is  equally  proper  for  a 
court  of  equity  to  do  so,  if  the  application  be  made  when  the  court  of 
law  has  no  means  of  granting  such  trial ;  but  it  will  only  interfere  in  case 
of  newly  discovered  evidence,  surprise  or  fraud,  or  where  a  party  is 
deprived  of  the  means  of  defense  by  circumstances  beyond  his  control. 


2. 


— :  H.  commenced  an  action  in  the  district  court,  to  enjoin  the  col- 
lection of  a  judgment* obtained  against  him  before  a  justice  of  the  peace, 
and  praying  for  a  new  trial  of  the  cause,  alleging  that  he  was  called  away 
on  account  of  the  dangerous  illness  of  his  son,  during  which  time  service 
of  summons  was  made  by  leaving  a  copy  at  his  residence,  that  he 
returned  home  on  (he  day  of  the  trial,  but  was  too  sick  to  attend  thereto 
on  that  day  and  for  twenty  days  thereafter,  when  it  was  too  late  for  the 
court  in  which  judgment  was  rendered  to  grant  any  relief,  and  that  he 
had  a  good  defense  to  the  action,  which  was  fully  set  forth.  Held^ovL 
demurrer,  that  a  new  trial  should  be  granted. 

Error  to  the  district  court  for  Lancaster  county. 

William  S.  Horn  brought  suit  against  William  W. 
Queen  alleging  in  his  petition  that  one  A.  C.  Combs  had 
purchased  a  tract  of  land  in  Lancaster  county,  by  pre- 
emption certificate,  of  the  Burlington  and  Missouri  River 
Eailroad  Company,  which  Combs  afterwards  sold  and 
transferred  to  Horn;  that  thereupon,  under  the  contract 
of  purchase,  he  entered  into  the  possession  and  enjoy- 
ment of  said  premises,  a  considerable  portion  of  which 
he  broke  up  and  prepared  for  cultivation;  that  afterwards 
one  Charles  L.  Gumaer  entered  the  said  tract  of  land  at 
the  local  land  office,  under  the  provisions  of  the  United 
States  homestead  act,  although  said  tract  of  land  was 
covered  by  the  grant  of  lands  made  by  Congress  to  the 
Burlington  and  Missouri  Kiver  Eailroad  Company,  and 
within  the  time  prescribed  by  law  erected  a  house  thereon 
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and  has  continued  to  reside  on  said  premises;  that  after- 
wards the  defendant,  William  W.  Queen,  made  applica- 
tion at  the  local  land  oflSce  to  enter  the  same  tract  of 
land,  which  application  was  allowed,  but  that  said  defend- 
ant Queen  never  resided  on  the  land,  either  before  or 
since  his  alleged  homestead  entry;  that  the  action  of  the 
land  oflScers  in  allowing  said  homestead  entries  was 
wholly  erroneous  and  wrongful  and  without  any  author- 
ity of  law;  that  said  defendant,  after  procuring  his  pre- 
tended homestead  entry,  entered  upon  the  land  plowed 
and  broken  up  by  the  plaintiff,  and  of  his  own  wrong, 
sowed  the  same  with  oats,  and  that  when  said  oats  had 
ripened  the  defendant  again  wrongfully  and  unlawfully 
entered  upon  the  land  and  cut  and  harvested  said  oats, 
the  defendant  well  knowing  that  the  plaintiff  had  broken 
and  plowed  the  land  under  claim  of  title  thereto  from 
the  railroad  company;  that  plaintiff  entered  upon  the 
land  and  took  awav  the  oats  thereon  for  his  own  use, 
amounting  to  two  hundred  and  twenty-one  bushels,  and 
not  exceeding  in  value  twenty-live  dollars;  that  after- 
wards the  defendant  Queen  commenced  an  action  against 
the  plaintiff  to  recover  the  sum  of  one  hundred  and  fifty 
dollars,  for  alleged  trespass  in  entering  upon  said  land 
and  taking  away  the  oats,  before  A.  L.  Palmer,  Probate 
Judge,  in  which  plaintiff  entered  an  appearance  and  the 
same  was  by  said  judge  afterwards  certified  to  the  district 
court  on  the  ground  that  the  question  of  title  was  raised 
in  the  action;  that  aft^erwards  the  defendant  commenced 
another  action  before  C.  J.  Greene,  justice  of  the  peace, 
for  the  same  alleged  trespass  in  entering  upon  the  land 
and  carrying  off  the  oats  raised  thereon  by  Queen,  the 
summons  in  which  action  beino^  made  returnable  on  the 
25th  day  of  January,  1873,  at  10  o'clock,  A.  M. ;  that 
said  summons  was  served  by  leaving  a  copy  therigof  at 
the  residence  of  the  plaintiff;  that  at  the  time  of  the 
service  of  the  summons  the  plaintiff  was  absent  in  Nemeha 
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county  at  the  bedside  of  a  sick  son ;  that  on  the  day  the 
summons  was  returnable  the  plaintiff  returned  home, 
being  carried  there,  himself  very  sick,  and  was  wholly 
unable  to  attend  to  anv  kind  of  business  for  more  than 
twenty  days;  that  his  daughter  delivered  the  summons 
to  him  but  he  was  too  ill  in  body  at  that  time  to  give  the 
matter  attention ;  that  he  learned  the  case  was  adjourned  on 
account  of  his  absence,  but  that  in  fact  this  was  not  true, 
for  judgment  had  been  rendered  against  him  for  the  sum 
of  one  hundred  dollars  and  costs,  upon  which  execution 
issued.  The  plaintiff  prayed  for  a  new  trial  and  the 
allowance  of  a  temporary  injunction.  To  this  petition 
the  defendant  demurred,  and  upon  argument  thereof, 
judgment  being  rendered  sustaining  the  demurrer  and 
dismissing  the  petition,  Horn  brought  the  cause  here  by 
petition  in  error. 

Seth  Hobinson,  for  plaintiff  in  error. 

The  rule  is,  and  it  has  not  been  changed  by  the  code, 
that  where  it  would  be  proper  for  a  court  of  law  to  grant 
a  new  trial,  if  the  application  were  made  while  that  court 
had  power  to  do  so,  it  is  equally  proper  for  a  court  of 
equity,  if  the  application  be  made  on  grounds  arising 
after  it  is  too  late  for  the  court  of  law  to  administer 
relief.  Uoskins  v,  Uattenback,  14  lowa^  314.  Collyer 
V,  LangforPs  AdrrCr^  1  A.  K,  Marshall^  174.  Deputy 
V.  Tobias,  1  Blackf,,  311. 

Tuttle  <&  Harwood,  for  defendant  in  error. 

I.  The  remedy  given  by  statute  is  exclusive.  GenL 
Stat.y  685.  Courts  will  not  relieve.  Sedgwick  on  Stat, 
and  Const.  LaWy  322. 

II.  The  justice  had  jurisdiction  of  the  case;  the 
judgment  was  legally  obtained,  and  is  not  exorbitant; 
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courts  of  equity  will  not  relieve.     3  Orah.  &  Wat.^  New 
TriaU,  1356. 

# 

III.  A  court  of  equity  will  not  grant  a  new  trial 
where  the  object  is  simply  to  reduce  the  damages.  The 
case  at  bar  amounts  to  that.  Smith  v.  Lowry^  1  Johns. 
Ch.,  320. 

lY.  A  court  of  equity  will  not  set  aside  a  judgment 
legally  obtained,  and  grant  a  new  trial,  when  the  petition 
does  not  show  that  the  result  would  be  changed  if  a  new 
trial  is  had.     Tdggart  v.  Wood^  20  lowa^  36. 

Maxwell,  J. 

It  has  been  held  that  a  new  trial  would  be  granted, 
upon  a  motion  for  a  postponement  on  the  ground  of  the 
absence  of  a  witness,  when  one  of  the  defendants,  at  the 
time  the  case  was  called  for  trial  and  the  motion  was 
made,  lay  sick  in  Philadelphia,  and  the  other  was  unable 
to  attend  court,  each  being  ignorant  of  the  other's  situ- 
ation, and  consequently  the  requisite  proof  was  not  fur- 
nished by  reason  of  the  absence  of  the  witness.  Sherrard 
V,  Olderij  1  JSalstead,  344. 

And  it  was  held  sufficient  to  grant  a  new  trial  where 
the  plaintiff  was  prevented  from  attending  court  in  con- 
sequence of  his  daughter  being  at  the  point  of  death, 
and  several  witnesses  though  summoned  were  prevented 
from  attending.     Peebles  v.  Ralls^  1  Little^  24. 

And  the  illness  of  defendant  which  prevented  his  pro- 
curing the  attendance  of  material  witnesses,  or  being 
present  himself  to  move  for  a  continuance,  has  been 
held  to  be  ground  for  a  new  trial.  StewaH  v.  Durret^  3 
Monroe^  113. 

And  in  general,  the  absence  of  a  party  from  unavoid- 
able circumstances,  where  it  is  apparent  he  has  a  defense 
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to  the  action,  will  be  sufficient  to  authorize  a  new  trial. 

Vannerson  v,  PendUton^  8  Smede  db  Marakall^  452. 

Blackstone  says,  "  either  party  may  be  surprised  by  a 
piece  of  evidence  which,  had  he  known  of  its  production, 
he  could  have  explained  or  answered;  or  he  may  be  puz- 
zled by  a  legal  doubt  which  a  little  recollection  would 
have  solved.  In  the  hurry  of  a  trial  the  ablest  judge 
may  mistake  the  law  and  misdirect  the  jury.  The  jury 
are  to  give  their  opinion  instanter,  that  is  before  they 
separate,  eat  or  drink,  and  under  these  circumstances  the 
most  intelligent  and  best  intentioned  may  bring  in  a  ver- 
dict which  they  themselves  upon  cool  deliberation  would 
ask  to  reverse.  *  *  *  Granting  a  new  trial  under 
proper  regulations  cures  all  these  inconveniences,  and  at 
the  same  time  preserves  entire  and  renders  perfect  that 
most  excellent  method  of  decision  which  is  the  glory  of 
the  English  law."     3  Blackstone^  391. 

"  But  courts  do  not  lend  too  easy  an  ear  to  every  appli- 
cation for  a  review  of  the  former  verdict;  they  must  be 
satisfied  that  there  are  strong  probable  grounds  to  sup- 
pose that  the  merits  have  not  been  fairly  and  fully  dis- 
cuiised  and  that  the  decision  is  not  agreeable  to  the  truth 
and  justice  of  the  case.  A  new  trial  will  not  be  granted 
where  tbe  value  is  too  inconsiderable  to  merit  a  second 
examination.  It  is  not  granted  upon  nice  and  formal 
objections  which  do  not  go  to  the  real  merits.  It  is  not 
granted  in  cases  of  strict  right  or  aurmaum  jus  where 
the  rigorous  exaction  of  extreme  legal  science  is  hardly 
reconcilable  to  conscience.  Nor  is  it  granted  where 
the  scales  of  evidence  hang  nearly  even."  3  Bldcksto^ie^ 
392. 

In  the  early  history  of  the  common  law  the  principal 
remedy  for  the  reversal  of  a  verdict  unduly  given  was 
by  writ  of  attaint^  but  the  hardships  connected  there- 
with seem  to  have  led  the  courts  first  to  modify  verdicts, 
and  afterwards  to  grant  new  trials. 
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The  grounds  for  a  new  trial  under  our  statutes  are 
substantially  the  same  aa  at  common  law.  There  is  also 
a  provision  in  our  statute  that  where  the  grounds  for  a 
new  trial  could  not  with  reasonable  diligence  have  been 
discovered  until  after  the  term  at  which  the  verdict, 
report  of  referee,  or  decision,  was  rendered  or  made,  the 
application  may  be  made  by  petition  filed  as  in  other 
cases,  on  which  a  summons  shall  issue,  etc.,  but  no  peti- 
tion shall  be  filed  more  than  one  year  aflber  the  final 
judgment  is  rendered;  yet  equity  will  grant  relief  in  a 
proper  case  where  fraud  has  been  practiced  by  the  suc- 
cessful party  in  obtaining  the  judgment,  or  where  from 
accident  or  unavoidable  circumstances,  without  fault  on 
the  part  of  the  party  applying  therefor,  a  full  and  fair 
trial  has  not  been  had.  But  courts  of  equity  have 
always  proceeded  with  great  caution  in  awarding  new 
trials  at  law.  At  the  present  day  they  are  seldom 
applied  to  for  that  purpose,  as  courts  of  law  are  liberal 
in  exercising  the  same  jurisdiction,  and  it  has  been  held 
to  be  nnconscionable  and  vexatious  to  bring  into  courts 
of  equity  a  discussion  which  might  have  been  had  at 
law.  1  Schoales  v.  Lefroy,  20.  But  in  general  where 
it  would  be  proper  for  a  court  of  law  to  have  granted  a 
new  trial,  if  the  application  had  been  made  while  that 
court  had  the  power,  it  is  equally  proper  for  a  court  of 
equity  to  do  so,  if  the  application  be  made  when  the 
court  of  law  has  no  means  of  granting  a  new  trial.  Col- 
yer  v,  Langfort^  1  A,  K.  Marshall^  237.  It  will  only 
interfere  however,  in  case  of  newly  discovered  evidence, 
surprise,  fraud,  or  the  like,  where  the  party  is  deprived 
of  the  means  of  defense  by  circumstances  beyond  his 
control.     1  Liu.,  140.     2  Bibb,,  241. 

In  the  case  of  Lieby  v.  Heirs  of  Ludlow,  4  Ohio, 

493,  the  court  held  that  "  before  a  court  of  chancery  will 

order  a  cause  to  t)e  reheard  at  law  they  will  require  the 

complainant  to  show  that  he  used  due  diligence  in  pre- 
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paring  and  conducting  his  defense  at  law,  and  that  he 
was  prevented  from  then  making  it,  bj  circumstances 
beyond  his  control."  The  same  rule  is  laid  down  in 
Insurance  ComjHiny  v.  Hodgson^  7  Cranch.^  336.  Dun- 
can V.  Lyon^  3  Johns,  Ch,^  356.  We  think  this  is  clearly 
the  law  that  a  party  must  have  done  all  that  he  could 
under  the  circumstances,  that  he  has  not  been  negligent, 
and  that  he  must  show  he  has  a  defense  to  the  action. 

In  this  case  the  demurrer  admits  as  facts  that  the 
plaintiff  was  called  away  to  Nemeha  county  to  see  his 
son  who  was  dangerously  ill,  that  he  returned  on  the 
day  of  the  trial,  when  he  receiv'ed  a  copy  of  the  summons, 
but  that  he  was  too  ill  in  body  tci  give  the  matter  any 
attention,  and  that  the  illness  continued  with  a  slight 
intermission  for  more  than  twenty  days.  The  demurrer 
also  admits  that  the  plaintiff  was  the  assignee  of  the 
certificate  of  purchase  of  the  tract  of  land  from  the  rail- 
road company,  and  had  broken  up  the  land  on  which 
the  grain  was  raised;  that  the  defendant  Queen  having 
made  a  second  homestead  entry,  the  first  one  by  Gumaer 
being  uncanceled,  of  the  tract  of  land,  yet  that  he  never 
resided  on  the  land  or  complied  with  the  provisions  of 
the  law.  Taking  these  facts  as  true,  the  plaintiff  had  a 
defense  to  the  action,  and  it  is  clearly  against  equity  to 
refuse  him  an  opportunity  of  a  fair  trial. 

We  think  a  sufficient  excuse  is  shown  for  the  failure  of 
the  plaintiff  to  appear  and  defend  the  action,  or  to  seek 
to  set  aside  the  default,  or  to  appeal.  A  party  cannot  be 
guilty  of  negligence  who  is  too  ill  to  give  the  matter  any 
attention,  and  the  law  does  not  require  the  performance 
of  impossible  conditions.  The  object  of  the  law  is  to 
administer  justice.  To  secure  this  object  new  trials  are 
granted.  In  this  case,  after  the  expiration  of  ten  days 
the  court  in  which  the  action  was  tried  could  grant  no 
relief  whatever.    This  is  clearly  a  case  calling  for  the 
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interposition  of  a  court  of  equity,  subject  to  such  terms 
as  to  payment  of  costs  as  may  be  prescribed  by  the  dis- 
trict court.  The  judgment  of  the  district  court  is 
reversed  and  cause  remanded  for  further  proceedings. 

Reyebsbd  and  rbmanded. 

. 

GaittTj  J.,  concurred.     Lake,  Ch.  J.,  did  not  sit. 


Thomas   F.    Mulloy,  appellee,    v.  Oscab  P.  Ingalls 
AND  Cathebine  L.  Inoalls,  appellants. 

1.  Deeds:  execution.  In  the  absence  of  fraud,  mere  imbecility  or  weak- 
ness of  mind  in  a  grantor,  however  great,  will  not  avoid  his  deed,  unless 
there  be  evidence  to  show  a  total  want  of  reason  or  understanding. 

2. :  WITNESSES.    The  presence  of  the  attesting  witness  to  a  deed  or 


mortgage,  at  the  time  it  is  subscribed  by  the  parties  thereto,  is  not  essen- 
tial, if  he  is  immediately  afterwards  told  by  them  that  such  instrument 
is  their  agreement,  and  is  by  them  requested  to  subscribe  the  same  as  a 
witness. 

Appeal  from  the  district  court  of  Douglas  county. 

The  district  court  having  rendered  a  decree  foreclosing 
a  mortgjige  executed  by  the  defendants,  Catherine  L. 
IngaUs  brought  the  cause  here  to  reverse  that  decree. 
The  facts  fully  appear  in  the  opinion  of  the  court. 

E,  Estahrook^  for  the  appellant,  contended  that  Cather- 
ine L.  Ingalls,  at  the  time  of  the  execution  of  the  mort- 
gage in  question,  was  not  of  suflScient  capacity  to  convey 
or  to  execute  the  same.  Such  want  of  capacity  is  sufficient 
ground  for  avoiding  tlie  contract.  Lincoln  v,  Buckmas- 
ter^  32  Vermont^  653.  Jdckaon  v.  King^  4  Cow,^  207. 
Matter  of  Barker^  2  Johns.  Chan,^  232.  Gates  v. 
Meredith,  7  /^wZ.,  440.    Sale  v.  Hills,  8  Conn.,  39. 
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Seamerv.  Phelps^  11  Pick.y  S04:.  B/'dgeway  v.  Darwiuy 
8  Vesey^Q^,  Ex  parte  Cramer^  \2  Vesey^iAS.  Uoveyv. 
ffobsorij  55  Maine^  256.  Coleman  v,  Frazer^  3  Bush^ 
{Ky\  300. 

The  mortgage  was  not  subscribed  in  the  presence  of 

the  witpess.     Oeneral  Statutes^  872.     3  Waah^yurn  on 

Real  Property,  248,  Sec.  11;  426,  Sec.  546.     Ilollen- 

hach  V.  Fleming y  Q  11  ill,   306.     Henry  v.  Bishop,  2 

Wend.,  575. 

Savage  db  Manderson,  for  Mulloy,  the  appellee. 

I.  No  fraud,  imposition,  surprise,  or  inadequacy  of 
consideration  having  been  alleged,  the  appellate  court 
before  reversing  the  decree  of  the  court  below,  must  be 
satisfied  that  Mrs.  Ingalls  was,  at  the  time  of  the  execu- 
tion of  the  mortgage,  non  compos  Tnentia.  No  weakness 
of  mind,  no  low  degree  of  intellect,  no  petulance  or 
childishness  from  illness,  no  reduction  of  the  extent  or 
power  of  her  faculties  from  a  normal  condition,  will  be 
sufficient,  unless  they  amount  to  the  total  loss  of  under- 
standing, which  the  law  recognizes  as  insanity.  Stewart 
V.  Lispenard,  26  Wend.,  255.  Blanchard  v.  Nestle,  3 
Denio,  37.  Staples  v.  Wellington,  58  Maine,  453. 
Lozear  v.  Shields,  23  New  Jersey  Equity,  509. 

II.  The  witness  to  a  deed  need  not  be  present  at  the 
moment  of  execution,  if  called  on  immediately  after- 
wards, and  requested  to  attest.     Munns  v.  Dapont,  3 

Wash.,  C.  C.  R.,  31,  42.  Hollenhach  v.  Fleming,  6 
Hill,  303.  Parker  v.  Mears,  3  Esp.,  R.,  171.  3  Wash- 
hum  on  Real  Prop.,  3  Ed.,  248. 

Gantt,  J. 

The  plaintiff  instituted  suit  in  equity  against  the 
defendants  to  foreclose  a  mortgage,  and  his  petition  is 
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in  the  usual  form  in  each  cases.  There  was  a  default  as 
to  the  defendant  O.  P.  Ingalls;  and  the  defendant  Cather- 
ine L.  Ingalls  makes  defense  to  the  sait  on  the  ground, 
as  alleged  in  her  answer,  that  at  the  time  she  signed  the 
mortgage,  '^she  was  so  prostrated  both  in  her  mind  and 
body  by  sickness  that  she  was  thereby  deprived  of  her 
reason,  and  could  not  and  did  not  agree  in  mind  to  the 
execution  of  said  mortgage;"  or  in  other  words,  as  it  is 
contended,  that  by  reason  of  weakness  of  mind  caused 
by  sickness,  the  defendant  had  not  sufficient  capacity  to 
convey  or  to  execute  the  instrument.  The  question  then, 
presented  by  the  record  before  us,  is,  was  this  defendant, 
at  the  time  she  signed  and  acknowledged  the  mortgage, 
non  compos  f 

Lord  Coke  defines  non  compos  mentis  "to  be  a  per- 
son who  was  of  good  and  sound  memory,  and  by  the 
visitation  of  God  had  lost  it,"  or  "he  that  by  sickness, 
grief,  or  other  accident,  wholly  loseth  his  understanding." 
Beverly^s  Cdse^  4  Coke^  123.  Coke  LiM.^  247a.  And 
Lord  Hardwicke  says  that  "being  non  compos — ot 
unsound  mind — are  certain  terms  in  law,  and  import  a 
total  deprivation  of  sense.  Now  weakness  does  not 
carry  this  idea  along  with  it;  but  courts  of  law  under- 
stand what  is  meant  by  non  compos^  or  insane,  as  they 
are  words  of  a  determinate  signification."  Ex  paHe 
Bamsl-eyy  3  Atk,^  168.  And  where  statutory  provisions 
do  not  change  this  doctrine,  the  current  of  authority 
seems  to  be  uniform  in  sustaining  the  rule  as  above 
stated;  and  therefore  in  legal  parlance,  these  terms 
mean  in  respect  to  the  condition  of  the  mind  of  a  per- 
son, a  total  want  of  understanding. 

Deeds  of  all  such  persons  are  void;  but  mere  imbe- 
cility or  weakness  of  mind,  however  great,  will  not  avoid 
a  deed  or  contract  unless  there  be  evidence  to  show  a 
total  want  of  reason  or  understanding,  because,  as  is 
said  in  Blanchard  v.  Nestle^  reported  in  8  Denio,  37, 


./ 
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"our  law  does  not  distingnish  between  different  degrees 
of  intelligence.  It  does  not  deny  to  a  man  of  very 
feeble  mind  the  right  to  make  contracts  and  manage  his 
own  affairs.  In  the  absence  of  fraud,  mere  imbecility  in 
the  grantor,  however  great  it  may  be,  will  not  avoid 
his  deed."  Hence,  there  is  no  grade  of  understanding 
between  the  highest  and  the  lowest,  which  incapacitates 
a  man  from  making  a  contract  where  there  is  no  fraud, 
imposition  or  undue  influence  practised  upon  him.  And 
I  may  repeat,  as  is  so  well  said  by  Verplanck,  Senator, 
in  Stewarts  ExW%  v.  Lispenard^  26  Wend.y  303,  "to 
establish  any  standard  of  intellect  or  information,  beyond 
the  possession  of  reason  in  its  lowest  degree,  as  in  itself 
essential  to  legal  capacity,  would  create  endless  uncer- 
tainty, difficulty,  and  litigation,  would  shake  the  security 
of  property,  and  wrest  from  the  aged  and  infirm  that 
authority  over  their  earnings  or  savings  which  is 
often  their  best  security  against  injury  and  neglect.  If 
you  throw  aside  the  old  common  law  test  of  capacity, 
then  proofs  of  wild  speculation,  or  extravagant  and 
peculiar  opinions,  or  of  forgetfulness  or  prejudices  of 
old  age,  might  be  sufficient  to  shake  the  fairest  convey- 
ance, or  impeach  the  most  equitable  will.  Tlie  law 
therefore,  in  fixing  the  standard  of  positive  legal  com- 
petency, has  taken  alow  standard  of  capacity;  but  it  is 
a  clear  and  definite  one,  therefore  wise  and  safe.  It 
holds,  in  the  language  of  a  late  English  Commentator, 
that  weak  minds  differ  from  strong  ones  only  in  the 
extent  and  j)ower  of  these  faculties;  but  unless  they 
betray  a  total  loss  of  understanding,  or  idiocy  or  delu- 
sion, they  cannot  properly  be  considered  unsound." 
Shelf ord  on  Lunacy ^  39. 

But  it  is  said  that  under  the  rulings  of  the  court,  in 
the  cases  of  liidgeway  v,  Dai^win^  8  Vesey^  66,  and  Ex 
parte  Cranmer^  12  Vesey^  445,  a  different  doctrine  was 
laid  down  which  now  prevails.     It  seems  that  in  these 
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cases  the  court  assumed  jurisdiction  to  issue  a  commis- 
sion to  inquire  into  the  fitpess  of  a  person  to  govern 
himself  and  manage  his  affairs,  whp  was  under  that  im- 
becility of  mind  which  is  not  strictly  insanity,  but  ren- 
dered him  liable  to  be  robbed;  and  in  the  latter  case  the 
Lord  Chancellor  said  he  thought  "there  ought  to  be  an 
act  of  parliament,  not  from  any  defect  in  jurisdiction, 
but  on  the  immense  moment,  that  the  Lord  Chancellor 
should  not  assume'  an  authority  that  does  not  belong  to 
him  by  the  ancient  jurisdiction,  and  that  may  press 
sorely  on  the  liberty  of  the  subject."  But  on  the  strength 
of  a  former  case  the  chancellor  said :  "  I  will  protect 
this  gentleman,  by  granting  a  melius  inquirendo^  to  see 
whether  he  is  fit  for  the  government  of  himself,  aftd  the 
management  of  his  affairs."  And  although  this  doc- 
trine seems  now  to  prevail,  yet  it  does  not  impair  the 
rule  as  above  stated,  for  deeds  or  contracts  in  these 
exceptional  cases,  as  is  said  in  Stewards  ExW  v.  Lispe- 
nard^  "  have  been  held  void,  not  because  the  person 
making  them  was  incapable  of  a  valid  consent  to  any  act 
or  contract,  but  because  the  whole  transaction  taken 
together,  with  all  its  facts,  of  which  the  proof  of  mental 
weakness  was  one,  showed  that  the  consent,  the  very 
essence  of  the  contract,  was  wanting  to  that  particular 
act,  and  because  of  the  relative  character  of  the  will  or 
contract  itself,  and  of  all  the  external  circumstances  in 
proof  to  the  mental  capacity  of  the  party."  So,  in  such 
cases,  the  sound  and  disposing  mind,  of  whatever  degree 
of  intelligence  it  may  be  in  other  respects,  was  wholly 
deprived  of  understanding  in  regard  to  the  special  mat- 
ter; or  the  whole  transaction  was  the  result  of  fraud, 
abuse  of  confidence  or  delusion.  In  Jackson  v.  King^  4 
Cow.,,  217,  it  is  said  that  the  question  of  the  validity  of 
a  deed,  executed  prior  to  a  commission  of  this  nature, 
would  not  be  in  the  least  affected  by  such  commission. 
It  must  be  shown  that  the  grantor  was  non  compos 
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within  the  legal  acceptation  of  the  term;  that  it  was  not 
a  partial,  but  an  entire  loss  of  the  understanding;  for 
the  common  law  seems  not  to  have  drawn  any  discrim- 
inating line  by  wliich  to  determine  how  great  must  be 
the  imbecility  of  mind  to  render  a  contract  void,  or  how 
much  intellect  must  remain  to  uphold  it."  Blanchard 
V.  Nestle^  3  Denw^  41. 

We  think  that  under  the  above  rules  of  law,  the  evi- 
dence taken  in  the  case  at  bar  falls  faf  short  of  showing 
a  total  want  of  understanding  in  the  defendant  at  the 
time  she  executed  the  mortgage.  B.  Reed,  the  notary 
public,  who  is  the  subscribing  witness,  and  who  took 
the  acknowledgment  of  the  parties  to  the  instrument, 
testing  that  he  conversed  with  her  at  the  time;  asked  her 
about  her  health;  that  he  put  to  her  the  usual  formal 
questions  in  taking  her  acknowledgment,  and  that  she 
answered  in  a  natural  manner,  and  just  as  she  would 
when  welL  This  evidence  is  not  at  all  impaired  by  that 
of  the  daughter  of  the  defendant,  who  thought  her 
mother  was  at  the  time  "childish,"  which  means  sim- 
plicity, or  weakness  of  mind.  The  term  "childish" 
certainly  expresses  a  degree  of  reason  or  intelligence, 
and  while  this  witness  may  have  believed  it  was  of  a 
very  low  degree,  others  might  have  greatly  differed  from 
her  opinion  and  placed  it  much  higher;  hence  we  see 
the  necessity  and  the  correctness  of  the  nile,  that  there 
is  no  grade  of  understanding  between  the  highest  and 
lowest  which  incapacitates  a  person  from  making  a  con- 
tract, when  no  fraud  is  proven.  In  this  case,  neither 
fraud,  delusion,  nor  undue  influence  was  set  up  as  ground 
of  defense,  or  attempted  to  be  proved.  Indeed,  there  is 
not  the  slightest  proof  tending  to  show  that  any  artifice, 
improper  influence  or  fraud  was  practiced  on  this  de- 
fendant to  induce  her  at  the  time  to  execute  the  instru- 
ment. 

Agidn  it  is  said,  and  urged  as  ground  of  defense,  that  the 


JANUARY  TERM,  1876.  121 

Malloy  V.  Ingalls. 

mortgage  was  not  signed  by  the  parties  in  the  presence 
of  the  subscribing  witness,  and  that  therefore  he  is  not  a 
good  attesting  witness.  This  witness  testifies  substan- 
tially that  he  was  called  to  the  house  of  the  parties  to 
subscribe  the  mortgage  as  witness  thereto,  and  to  take 
their  acknowledgment,  and  that  when  he  went  into  the 
room  the  defendant  had  a  pen  and  the  mortgage  in  her 
hand;  that  he  could  not  say  positively  he  was  present 
when  she  signed  it,  but  thinks  she  was  signing  it  when 
he  went  in,  and  that  she  handed  to  him  the  pen,  and  he 
was  requested  to  witness  her  signature  and  he  did  so. 
Under  these  facts  we  have  no  doubt  that  he  was  a  com- 
petent witness  to  prove  the  execution  of  the  instrument 
by  the  parties.  And  it  is  not  material  whether  it  was 
signed  by  the  parties  in  his  presence  or  not,  if  he  was 
immediately  afterwards  called  on  by  them  to  subscribe 
his  name  as  a  witness  to  it.  He  was  the  person  agreed 
upon  by  the  parties  to  be  the  only  witness  to  prove  it. 
And  the  rule  seems  to  be  now  well  settled  that  it  is  not 
essential  that  such  witness  should  be  present  at  the  time 
the  parties  subscribe  their  names  to  the  instrument,  for, 
if  afterwards  he  is  told  by  the  parties  that  the  instru- 
ment is  their  deed  or  agreement,  and  is  by  them  reques- 
ted to  subscribe  the  same  as  a  witness  to  it,  that,  in  law 
will  be  sufficient,  and  in  such  case,  the  execution  of  the 
instrument  and  the  subscribing  by  the  witness  will  be 
considered  as  parts  of  the  same  transaction.  The  decree 
of  the  court  below  should  be  affirmed. 

Decbee  affibmed. 

Maxwell,  J.,  concurred.     Lake,  Ch.  J.,  did  not  sit. 


122      SUPREME  COURT  OF  NEBRASKA, 


Painter  v.  lyea. 


4 

353 

4 
85 

M 

4 
37 

las' 

310 

4 

51 

122 
404 

Edwabd  Painter,  plaintiff  in  ebror,  v.  Ezra  Ives, 


1. 


2. 


3. 


4. 


6. 


DEFENDANT  IN   ERROR. 

Jnriidiotion  of  Vnitad  Statai  Coorts  in  Nebraaka.  The  federal 
courts  have  no  jurisdiction  of  the  crime  of  larceny,  alleged  to  have  been 
committed  on  an  Indian  reservation  in  the  state  of  Nebraska. 


.    All  the  territory  embraced  within  the  boundaries  of  the  state, 

was  withdrawn  from  the  jurisdiction  of  the  federal  courts,  by  the  act 
admitting  the  state  into  the  Union. 

False  Impriionment;  malicious  prosecution:  pleading:  suf- 
ficiency OF  PETITION.  Although  an  action  for  malicious  prosecution 
cannot  be  maintained,  if  the  proceedings  complained  of  were  had  by  a 
court  having  no  jurisdiction,  yet  a  petition  alleging  that  in  consequence 
of  such  proceedings  plaintiff  was  arrested,  imprisoned,  etc.,  is  sufficient 
as  a  complaint  for  false  imprisonment. 


:  EVIDENCE.     In  such  an  action,  the  information  made  by  the 

defendant,  upon  which  the  warrant  issued  for  the  arrest  of  the  plaintiff, 
is  admissible  in  evidence. 


:  :  INSTRUCTIONS  TO  JURY.    There  being  evidence  before 

the  jury  showing  that  plaintiff  was  arrested  by  a  sheriff,  at  the  request  of 
the  officer  holding  the  warrant  who  had  telegraphed  him  for  that  purpose, 
and  imprisoned  In  jail  until  the  arrival  of  such  officer,  the  defendant 
asked  the  court  to  charge  the  jury,  that  "in  estimating  damages,  in  case  the 
jury  found  for  the  plaintiff,  they  should  not  consider  the  fact  of  such 
imprisonment."    ffe/dt  properly  refused. 


:    DEFENSE.    One  who  procures  the  arrest  and  imprisonment 

of  another,  upon  void  process,  is  liable  in  an  action  for  false  imprison- 
ment, and  mere  good  faith  in  making  the  affidavit,  by  virtue  of  which  the 
arrest  is  made,  is  no  defense. 


This  action  was  commenced  in  the  district  court  of 
Washington  county,  on  the  seventeenth  day  of  July, 
1873,  by  Ezra  Ives  against  Edward  Painter.  The  peti- 
tion alleged  that  on  the  tenth  day  of  July,  A.  D.,  1873, 
the  said  defendant.  Painter,  willfully  and  maliciously, 
and  without  probable  cause,  filed  a  complaint  under 
affirmation  with  one  William  L.   Peabody,  a  United 
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States  commissioner  for  the  district  of  Nebraska,  which 
complaint  was  as  follows: 

UNITED  STATES  OF  AMERICA, )  ^^ 
District  of  Nebraska.  ) 

The  information  and  complaint  of  Edward  Painter, 
U.  S.  Indian  agent  of  Omaha  tribe  in  said  district,  taken 
on  his  solemn  affirmation  before  William  L.  Peabody, 
United  States  commissioner  for  the  district  of  Nebraska, 
the  10th  day  of  July,  1873,  who  upon  his  said  affirma- 
tion says  that  he  has  just  and  reasonable  grounds  to 
suspect  and  believe  that  Ezra  Ives,  on  or  about  the  first 
day  of  January,  1872,  at  the  Omaha  reservation  within 
the  district  of  Nebraska  aforesaid,  and  within  the  juris- 
diction of  the  United  States  district  court,  for  said 
district  of  Nebraska,  did  take,  steal,  and  carry  away  one 
dark  brown  or  black  Indian  pony,  the  property  of  "  Ne- 
hatta"  belonging  to  said  Omaha  tribe,  and  further  saith 
not. 

E.  Painter,  Indian  Agent, 

Subscribed  in  my  presence,  and  sworn  to  before  me, 
at  Omaha  in  said  district,  this  10th  day  of  July,  1873. 

Wm.  L.  Peabody, 
U.  S.  Com.  J  for  the  Diet,  of  Nebraska. 

That  by  reason  of  the  filing  of  said  complaint  and  by 
the  procurement  of  said  defendant,  the  said  William  L. 
Peabody,  a  judicial  officer  of  the  United  States  of  Amer- 
ica issued  a  warrant  for  the  arrest  of  the  plaintiff,  and 
placed  the  same  in  the  hands  of  the  United  States  mar- 
shal, who  in  obedience  to  said  warrant,  on  the  14th  day 
of  July,  1873,  arrested  the  plaintiff  and  incarcerated 
him  in  the  county  jail  of  Washington  county,  Nebraska^ 
and  on  the  16th  day  of  July,  1873,  conveyed  the  plain- 
tiff to  the  city  of  Omaha,  where  on  the  16th  day   of 
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July,  1873^  au  examination  into  the  truth  of  the  charges 
contained  in  said  iutbrmation  was  had  before  the  said 
United  States  commissioner,  who  thereupon  discharged 
the  plaintiff  from  custody,  after  he  had  been  imprisoned 
for  the  space  of  forty-eight  hours;  that  plaintiff  had 
always  borne  a  good  reputation  for  honesty,  and  before 
the  time  first  above  stated,  was  never  suspected  of  the 
crime  of  larceny;  and  that  the  defendant  well  knowing 
these  facts,  and  contriving  to  injure  the  plaintiff,  did 
without  probable  cause  procure  the  arrest  and  incarcera- 
tion of  the  plaintiff,  to  the  damage  of  the  plaintiff  in 
the  sum  of  ten  thousand  dollars. 

The  defendant  answered  that  he  did  not  maliciously 
and  without  probable  cause,  etc.,  make  said  complaint; 
that  he  did  not  falsely  and  maliciously  cause  the  arrest 
of  plaintiff;  that  there  was  probable  and  reasonable  cause 
for  making  the  complaint,  etc.;  that  defendant  asked  the 
advice  of  counsel,  etc.;  and  that  he  acted  in  good  faith, 
etc. 

Upon  tlie  trial  of  the  cause,  after  the  plaintiff  had 
rested  his  case,  the  defendant  moved  for  a  non-suit  on 
the  ground  that  the  evidence  upon  which  the  action  was 
based,  to-wit:  the  complaint  made  by  the  defendant, 
showed  upon  its  face  that  the  United  States  Commis- 
sioner had  no  jurisdiction  of  the  crime  charged,  which 
motion  the  court  overruled.  The  jury  returned  a  ver- 
dict in  favor  of  plaintiff  for  the  sum  of  five  hundred 
dollars,  upon  which  judgment  was  entered.  The  defend- 
ant, Edward  Painter,  brought  the  cause  here  by  petition 
in  error.  The  evidence  and  instructions  to  the  jury, 
passed  upon  here,  are  contained  in  the  opinion. 

James  Neville^  for  plaintiff  in  error. 

I.    The  defendant  in  error  should  have  made  the  alle 
gations  in  his  petition  conform  to  the  facts  necessary  tr 
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be  stated  in  a  case  of  trespass  under  common  law  plead- 
ing. No  action  for  malicious  prosecution  can  be  sus- 
tained upon  a  complaint  wbere  the  court,  before  whom 
the  complaint  was  made,  had  no  jurisdiction  of  the 
offense  charged  therein.  Bixhy  v.  Brandige^  2  Gray^  129- 
Butler  V.  Potter^  17  Johna.^  145.  Stone  v.  Crocker^  24 
Pick.^  87.  Parker  v.  Farley^  10  Citsh,^  279.  Saylea  v. 
BriggSj  4  Met,^  421. 

IL  If  the  prosecution  never  legally  existed,  then  it 
cannot  be  malicious  prosecution,  but  simply  a  trespass. 
Marshal  v,  BePner^  17  Ala,^  832.  1  Hilliard  on  TortSj 
415. 

III.  The  rule  is  confined  to  cases  where  the  proceed- 
ings complained  of  are  void.    1  Hilliard  on  Torts,  426. 

IV.  The  plaintiff  in  error  is  not  chargeable  with  the 
unlawful  acts  of  the  officer  in  charge  of  the  warrant. 
Johnston  V.  Sutton,  1  Term  i?.,  544. 

Carriyan  A  Oabom,  for  defendant  in  error. 

I.  The  action  is  for  trespass  against  the  person,  and 
in  our  state  is  not  governed  by  rules  of  the  common  law 
respecting  actions.  The  declaration  is  but  a  plain  state- 
ment of  facts,  and  the  gist  of  the  action  is  the  injury.  It 
then  follows  that  if  the  defendant  received  an  injury  to 
which  the  plaintiff  contributed,  the  action  can  be  main- 
tained. 

IL  It  may  be  urged,  however,  that  the  prosecution 
must  be  ended  before  such  action  can  be  maintained,  or 
before  the  right  of  action  accrues;  but  how  can  a  prose- 
cution end  which  has  never  been  commenced  before  a 
legally  constituted  tribunal?  Admit  this,  yet  the  injury 
is  the  same — the  malice  equally  apparent.     2  Oreenleaf 
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on  Evidence^  Sec.  449.  Morris  v.  Scott ^  21  Wtnd,^ 
281.  Humphrey  v.  Case^  8  Conn,^  101.  Stone  v. 
Stevens^  12  Id.^  219.  Chairibers  v.  Rohiason^  1  Strange^ 
691. 

III.  It  is  not  in  all  cases  necessary  to  prove  the  ter- 
mination of  the  prosecution.  Sperly  v.  Warner^  9  Ohio^ 
103.    FoTtman  v.  Bottle^*,  et  aL^  8  Ohio  St.,  548. 

IV.  When  a  party  applies  for  process  which  an  offi- 
cer has  no  power  to  issue,  or  fails  to  comply  with  the 
requirements  of  the  law,  in  order  to  confer  jurisdiction 
upon  the  officer  to  issue,  there  is  some  propriety  in  hold- 
ing him  as  well  as  the  officer  liable.  Hall  v.  Munger, 
5  Lansing,  100. 

V.  All  who  aid,  command,  advise,  or  countenance 
the  commission  of  a  tort  by  another,  or  who  approve  of 
it  after  it  is  done,  are  liable,  if  done  for  their  benefit,  in 
the  same  manner  as  if  they  had  done  the  tort  with  their 
own  hands.  Judson  v.  Cook,  11  Barb.,  642.  Brown  v. 
Chadsay,  39  Barb.,  253. 

Lake,  Ch.  J. 

One  of  the  principal  questions  argued  at  the  bar,  and 
the  one  chiefly  relied  on  for  a  reversal  of  the  judgment 
of  the  court  below,  relates  to  the  jurisdiction  of  the  Uni- 
ted States  Commissioner  over  the  offense  with  which 
Ives  was  charged. 

It  was  urged  on  behalf  of  plaintiff  in  error,  that  an 
action  for  malicious  prosecution  cannot  be  maintained, 
where  the  proceedings  complained  of  were  had  in  a  court 
having  no  jurisdiction  of  the  subject  matter  of  the  suit. 
And  this  seems  to  be  the  correct  rule  when  applied  to 
an  action  for  malicious  prosecution,  strictly  speaking, 
where  an  injury  to  the  plaintiff's  character  or  reputation, 
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cansed  by  the  unauthorized  proceedings,  is  the  onlj 
wrong  complained  of. 

In  Bixiy  v.  Brandige^  2  Qrcty^  129,  it  was  directly 
decided,  that  the  record  of  a  prosecution  and  acquittal 
before  a  justice  of  the  peace,  who  had  no  jurisdiction  of 
the  case,  was  not  sufficient  to  maintain  the  action.  See 
aUo^  MaTBhoill  u  Betner^  17  Ala.^  832. 

The  commissioner,  before  whom  the  complaint  of 
Painter  was  made,  took  cognizance  of  the  alleged  offense, 
on  tlie  supposition  doubtless,  that  the  jurisdiction  be- 
longed exclusively  to  the  federal,  and  not  to  the  state 
courts.  In  this  however  he  erred.  The  fact  that  the 
crime  was  committed  on  an  Indian  reservation,  is  not,  of 
itself,  sufficient  to  give  the  federal  tribunals  jurisdiction 
thereof.  The  United  States  v.  Ward^  Woolworth  C.  C. 
Rep.j  17. 

On  the  19th  day  of  April  1864,  Congress  passed  "an 
ACT  to  enable  the  people  of  Nebraska  to  form  a  constitu- 
tion and  state  government,  and  for  the  admission  of  such 
State  into  the  Union,  on  an  equal  footing  with  the  original 
States."  13  U,  S.  Statutes  at  Large^  47.  The  second 
section  of  this  act  provided  what  the  boundaries  of  the 
proposed  state  should  be,  and  they  embraced  the  reserva- 
tion in  question.  Tliis  act  further  declared,  in  sub- 
stance, that  the  state  of  ^N^ebraska  should  consist  of  all 
the  territory  included  therein,  without  any  exception  or 
restriction  whatever.  It  is  true  that  this  proposition 
was  not  accepted  within  the  time  limited  by  the  act,  but 
when,  in  February  1866,  our  present  constitution  was 
framed  with  the  view  of  asking  Congress  to  admit  us, 
reference  was  distinctly  made  thereto  by  section  six  of 
the  schedule,  as  follows:  "Tliis  constitution  is  formed, 
and  the  state  of  Nebraska  asks  to  be  admitted  into  the 
Union  on  an  equal  footing  with  the  original  states,  on  the 
condition  and  faith  of  the  terms  and  propositions  stated 
and  specified  in  an  act  of  Congress,  Approved  April  19, 
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1864,  authoriziug  the  people  of  the  territory  to  form  a 
constitution  and  state  government,  the  people  of 
Nebraska  hereby  accepting  the  conditions,  in  said  act 
specified." 

And,  again,  in  the  act  of  admission,  we  find,  that 
special  reference  is  made  to  said  enabling  act,  and  it  is 
distinctly  asserted,  "  that  tlie  said  state  of  Nebraska  shall 
be,  and  is  hereby  declared  to  be  entitled  to  all  the  rights, 
privileges,  grants  and  immunities,"  in  said  act  con- 
tained, and  "is  hereby  admitted  into  the  Union  on  an 
equal  footing  with  the  original  states,  in  all  respects 
whatever."     General  Sta/tutea^  72. 

Now  it  is  only  within  those  particular  places  men- 
tioned in  the  sixteenth  subdivision  of  section  eight,  arti- 
cle one,  of  the  federal  constitution,  that  Congress  can 
provide  general  police  regulations  for  the  government 
of  the  people.  All  other  places  are  within  the  exclusive 
control  of  the  state  government,  to  whose  legislation  we 
must  look  for  the  punishment  of  all  ordinary  crimes  and 
misdemeanors.  From  this  it  would  seem  clear  that  at 
the  date  of  our  admission  into  the  Union,  every  portion 
of  territory  within  the  prescribed  boundaries  of  the  state, 
the  Indian  reservations  included,  became  subject  to  its 
laws,  and  that  for  the  punishment  of  all  ordinary  crimes, 
such  as  that  under  consideration,  resort  could  alone  be 
had  to  state  laws,  administered  by  the  proper  state 
courts.  I  conclude  therefore  that  the  commissioner 
assumed  a  jurisdiction  which  he  did  not  in  fact  possess, 
and  that  all  his  acts  were  Gorain  nonjudice^  and  merely 
void. 

But  while  it  is  doubtless  true,  that  these  proceedings 
would  not  sustain  an  action  for  malicious  prosecution, 
under  the  rule  above  recognized,  still  I  think  the  petition 
states  a  good  cause  of  action.  In  addition  to  all  that 
would  be  required  lii  that  form  of  action,  it  is  expressly 
alleged  that  in  consequence  of  such  prosecution,  in  fact, 
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in  pursuance  thereof  Ives  was  arrested  and  thrown  into 
jail,  and  pnt  to  great  trouble  and  expense  in  procuring 
his  release  from  said  imprisonment.  Thus  a  clear  case 
of  false  imprisonment  is  set  out,  for  which  the  plaintiff 
in  error  was  surely  liable,  for  it  was  by  his  direct  procure- 
ment that  the  illegal  warrant,  under  which  the  defendant 
in  error  was  arrested  and  imprisoned,  was  issued.  At 
the  common  law  this  would  have  sustained  an  action  for 
trespass,  this  being  the  appropriate  remedy  for  an  arrest 
under  a  void  process,  or  where  the  court  had  no  jurisdic- 
tion of  the  subject  'matter  of  the  suit,  and  the  proceed- 
ings, therefore,  were  simply  void.  This  being  so,  it  fol- 
lows that  the  several  rulings  of  the  court  below,  as  to 
the  sufficiency  of  the  petition,  were  entirely  correct  and 
must  be  sustained. 

But  it  is  further  claimed  that  the  court  erred  in  the 
admission  of  certain  testimony  to  the  jury.  On  this 
point  the  record  shows,  that  the  defendant  in  error  offered 
in  evidence  the  information  made  bjf  Painter,  on  which 
the  warrant  for  his  arrest  was  issued,  and  under  which 
he  was  incarcerated  in  jail.  The  making  of  this  com- 
plaint was  a  material  averment,  introduced  for  the  pur- 
pose of  showing  the  connection  of  plaintiff  in  error  with 
the  arrest  which  followed,  and  had  it  been  denied,  must 
have  been  proved  as  a  part  of  Ives'  case.  Not  only  is 
there  no  denial,  however,  on  the  part  of  Painter,  that  he 
made  the  affidavits,  but  he  expressly  admits  it  to  be  true, 
and  asserts  that  he  made  it  in  the  utmost  good  faith. 

« 

While  therefore  this  proof  was  wholly  unnecessary,  under 
the  issues,  it  was  not  error  to  permit  it  to  go  to  the  jury. 
It  could  have  done  no  possible  harm. 

The  admission  of  the  testimony  of  Kice  Arnold,  is 
also  assigned  for  error.  This  testimony  related  to  the 
arrest  and  imprisonment  of  the  plaintiff,  and  I  can  see 
no  good  reason  why  it  shonld  not  have  been  given  to  the 

9     . 
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jury.  But  even  if  there  were  good  rcaBon  for  excluding 
it,  no  objection  having  been  made,  on  the  trial,  to  its 
admission,  it  is  now  too  late  to  complain. 

Tlie  court  was  requested,  on  behalf  of  the  plaintiff  in 
error,  to  instruct  the  jury,  that  in  estimating  damages, 
in  case  they  found  for  Ives,  they  should  not  consider  the 
fact  of  his  imprisonment  in  jail  at  Blair.  The  instruc- 
tion was  refused  and  an  exception  duly  taken.  It  was 
probably  asked  for  in  view  of  the  testimony  of  the  wit- 
ness Arnold,  who  had  sworn,  in  substance,  that  as  sheriff 
of  Washington  county,  he  arrested  the  defendant  in  error 
and  held  him  in  custody,  at  the  request  of  the  deputy 
United  States  Marshal,  to  whom  the  warrant  had  been 
delivered  for  service,  who  had  telegraphed  to  him  for  that 
purpose.  I  think  it  is  sufficiently  plain  from  the  i^ecord, 
that  whatever  was  done  by  Arnold  was  the  legitimate 
result  of  the  suing  out  of  the  warrant  by  the  plaintiff  in 
error.  But  even  if  the  record  were  not  entirely  satisfac- 
tory on  this  point,  inasmuch  as  it  does  not  appear  that 
all  the  evidence  on  this  branch  of  the  case  has  been  pre- 
served, the  presumption  is,  that  it  was  ample  to  warrant 
the  instruction. 

The  court  was  further  requested  to  charge  that  "  it  was 
the  duty  of  the  jury  to  find  for  the  defendant  if  they 
believe  he  acted  in  good  faith,  and  with  an  honest  motive, 
in  making  the  complaint."  This  was  very  properly 
refused.  Mere  good  faith  on  the  part  of  Painter,  in 
making  the  affidavit  by  virtue  of  which  Ives  was  wrong- 
fully arrested  and  imprisoned,  would  constitute  no  defense 
in  an  action  of  this  kind,  for  the  injuries  actually  occa- 
sioned thereby.  Lawrence  v.  Lanning^  4  Ind.^  194. 
Bacon  v.  Town^  4  Ctish.^  217. 

Several  other  exceptions  were  taken  to  the  judges 
charge,  bnt  they  did  not  seem  to  be  relied  on  by  counsel, 
and  we  shall  not  notice  them.  On  the  whole  we 
think  the  law  was  laid  down  correctly,  and  seeing  no  rea- 
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son  for  disturbing  the  verdict,  the  judgment  should  be 

affirmed. 

Judgment  atfibmed. 

Gantt,  J.,  concurred.    Maxwell^  J.,  did  not  sit. 


Kjlte  M.  Globe,  Administeateec  of  the  estate  of 
KoBEBT  Globe,  deceased,  appellees,  y.  Geobge  B., 
AND  Julla.  M.  Habe,  appellants. 

PraotiM :  appeal.  An  appeal  taken  on  the  22d  of  August,  from  a  judgment 
rendered  February  21st,  is  not  within  the  six  months  prescribed  by  the 
act  of  Mar.  3,  1873.    Gen.  Stat..  716. 

Motion  to  dismiss  appeal. 

-£*.  F,  Warrerij  for  the  motion,  cited.  Fwwre  v.  United 
States  Express  Co.^  23  Ind.,  48.  Bigelow  v.  Wilson^ 
1  Pich^  485.  Verges  v.  Roush^  1  Neh.^  345.  Wiggiivs 
V.  Petersj  1  Metc.j  127.  Avery  v.  Stewart^  2  Conn.^  72. 
Redgrave  v.  Baptist  Chwrch^  1   Neh.y  345. 

William  McLennan^  contra. 


4  181 

8  806 

20  104 


4  131 


4  131 
59  87 


Lake,  Ch.  J. 

The  statute  now  governing  appeals  to  this  court  was 
passed  March  3, 1873,  and  section  one  of  the  act  pro- 
vides as  follows: 

"That  in  all  actions  in  equity  either  party  may  appeal 
from  the  judgment  or  decree  rendered,  or  final  order 
made  by  the  district  court,  to  the  supreme  court  of  the 
State.  The  party  appealing  shall,  within  six  months 
after  the  date  of  the  rendition  of  the  decree  *  * 
*        *         procure  from  the  clerk  of  the  district 
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court,  and  file  in  the  office  of  the  clerk  of  the  supreme 
courts  a  certified  transcript  of  the  proceedings  had  in  the 
district  court,  containing,  etc.,  *  *  *  and 
have  the  same  properly  docketed  in  the  supreme  court. 
And  onfaAlwre  thereof  the  judgment  or  decree  rendered 
*  *  *  *  shall  stand  and  be  proceeded  in 
as  if  no  appeal  had  been  taken.^^ 

For  some  purposes  the  whole  term  of  court  is  consid- 
ered as  one  day,  no  matter  what  time  the  act  is  done. 
We  arc  however,  of  the  opinion  that  the  word  "date"  in 
this  statute  has  reference  to  the  day  when  the  decree  is  act- 
ually rendered.  In  this  case  the  decree  was  rendered  Feb. 
21,  1874,  and  transcript  filed  here  August  22,  1874.  Is 
this  within  the  time  prescribed  by  statute  ?  "We  think  not. 
The  rule  of  computation  is  to  exclude  the  first  day,  then 
count  the  full  number  of  days  or  months  to  be  computed. 
One  month  would  terminate  21st  day  of  March,  and  six 
months  on  the  21st  day  of  August.  This  transcript  is 
filed  one  day  after,  and  is  consequently  too  late.  We 
can  no  more  extend  the  time  one  day  than  six  months. 
The  law  requires  diligence.  If  the  clerk  below  fails  to 
make  up  the  ti^nscript  in  time,  the  appellant  should 
appear  here  and  suggest  that  fact.  If  he  files  transcript 
after  the  time  prescribed,  he  cannot  complain  of  negli- 
gence of  the  clerk. 

Appeal  dismissed. 
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WiNCHESTEB  D.  SOOTT,  PLAINTIFF  IN  EBBOB,  V.  EmMA 
TwiSS,  AND  GeOBGE  FaULKNEB,  ShEBIFF,  DEFElinOANTS  IN 
EBBOB.     ' 


1. 


CoTenant :  incumbrances.  A  petition  alleged  that  a  guardian,  from 
whom  plaintiff's  grantor  derived  title,  •'  procured  the  sale  of  the  prem- 
ises by  order  of  the  proper  court,  as  it  is  said,  but  as  it  now  appears  there 
is  no  record  of  any  of  the  proceedings  of  such  guardian  sale,  as  required 
by  law.  and  so  far  as  the  proper  records  show  nothing  appears  properly 
and  according  to  law."  Held^  on  demurrer,  insufficient  as  an  allegation 
showing  a  breach  of  covenant  against  incumbrances. 


2. 


'^— :  Seizin.  If  a  grantor,  at  the  time  of  conveyance,  is  in  exclu- 
sive possession  under  claim  of  title,  the  covenant  of  seizin  is  not  broken, 
until  the  purchaser  or  those  claiming  under  him  are  evicted  by  tide  para- 
mount. 

Ebbob  to  the  dietrict  court  of  Richardson  county. 


The  opinion  states  the  case. 

Schoenheit  <&  Towle,  for  plaintiff  in  error. 

I.  At  common  law,  a  person  could  not  convey  prop- 
erty by  covenant  of  seizin,  without  being  in  actual  pos- 
session thereof;  and  hence  that  covenant  run  with  the 
land  and  was  a  covenant  for  possession.  This  principle 
was  supported  by  various  acts  of  champerty  in  England, 
and  in  some  of  the  slates  of  this  country,  and  by  reason 
of  which  it  was  held  by  the  courts  in  some  states,  that 
no  action  was  maintainable  before  eviction.  This  princi- 
ple has  in  terms  been  abrogated  in  this  state.  General 
Statutes^  See.  31,  p.  877.  The  courts,  in  most  of  the 
states,  hold  that  the  covenant  of  seizin  is  a  covenant  of 
indefeasible  title — that  the  word  is  synonymous  with 
right — that  it  runs  with  the  title,  and  is  broken  as  soon 
as  made.  Uawle  on  Covenants^  20,  26,  27,  48.  Richr- 
ardson  v.  Dorr^  5  Ver.^  21.  Mills  v.  Catlin^  22  Fer., 
106.    Lockwood  v.  Sturdevant,  6  Conn,^  385.     Com- 
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stock  V.  Comstock,  23  Id.,  349.    Parker  v.  Brown,  15 
ITew  ffamps.,  186. 

II.  In  an  action  upon  the  covenant  of  seizin  it  is 
unnecessary  to  aver  eviction  or  lay  special  damages. 
Rawle  on  Covenants,  54-56.  Ahhott  v.  Allen,  14  Johns,, 
248.  Sedgwick  v.  Hollenheck,  7  Id.,  376.  Bird  v. 
Allen,  3  English,  368.  Jaines  v.  Life  Ins.  Co.,  6  Blackf., 
525.    iMham  v.  McCann,  2  Ifeh.,  276. 

III.  The  facts  stated  in  the  petition  are  sufficient  to 
support  this  action,  and  the  demurrer  does  not  reach 
other  defects.    Mills  v.  Rice,  3  Neb.,  76. 

Oroff  <&  Ames,  for  defendants  in  error. 

I.  The  covenants  in  the  deed  of  defendant  Twiss,  a 
breach  of  which  the  plaintiff  seeks  to  establish  in  this 
action,  are  the  covenants  of  "seizin"  and  "right  to  con- 
vey." A  covenant  against  incumbrances  is  alleged,  but 
there  can  be  no  pretense  of  its  breach,  as  an  incumbrance 
is  not  an  outstanding  paramount  title  or  the  converse, 
but  is  a  burden  or  charge  upon  the  premises,  as  a  mortgage, 
lien  for  taxes,  or,  more  doubtfully  an  easement.  1  Bovr- 
vier^s  law  Die.,  468. 

II.  The  petition  shows  that  at  the  time  of  the  sale  by 
the  defendant,  she  was  in  possession  of  and  claiming 
title  to  the  same  under  a  valid  deed  thereof  from  one 
Charles  Gagnan.  This  constituted  a  seizin  of  such  a 
nature,  that  by  a  continuous  and  undisturbed  possession 
by  her  and  her  grantee  during  the  term  of  the  statutory 
limitation,  it  will  enure  as  an  adverse  possession  and 
ripen  into  a  perfect  title,  which  is  all  that  is  required  by 
the  covenant.  2  Washburn^s  Real  Property,  503.  Mars- 
ton  V.  Hobhs,  2  Mass.,  438.  Bachus  v.  McCoy,  3  Ohio, 
220.  Samilton  v.  Wilson,  4  Johns.,  72.  Consequently 
there  is  no  breach. 
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III.  If,  however,  the  court  is  of  the  opinion  that  the 
outstanding  paramount  title  (admitting  for  the  sake  of 
argument  only  that  such  a  title  exists)  constituted  a 
breach,  then  the  covenant  was  broken  and  a  cause  of 
action  accrued  thereon  at  the  time  of  the  delivery  of  the 
deed,  the  breach  being  entire  in  the  first  instance  and 
giving  a  personal  cause  of  action.  4  Kent  Com^s^  471. 
Bingh/im  v,  Wiederwax,  1  New  York^  509.  1  Parsori^s 
Cont,^  199.    Marston  v,  Hohbs^  2  Mass.^  439. 

Maxwell,  J. 

The  petition  alleges  that  on  the  first .  day  of  April, 
1867,  the  defendant,  Emma  Twiss,  sold  and  conveyed  by 
deed  in  fee  simple  to  the  plaintifi^  the  north  half  of  sec- 
tion nineteen,  town  one,  range  eighteen  east,  in  Richard- 
son county,  and  that  she  covenanted  with  said  plaintiff 
that  she  was  lawfully  seized  of  said  premises,  that  they 
were  free  from  incumbrances,  and  that  she  had  good  right 
and  lawiul  authority  to  sell  and  convey  the  same;  that 
plaintiff  paid,  at  the  time  of  the  purchase,  the  sum  of 
three  thousand  dollars,  and  secured  the  balance,  being 
one  thousand. dollars,  by  a  mortgage  on  the  premises; 
that  a  decree  of  foreclosure  of  said  mortgage,  for  the 
sum  of  twelve  hundred  and  sixty-four  dollars  and  seventy- 
seven  cents,  was  obtained  in  the  fall  of  1873;  that  an 
order  of  sale  was  duly  issued  to  George  Faulkner,  sheriff 
of  Richardson  county,  commanding  him  to  sell  said 
premises  to  satisfy  the  said  decree;  that  at  the  time  of 
the  execution  of  said  deed  to  plaintiff  there  was  a  defect 
in  the  title  to  said  premises,  and  said  defendant  Twiss 
was  not  well  seized  of  said' premises  and  she  had  no  good 
right  and  lawful  authoritjrto  sell  the  same,  and  the  same 
was  not  free  from  incmnbrance,  in  this,  to-wit:  that  one 
Emmanuel  Buler,  a  half-breed  Indian,  by  virtue  of  the 
treaty  of  Prairie  Du  Chien,  had  allotted  to  him  said 
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premises,  and  in  the  year  1860  a  patent  was  issued  to 
said  Buler  for  the  same,  he  being  at  that  time  seven 
years  of  age;  that  in  the  year  1865,  Eli  Bedard,  as  guar- 
dian of  said  Emmanuel,  procured  the  sale  of  the  prem- 
ises as  such  guardian,  by  order  of  the  proper  courts  as  it 
is  saidy  but  there  is  no  record  of  any  of  the  proceedings 
of  such  guardian  sale^  as  required  by  laWj  and  so  far 
as  the  proper  records  show,  nothing  appears  properly 
and  according  to  lawy  except  the  gusuxiian's  deed  for 
said  tract  of  land  to  one  Charles  Gagnan,  from  whom 
Emma  Twiss  derived  title,  having  purchased  said  prem- 
ises and  received  a  deed  therefor;  that  Emma  Twiss  well 
knew,  at  the'  time  of  the  sale  of  said  premises  to  the 
plaintiff,  of  the  defect  in  the  record,  but  plaintiff  was 
not  aware  of  the  same,  but  relied  on  the  covenatits  and 
representations  of  said  Emma  Twiss;  that  said  defendant 
resides  somewhere  in  California,  and  plaintiff  is  informed 
and  believes  is  entirely  insolvent;  that  Emmanuel  Buler 
is  about  the  age  of  twenty-one  years  and  is  a  resident  of 
Canada,  and  plaintiff  has  no  means  of  obtaining  a  title 
to  said  premises  from  him,  and  is  in  danger  of  being 
harassed,  by  a  suit  of  said  Buler  or  his  assigns,  for  the 
possession  of  said  premises,  and  without  said  record 
being  procured  and  perfected,  upon  which  said  title  rests, 
plaintiff  is  in  danger  of  losing  said  premises;    that  said 
Emma  Twiss  is  bound  in  equity  to  perfect  said  title,  and 
should  do  so  before  being  permitted  to  collect  said  pur- 
chase money,  plaintiff  being  without  any  remedy  at  law 
to  compel  said  Emma  Twiss  to  refund  to  plaintiff  any 
part  of  said  purchase  money,  wherefore  plaintiff  prays 
for  an  injunction,  etc. 

The  defendant  demurred  to  the  petition,  on  the  ground 
that  the  facts  stated  in  the  petition  are  not  sufficient  to 
constitute  a  cause  of  action.  The  district  court  sustained 
the  demurrer,  and  dismissed  the  petition,  to  which  the 
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plaintiff  excepted,  and  the  cause  is  now  brought  to  this 
court  by  petition  in  error. 

A  covenant  against  incumbrances  is  defined  to  be  one 
which  has  for  its  object  security  against  those  rights  to, 
or  interest  in,  the  land  granted,  which  may  subsist  in 
third  persons  to  the  diminution  in  value  of  the  estate, 
though  consistent  with  the  passing  of  the  fee  of  the 
estate.  2  Greerdeaf  Ev.^  See.y  242.  1  Bouvier  Zcm 
Die.,  406. 

The  mere  existence  of  an  incumbrance  constitutes  a 
breach  of  the  covenant,  without  regard  to  the  knowledge 
of  the  grantee  of  its  existence,  but  a  party,  in  order  to 
recover,  must  distinctly  set  forth  in  his  petition  the  facts 
on  which  he  bases  his  claim  for  relief.  A  demurrer  only 
admits  the  facts  stated  in  the  petition,  not  inferences  or 
conclusions.  No  facts  are  stated  in  the  petition  in  this 
case,  that  negative  the  regularity  of  the  sale  by  the 
guardian.  It  is  stated  that  there  is  no  record  of  the 
proceedings  prior  to  the  deed  from  the  guardian  to  G-ag- 
man,  and  "a^  Jhr  as  the  proper  records  show,  nothiaig 
appears  properly  amd  according  to  lawP  The  object  of 
the  petition  appears  to  be  to  require  the  defendant  to 
perfect  the  record.  The  statute  of  1871,  (Laws  1871, 
216)  provides  the  mode  of  supplying  lost  records  on  the 
hali-breed  tract  in  Bichardson  county,  and,  independent 
of  the  statute,  on  a  sufficient  statement  of  the  loss  or 
destruction  of  the  records,  a  court  of  equity  would  afford 
relief;  but  in  this  case  there  is  no  sufficient  statement  of 
facts  showing  an  incumbrance. 

It  is  contended  by  the  plaintiff,  that  the  defendant  was 
not  seized  of  the  premises  in  question,  at  the  time  of 
conveyance,  therefore  the  covenant  of  seizin  is  broken, 
and  the  plaintiff  is  entitled  to  recover  whatever  damages 
he  may  have  sustained  by  reason  of  the  breach.  The 
defendant  contends  that  the  covenant  of  seizin,  if  broken 
at  all,  was  broken  at  the  time  of  the  conveyance,  and 
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does  not  run  with  the  land,  and  is  merely  a  chose  in 
action,  against  which  the  statute  of  limitations  has  run. 

It  is  a  general  rule  of  law,  that  where  no  interest 
whatever  passes  from  a  grantor  by  a  conveyance,  the  cov- 
enants contained  in  the  deed  cannot  run  to  a  subsequent 
assignee.  In  such  case,  the  covenants  are  merely  personal 
and  not  assignable  at  common  law.  But  if  the  grantor, 
at  the  time  of  the  conveyance,  was  in  the  exclusive  pos- 
session of  the  premises  conveyed,  under  a  claim  of  title, 
even  if  adverse  to  the  owner,  the  covenant  of  seizin  is 
not  broken,  until  the  purchaser  or  those  claiming  under 
him  are  evicted  by  title  paramount.  In  such  case,  the 
covenant  of  seizin  is  a  real  covenant  annexed  to  the  land, 
and  passes  with  it  to  the  assignee,  to  be  enforced  by  him 
who  is  evicted  by  title  paramount.  MarBton  v,  Hobbsj 
2  Mass.,  433.  Backus  v.  McCoy ^  3  Ohio^  221.  Kirken- 
dall  V.  Mitchell,  8  McLean^  145.  Collier  v.  Gamble^ 
10  Missouri^  472.  Boothhy  v.  HatJiaway,  20  Mdine^ 
265.    Beddoe  v.  Wardsworth,  21  Wend.,  120. 

In  this  case,  for  aught  that  appears  in  the  petition, 

the  defendant  Twiss  was  in  the  exclusive  possession  of 

the  premises,  under  a  claim  of  title,  at  the  time  of  the 

conveyance  to  the  plaintiff,  and  the  plaintiff  has  remained 

in  the  quiet  and  peaceable  possession  thereof,  ever  since. 

Clearly,  there  has  been  no  breach  of  the  covenant  of 

seizin.    The  judgment  of  the  district  court  is  therefore 

affirmed. 

Judgment  affirmed. 

Chief  Justice  Lake,  concurred.  Gantt,  J.,  did  not  sit. 
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Habrison  Johnson  and  wife,  plaintiffs  in  error,  v.  W. 
J.  Hahn,  County  Treasurer,  defendant  in  error. 

1.  Taxes :  construction  of  statutes  :  duty  of  couifrv  treasurer. 
A  failure  on  the  part  of  the  county  treasurer  to  first  exhaust  the  personal 
property  of  a  delinquent  tax  payer,  under  the  act  of  June  6, 1871,  (Gen. 
Stat.,  916),  renders  a  sale  of  the  realty  illegal  and  void. 

ENJOINING  SALE.     Equity  will  enjoin  the  sale  of  realty  for  taxes, 


under  the  statutes  of  this  state,  if  the  owner  has  personal  property  out 
of  which  such  taxes  can  be  collected.* 

Error  to  the  Doaglas  county  district  court. 

On  the  fourth  day  of  September,  1871,  the  plaintiffs 
in  error  commenced  suit  against  the  defendant  in  error 
to  restrain  the  sale  of  certain  real  estate  which  the  defend- 
ant as  county  treasurer  offered  for  sale  for  the  taxes  of 
1870.  The  petition  alleged,  that  from  the  time  such  tax 
became  due  the  plaintiffs  had  and  still  have  an  abund- 
ance of  personal  property  in  the  county  of  Douglas,  out 
of  which  the  tax  could  have  been  made.  It  was  also 
alleged,  that  in  the  year  1869,  the  county  commissioners 
submitted  to  the  electors  of  the  county,  a  proposition 
to  issue  the  bonds  of  the  county  to  the  Omaha  and 
Iforthwestern  and  the  Omaha  and  Southwestern  Kail- 
road  Companies,  to  a  certain  amount;  that  upon  canvass 
of  the  votes  polled  at  said  election,  the  said  commis- 
sioners declared  the  proposition  carried,  and  in  January, 
1870,  issued  the  bonds  to  said  railroad  companies;  that 
a  part  of  the  tax  for  which  the  land  of  plaintiffs  was 
offered  for  sale,  was  to  pay  the  interest  on  said  bonds, 
and  that  the  levy  of  such  tax  was  unauthorized  by  law, 
illegal,  and  void.  Various  irregularities  in  respect  to  the 
proceedings  of  the  assessor,  and  in  respect  to  the  pro- 
ceedings of  the  county  commissioners  were  also  alleged 
in  the  petition. 

•Overruling,  HaiUndtck  v.  Hahn,  a  Neb.,  377.~R£PORT£R. 
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The  defendant  filed  a  general  demurrer,  which  was 
sustained  by  the  district  court,  and  judgment  dismiss- 
ing the  petition  having  been  entered  tlie  cause  was 
brought  here  by  petition  in  error. 

At  the  tiqje  of  filing  the  petition  in  the  court  below, 
the  legislative  acts  relative  to  the  collection  of  taxes 
were  as  follows: 

"Sec.  49.  No  demand  of  taxes  shall  be  necessary, 
but  it  shall  be  the  duty  of  every  person  subject  to  taxa^ 
tion  under  the  laws  of  this  state,  to  attend  at  the  treas- 
urer's office,  at  the  county  seat,  and  pay  his  taxes,  and 
if  any  person  neglect  so  to  attend  and  pay  his  personalty 
taxes,  until  after  the  first  day  of  May  next  succeeding 
the  levy  of  the  tax,  the  treasurer  is  directed  to  levy  and 
collect  the  same,  together  with  the  costs  of  collection, 
by  distress  and  sale  of  personal  property  belonging  to 
such  person,  in  the  manner  provided  by  law  for  the  levy 
and  sale  of  property  on  execution,  and  the  treasurer 
shall  be  entitled  to  the  same  fees  for  services  as  are 
allowed  by  law  to  sheriflfe  for  selling  property  under 
execution."    Laws  of  1869,  199. 

"  Sec.  50.  On  the  first  day  of  May  of  the  year  after 
which  taxes  shall  liave  been  assessed,  all  unpaid  state^ 
county^  school^  precinct^  city,  and  village  taxes,  eoseept 
city  taxes  m  cities  of  the  first  class,  shall  become  delin- 
quent, and  shall  draw  thereafter  one  per  cent,  per  month 
interest,  which  interest  shall  he  collected  the  saine  as  the 
taaa  so  due,  and  it  shall  he  the  duty  of  the  county  treas- 
urer, or  any  other  person  charged  with  the  collection  of 
delinquent  taxes,  to  proceed  as  soon  after  the  first  day 
of  May,  as  practicahle,  to  make  such  delinquent  tax 
out  of  the  personal  property  of  such  delinquent,  if  any 
such  property  can  he  found;  and  this  provision  shall 
apply  as  well  to  the  taxes  assessed  on  real  estate,  and 
remaining  unpaid,  as  to  delinquent  taxes  assessed  on 
personal  property,  and  the  remedy  to  be  pursued  shall 
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be  the  same  as  provided  in  sections  forty -nine  and  fifty- 

two  of  this  act;  and  the  treasurer  shall  he  entitled  to 

five  per  cent,  additional  compensation  for  making  such 

collections^  to  be  paid  iy  such  deli/nquent^  and  also  the 

fees  iiow  prescribed  hy  law,^^    Laws  of  1871,  81.* 

"  Seo.  51.  Taxes  upon  real  property  are  hereby  made 
a  perpetual  lien  thereupon,  commencing  from,  the  first 
day  of  March  of  the  current  year^  against  all  persons 
and  bodies  corporate,  except  the  United  States  and  this 
state."    Laws  of  1871,  82.* 

"Seo.  52.  When  the  treasurer  distrains  goods,  he 
may  keep  them  at  the  expense  of  the  owner,  and  he  shall 
give  notice  of  the  time  of  their  sale,  within  five  days 
after  the  day  of  the  taking,  in  the  manner  that  constables 
are  required  to  give  notice  of  the  time  of  the  sale  of 
personal  property  on  execution;  and  the  time  of  the  sale 
shall  not  be  more  than  ten  days  from  the  day  of  the 
taking;  but  he  may  adjourn  the  sale,  from  time  to  time, 
for  a  period  not  exceeding  three  days,  and  shall  adjourn 
once  at  least  when  there  are  no  bidders;  and  in  case  of 
an  adjournment,  he  shall  put  up  a  notice  thereof  at  the 
place  of  sale."    Laws  of  1869,  200. 

"  Sec.  54.  Whenever,  in  the  collection  of  any  district, 
town,  city,  or  local  tax,  which  may  have  been  levied 
according  to  law,  the  collector  is  not  able  to  make  the 
tax  by  distress  and  sale  of  personal  property^  and  real 
estate  is  to  be  sold  for  the  same,  it  shall  be  the  duty  of 
the  collector  of  the  tax  to  send  such  delinquent  list  to 
the  county  treasurer  on  or  before  the  fifteenth  day  of 
July  of  each  year,  and  the  county  treasurer  shall  receive 
the  delinquent  list,  and  advertise  the  same  at  the  same 
time  he  advertises  the  sale  of  real  estate  for  delinquent 
taxes,  as  hereinafter  provided." 

*  These  sections  are  amendatory  of  sections  50  and  51  of  the  act  of  1869, 
page  199.    The  amendments  consisting  of  that  part  in  italics. — Reporter. 
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G.  W.  AjThbrose  and  E*  Estabrookj  for  plaintiffs  in 
error,  and  J,  M,  Woolworth^  intervening  on  behalf  of 
parties  holding  bonds  issned  by  counties  to  railroad  com- 
panies, made  substantially  the  same  arguments  as  in 
Hallenheck  v.  Hahn^  2  Neh,^  377. 

J,  C.  Cowiuy  for  defendant  in  error. 

An  injunction  will  not  lie  to  restrain  the  collection  of 
a  tax  upon  the  facts  stated  in  plaintiffs'  petition. 

1.  The  burden  of  proof  is  on  the  plaintiff,  and  he 
must  point  out  and  establish  the  errors  or  defects  upon 
which  he  grounds  his  claim  to  have  the  proceedings  set 
aside,  and  if  he  fails  to  do  so  a  court  of  equity  will 
not  interfere.  Bloodgood  v.  M.  <&  H,  R.  H.  Co.^  18 
Wend.j  32. 

2.  There  has  been  such  laches  on  the  part  of  the 
plaintiff,  in  making  no  objection  to  the  issue  of  said 
bonds,  and  permitting  them  thus  to  go  into  the  hands  of 
bona  fide  holders,  that  a  court  of  equity  will  not  now 
grant  the  relief  prayed.  Kellogg  v.  Ely,  16  Ohio 
State,  64. 

3.  A  court  of  equity  will  not  restrain  the  collection 
of  an  illegal  tax  on  the  ground  that  it  is  a  lien  on  real 
estate  and  will  cast  a  cloud  upon  the  title,  if  the  inva- 
lidity of  the  tax  appears  on  the  face  of  the  proceedings 
to  impose  it,  and  no  extrinsic  evidence  is  requisite  to 
show  such  invalidity.  Dowe  v,  Tlie  City  of  Chicago, 
11  Wall.,  108.  Susquehanna  Bamk  v.  Supervisors  of 
Brooms  Co,,  25  New  York,  314. 

4.  Nor  will  a  court  of  equity  restrain  the  collection 
of  a  tax,  where  the  injury  caused  by  the  injunction  will 
be  greater  than  the  benefit  to  plaintiff.  33  Conn.,  404. 
14  New  Jersey  Equity,  452.     16  Id.,  442.     17  Id.,  114. 

5.  Where  the  statute  provides  a  remedy,  a  court  of 
equity  will  not  interfere.    Macklot  v.  The  City  of  Dav- 
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enporty  17  Iowa,  379.    Brewer  v.  City  of  Springfield, 
97  Mass,,  164.    Lash  v.  Adams,  10  Gush,,  252. 

6.    Plaintiff  has  a  remedy  tinder  the  statute.    Gen- 
e7ul  Statvies,  924,  Sec.  (70.) 

•  Gantt,  J. 

The  questions  raised  by  the  allegations  of  the  petition 
in  respect  to  the  issuance  of  the  county  bonds  to  the 
railroad  companies,  and  in  regard  to  the  irregularities  in 
the  proceedings  of  the  assessor  and  county  commission- 
ers, it  is  deemed  ilot  necessary  to  now  bring  into  review 
in  this  court.  The  demurrer  admits  that  the  plaintiffs 
had,  at  the  time  the  tax  became  due,  and  still  have,  suffi- 
cient personal  property,  out  of  which  the  tax  could  have 
been  made,  and  the  important  question  now  for  consid- 
eration is,  is  such  a  showing  of  personal  property,  owned 
by  the  plaintiffs,  sufficient  ground  to  restrain  the  sale  of 
their  real  property,  imtil  this  personal  property  is  first 
exhausted?  It  is  true,  section  forty-nine  of  the  act  of 
February  15, 1869,  provides  that  if  any  person  neglects 
to  pay  his  personalty  tax,  the  treasurer  shall  collect  the 
same  by  distress  and  sale  of  personal  property;  but  section 
fifty-four,  however,  provides  that  when  in  the  collection 
of  any  town,  city  or  local  tax,  the  collector  is  not  ahle  to 
make  the  same  by  distress  and  sale  of  person/il  prop- 
erty, he  shall  send  the  delinquent  list  to  the  county 
treasurer,  where  it  is  to  be  collected  in  the  manner  set 
forth  in  that  section.  Section  fifty-one  makes  taxes  upon 
real  property  a  lien  thereon,  without  any  distinction  as 
to  whether  such  tax  is  general  or  local,  and  then  follows 
section  fifty-two,  which  without  any  limitation  of  taxes 
upon  real  or  personal  property,  provides  that  when  goods  . 
are  distrained,  the  treasurer  may  keep  them  at  the  ex- 
pense of  the  owner  until  the  sale  of  them,  and  further 
provides  the  manner  in  which  the  sale  shall  be  made. 
This  last  section  hardly  seems  to  stand  as  an  addendum 
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to  section  forty-nine,  for  it  is  general  in  its  terms,  and 
when  taken  in  connection  with  section  fifty-four,  and  the 
object  and  purpose  of  the  revenue  laws,  viewed  in  the 
light  of  the  rules  of  the  common  law  in  regard  to  the 
liability  of  lands  for  the  payment  of  debts,  it  would 
seem  pretty  clear  that  the  legislative  intention  was  to 
first  exhaust  the  personal  property  of  the  tax  payer  in 
the  collection  of  taxes. 

It  is  said  that  it  is  the  policy  of  the  law  to  resort  to 
the  land  itself,  only  when  all  other  remedies  fail  to 
enforce  a  satisfaction  of  the  tax.  And  it  would  hardly 
be  just  to  charge  the  legislature  with  the  inconsistency 
of  providing  that  in  some  cases  the  taxes  upon  realty 
should  be  made  by  distress  and  sale  of  personal  goods, 
while  in  other  cases,  the  payment  of  such  taxes  should, 
in  the  first  instance,  be  enforced  by  the  sale  of  real 
estate.  It  is  not  the  duty  of  courts  to  so  construe  stat- 
utes. It  is  said  that  "  statutes  are  to  be  construed  in 
reference  to  the  principles  of  the  common  law,  for  it  is 
not  to  be  presumed  that  the  legislature  intended  to 
make  innovations  upon  the  common  law  further  than 
the  case  absolutely  requires.  This  has  been  the  lan- 
guage of  courts  in  every  age."  1  K&rvt  ConCs^  464. 
Barry  v,  Mandell^  10  Johns.^  586.  And  it  has  always 
been  the  doctrine  of  the  common  law  to  protect  the 
domicile  of  the  subject  or  citizen.  By  the  common  law 
only  goods,  chattels,  and  profits  of  lands  could  be  taken 
on  execution.  2  Roll.y  Ahr.y  475.  2  Bac^  Ahr.i  686. 
And  ever  since  lands  by  statute  were  first  made  liable 
to  execution  for  the  payment  of  debts,  it  was  and  still  is 
the  rule,  that  the  personal  property  of  the  debtor  must 
be  exhausted  before  his  real  estate  can  be  taken.  It  is 
not,  therefore,  to  be  presumed  that  the  legislature,  in 
providing  for  the  collection  of  taxes,  have  so  greatly 
departed  from  the  long  settled  rules  of  the  law.  Would 
a  fair  construction  and  precise  observance  of  the  require- 
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mentfi  of  the  act  of  1869,  require  such  a  departure  from 
the  rules  of  law  which  has  protected  the  real  property  of 
the  subject  aud  citizen  in  all  ages  of  the  world's  history, 
where  mankind  have  pretended  to  be  governed  by  law? 

It  is  "  laid  down  as  a  universal  rule  in  the  collection 
of  taxes  assessed  upon  lands  of  residents,  that  the  person 
or  personal  estate  of  the  delinquent  is  the  primary  fund 
out  of  which  the  tax  must  be  paid,"  and  that  this  rule 
can  only  be  changed  by  positive  statutory  law.  Slack- 
well  on  Tax  Titles^  171.  ^ 

But  however  much  any  person  may  doubt  the  power 
of  the  treasurer,  under  the  act  of  1869,  to  first  exhaust 
the  personal  property  of  the  delinquent  tax-payer  in  the 
county,  there  can  be  no  doubt  that  under  the  first  section 
of  the  act  of  June  6,  1871,  which  is  amendatory  of  sec- 
tion fifty  of  the  act  of  1869,  it  is  his  imperative  duty  to 
do  so.  The  tax  stated  in  the  petition  became  delinquent 
May  1,  1871,  and  the  amendatory  section  makes  it  the 
duty  of  the  county  treasurer^  as  soon  after  the  first  day 
of  May  as  practicable,  to  make  the  delinquent  tax  out 
of  the  personal  property  of  the  delinquent,  and  this  pro- 
vision applies  to  taxes  assessed  on  real  estate,  and  remain- 
ing unpaid,  as  well  as  to  delinquent  taxes  on  personal 
property.     General  Statutes^  916. 

The  act  of  June  6,  1871,  took  eflect  and  went  into 
force  three  months  prior  to  the  time  fixed  for  the  sale  of 
the  lands  of  the  plaintifi^s,  and  nearly  two  months  before 
their  lands  were  advertised  for  sale,  and  there  is  no 
saving  clause  in  the  act.  So,  if  it  be  assumed  that  the 
act  of  1869  required  the  sale  of  real  estate  for  the  pay- 
ment of  delinquent  taxes,  without  first  exhausting  the 
personal  property  of  the  tax-payer  in  the  countj',  then  it 
is  clear  that  such  provision  of  that  act,  if  not  in  direct 
terms,  was  by  implication  repealed  by  the  act  of  1871 — 
some  two  months  before  the  lands  of  plaintiffs  were 
advertised  for  sale  by  the  defendant. 
10 
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It  is  said  in  New  London^  R.  i?.  Co.  v.  Boston  and 
Albany  R.  R.  Co.^  102  Mobb.^  389,  that  "  the  law  does 
not  indeed  favor  a  repeal  by  implication,  but  a  later 
statute,  containinj^  provisions,  though  merely  affirmative, 
plainly  repugnant  to  those  of  the  former  statute,  repeals 
it  as  absolutely  as  by  a  negative  clause."  Goodyear  v. 
Boston^  20  Pick.^  410.  Whitney  v.  Blanchard^  2  Gray^ 
208.  Even  the  jurisdiction  of  a  superior  court  may  be 
ousted  by  necessary  implication  as  well  as  by  express 
terms.  Cole  v.  Knight^  3  J.  R.^  4A:2,  Crisp  v.  Bur- 
berry^ 8  Bing.y  394.  And  in  the  case  of  Pierpont  v. 
Crouch^  10  Cal.y  316,  it  is  held  that  such  repeal  may 
be  by  implication  as  well  as  in  direct  terms,  and  that 
where  two  acts  are  passed  at  different  times,  not  in  terms 
repugnant,  yet  if  it  is  clearly  evident  that  the  last  one 
was  intended  as  a  revision  or  substitute  of  the  first,  it 
will  repeal  the  first  to  the  extent  in  which  its  provisions 
are  revised  or  substituted.  Daviess  v.  Fairhrain^  3 
Howard^  636.  SulUvan  v.  The  People^  15  /ZZ.,  233. 
Leigh^on  v.  Walker^  9  New  ffamp.^  59.  Dexter  v. 
Allen^  16  Barh.^  18.  Commomjoealth  v,  Kimhall^  21 
Pick,^  376.  Harrison  v.  Walker^  1  Kelly ^  32.  Sedg. 
on  Stat,  and  Const.  Law^  2d  Edition^  104.  So  in 
Key  V.  Goodwin,  4  Moore  and  Pay7iey  341,  351,  Tin- 
dall,  C.  J.,  says,  that  "  the  effect  of  a  repealing  statute 
I  take  to  be  to  obliterate  the  statute  repealed  as  com- 
pletely from  the  records  of  parliament  as  if  it  had  never 
passed,  and  that  it  must  be  considered  as  a  law  that 
never  existed,  except  for  the  purpose  of  those  actions  or 
suits  which  were  commenced,  prosecuted,  and  concluded 
while  it  was  an  existing  law."  Sedg.  on  Stat,  and 
Const.  Law,  2d  Edition,  108.  Williams  v.  County 
Commissioners,  35  Maine,  348.  Butler  v.  Palmar, 
1  Hill,  333.  JJndenjoood  v.  McDuffee,  15  Mich.,  367. 
Surtees  v.  Ellison,  4  Maul,  dc  Sel.,  586.  The  effect  of 
such  clause  on  a  previous  statute  which  imposes  a  pen- 
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alty,  or  confers  jurisdiction,  even  in  civil  cases,  is  not 
denied.  In  the  first  case  the  penalty  is  gone,  though 
the  repeal  takes  place  while  the  prosecution  for  it  is 
pending.  Yeaton  v.  The  United  States^  6  Cranch^  ^81. 
Rdchel  V.  The  Same,  6  Zi.,  329.  United  States  v. 
Passmorej  4  DalLy  372.  Commonwealth  v.  Kimball, 
21  Pick.,  375.  In  the  latter,  although  the  party  may 
have  instituted  suit,  and  it  be  pending  at  the  time  of  the 
repeal,  the  jurisdiction  is  gone,  and  with  it  all  his  rights. 
1  W.  Black.,  451.    Stc^er  v.  Innell,  1   Watts,  258. 

According  to  these  well  established  rules  of  construc- 
tion of  statutes,  it  is  clear  that  the  act  of  June  6,  1871, 
obliterated  as  completely  from  the  records  of  the  statutes 
as  if  the  same  had  never  existed,  all  authority,  whether 
assumed  by  construction  or  given  in  direct  terms,  which 
the  treasurer  prior  to  that  time  had  by  statute,  to  sell 
real  estate  for  taxes,  without  first  exhausting  the  personal 
projjerty  of  the  tax  payer.  In  the  language  of  this  last 
act,  ^Ht  shall  he  the  duty  of  the  county  treasurer"  or 
person  charged  with  tHe  collection  of  the  delinquent 
taxes,  to  proceed  and  make  snch  tax  out  of  the  personal 
property  of  such  delinquent;  and  so  long  as  a  sufficient 
amount  of  such  personal  property  can  be  found  in  the 
county,  and  be  distrained  and  sold  for  such  tax,  a  sale 
of  the  land  would  be  illegal  and  absolutely  void.  Catter- 
lin  V,  D&iiglas,  17  Ind.,  214.  Rathhurn  v.  Acker,  18 
Barb.,  333.  Dallam  v.  Oliver^s  Executors,  4  Gill,  446. 
Gojiveneurv.  Mayor  of  New  York,  2  Paige,  Ch,,  437. 
Jackson  v.  Sheppard,  7  Cow,,  89.  Parker  v.  Smith, 
4  Blackf,  70. 

The  express  purpose  of  the  statute  is,  and  it  seems  to 
be  the  universal  rule  of  law  unless  changed  by  positive 
statute,  that  if  coercive  measures  become  necessary 
they  shall,  in  the  first  instance,  be  directed  to  the 
personal  property,  and  the  real  estate  on  which  the  tax 
is  imposed  shall  not  be  resorted  to,  until  the  personal 
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property  is  first  exhausted;  and  this  requirement  of  the 
law  must  be  strictly  pursued.  In  Thacker  v.  Powell^ 
6  Wheatj  125,  it  is  said,  "  that  no  individual,  or  public 
ofScer,  can  sell  and  convey  a  title  to  the  land  of  another, 
unless  authorized  to  do  so  by  express  law,  is  one  of  those 
self  evident  propositions  to  which  the  mind  assents  with- 
out hesitation;  and  that  the  person  invested  with  such 
power  must  pursue  with  precision  the  course  prescribed 
by  law,  or  his  act  is  invalid,  is  a  principle  which  has 
been  repeatedly  recognized  in  this  court." 

It  need  only  be  further  observed  that  the  act  of  June 
6,  1871,  having  prescribed  in  direct,  positive,  terms,  tlie 
course  which  the  treasurer  must  pursue,  in  the  collec- 
tion of  delinquent  taxes,  it  excludes  all  other  modes  of 
procedure.  Siottx  City  ds  Pacific  H.  H.  v.  Washhigtaii, 
Co,^  3  Neh.^  42.  Hence  the  course  pursued  by  the 
defendant  in  offering  plaintiffs'  land  for  sale  for  taxes, 
when  it  is  admitted  that  they  had  sufficient  personal 
property  in  the  county,  out  of  which  such  tax  could 
have  been  made,  was  without  authority  of  law,  and 
would  only  have  cast  a  cloud  on  the  title  of  the  plain- 
tiffs. 

The  next  inquiry  is,  will  a  court  of  equity  interfere 
and  restrain  such  sale  of  real  estate  ?  It  cannot  be 
doubted  that  a  court  of  ecjuity  has  power  to  order  to  be 
delivered  up  and  canceled  a  deed  made  for  the  property 
on  such  sale;  and  is  not  the  jurisdiction  of  the  court  to 
enjoin  the  sale  co-extensive  with  its  jurisdiction  to  set 
aside  the  deed  and  order  it  to  be  canceled?  In  Pettit  v. 
Shepherd^  5  Paige^  Ch.j  501,  it  is  held  that  the  court 
having  this  jurisdiction  to  set  aside  a  sheriffs  deed  as 
forming  an  improper  cloud  upon  title  to  real  estate,  it 
follows  as  a  necessary  consequence  that  the  court  has 
jurisdiction  to  prevent  such  shade  from  being  cast  upon 
the  title,  when  the  defendant  evinces  a  fixed  determina- 
tion to  proceed  with  the  sale  upon  execution. 
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And  it  is  a  principle  long  and  well  established  that 
though  there  may  be  a  remedy  at  law,  yet  a  court  of  equity 
has  an  undoubted  jurisdiction  to  interfere  by  injunc- 
tion, in  cases  where  public  officers  are  proceeding  illegally 
and  improperly,  under  claim  of  right,  or  where  the  exer- 
cise of  such  jurisdiction  is  necessary  to  prevent  multi- 
plicity of  suits.  Mohawk  c&  Hudson  R,  JR,  Co.  v, 
ArtcheTj  6  Paigsy  Ch.^  88.  Belknap  v.  Belknap^  2 
Johns.,  Ch.,  472.  Livingston  v.  Livingston,  6  Id,,  497. 
Hamilton  v.  Cummings,  1  Id.,  516.  The  same  doctrine 
is  held  by  the  courts  of  England,  and  in  Hush  v.  Trus- 
tees of  Morden  College,  1  Vesey,  188,  Lord  Hardwicke 
allowed  an  injunction  to  restrain  commissioners  from 
entering  upon  the  lands  of  another  to  dig  gravel,  as  it 
was  not  within  their  authority,  although  by  such  act 
they  were  as  much  trespassers  as  private  persons  and 
might  be  responsible  at  law,  because  the  remedy  at  law 
would  not  be  equal  to  the  remedy  in  a  court  of  chancery. 
So  in  Shaud  v.  The  Aberdeen  Canal  Co.,  2  Dow.,  519, 
Lord  Elden  held  that  if  the  commissioners  exceeded 
their  powers,  they  became  trespassers,  but  chancery 
would  restrain  them  by  injunction,  and  keep  them 
strictly  within  the  limits  of  their  powers. 

In  Burnet  v.  Cincinnati,  3  Ohio,  87,  the  bill  alleged 
that  nnder  proceedings  illegal  and  void,  but  under  a 
legal  color,  the  defendant  was  about  to  sell  part  of  the 
real  estate  of  complainant,  for  the  payment  of  a  tax, 
and  prayed  an  injunction.  The  injunction  was  allowed 
and  maintained.  Culhertson  v.  Cincinnati,  16  Ohio, 
574.  Jones  v.  Same,  18  Id.,  323.  Knowlton  v.  Super- 
visors, 9  Wis.,  417.  Kinyon  v.  Duchene,  21  Mich., 
500.  WiUiams  v.  Penny,  25  Iowa,  438.  City  of  Jef- 
ferson V.  Patterson,  32  Ind.^  140. 

Now  according  to  these  well  settled  principles,  I 
think  it  is  clear  when  the  defendant,  under  the  facts 
admitted  in  the  case  at  bar,  evinced  his  fixed  determi- 
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nation  to  sell  the  lands  of  the  plaintiffs  for  taxes,  such 
proceedings  on  his  part  was  sufficient  to  call  into  exer- 
cise the  jurisdiction  of  the  court  to  prevent  by  injunc- 
tion such  sale,  which  could  only  result  in  a  conveyance, 
creating  a  cloud  upon  the  title  of  the  plaintiffs.  Pix- 
ley  V.  HigginSy  15  6'aZ.,  132. 

The  judgment  of  the  district  court  must  be  reversed, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  beyebsed. 

Maxwell,  J,  concurred.     Lake,  Ch.  J.,  dissented. 
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The  People  of  The  State  of  Nebraska,  ex  bel.,  Chbis- 
TOPHEB  Putnam  and  Amos  D.  Geobge  v.  Commission- 
ers OF  Buffalo  County,  and  the  King  Bbidge  Com- 
pany, OF  ToPEKA,  Kansas. 


1. 


2. 


3. 


4. 


Comity  Commiiiionen :  erection  of  public  buildings  and  open- 
ing ROADS.  In  letting  contracts  for  tbe  erection  of  county  buildings, 
and  for  the  improvement  of  such  roads  as  may  be  of  general  necessity, 
county  commissioners  must  award  the  same  to  tbe  lowest  responsible 
bidder.    ' 


:  BRIDGES  :  letting  contracts  for.    Public  bridges  are  parts 

of  public  roads,  and  the  provisions  of  Sec.  16,  Chap.  67,  Gen.  Stat, 
requiring  contracts  for  the  constniction  of  roads  to  be  let  to  the  lowest 
competent  bidder,  apply  to  the  letting  of  contracts  for  the  erection  of 
bridges ;  and  it  is  the  duty  of  county  commissioners  to  adopt  plans  and 
specifications,  in  advance  of  the  letting,  as  a  basis  on  which  bids  may  be 
received.     Lake,  Cu.  J.,  dissenting, 

Conitmotion  of  Statntei.  Whenever  a  statute  requires  the  perform- 
ance of  an  act  for  the  sake  of  justice  or  the  public  good,  the  word  "may" 
is  the  same  as  "shall, ".and  imposes  a  positive  and  absolute  duty. 

County  Commiiiionen  :  action  against.  Where  precinct  or  county 
bonds  are  placed  at  the  disposal  of  county  commissioners  for  the  purpose 
of  erecting  a  wagon  bridge  over  the  Platte  river,  it  is  their  duty  to  let 
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the  contract  for  the  construction  of  the  same  to  the  lowest  responsible 
bidder ;  failing  to  do  so,  such  bidder  or  a  tax-payer  of  the  county  may 
maintain  an  action  to  compel  them  to  so  award  the  contract. 

5.     :    The  commissioners  have  no  authority  to  require  each  bidder 

for  the  erection  of  a  bridge  to  accompany  his  bid  with  his  own  plans  and 
specifications,  they  adopting  such  plans  as  they  see  fit  and  accepting  the 
bid  accompanying  the  same,  no  opportunity  being  given  to  others  to  bid 
on  such  plans.  Such  conduct  opens  the  door  to  corruption,  favoritism, 
and  fraud ;  and  a  contract  awarded  on  such  a  letting  is  void. 

This  was  an  application  to  this  conrt  for  a  writ  of  man- 
damus. It  was  based  upon  affidavits  setting  forth  that 
the  county  commissioners  of  Buffalo  county,  having 
determined  to  erect  a  bridge  across  the  Platte  river 
at  Kearney  Junction,  for  the  erection  of  which  precinct 
bonds  had  been  voted,  met  on  the  29th  day  of  July,  1873, 
not  as  a  board  of  commissioners,  but  informally,  and 
examined  plans  and  specifications  submitted  to  them  by 
the  King  Wrought  Iron  Bridge  Company  and  by  Henry 
T.  Clarke;  that  on  the  following  day  the  commissioners 
being  in  regular  session,  after  considering  the  respective 
bids,  awarded  the  contract  for  the  erection  of  the  bridge 
to  the  King  Company  for  $13.00  per  lineal  foot,  whereas 
the  bid  of  Henry  T.  Clarke  was  for  $8.75  per  lineal  foot; 
and  the  relators  prayed  that  said  award  be  set  aside  and 
the  contract  be  made  with  Clarke. 

An  alternative  writ  was  allowed  and  upon  the  return 
day  thereof,  the  commissioners  tiled  their  answer  thereto 
in  substance  as  follows: 

"The  defendants  say  that  they  met  unofficially  on  the 
29th  day  of  July,  1873,  to  receive  bids  for  the  construc- 
tion of  said  bridge;  that  the  said  Henry  T.  Clarke  and 
George  E.  King  met  with  these  defendants  on  that  day 
for  the  purpose  of  making  bids  for  the  erection  and  con- 
struction of  said  bridge;  that  Clarke  was  there  in  person 
to  bid  on  his  own  behalf  and  King  to  bid  on  behalf  of 
the  King  Wrought  Iron  Bridge  Company  of  Topeka 
Kansas;    that    prior    to    that  time   said  parties   were 
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notified  by  the  said  defendants  to  fiimish  their  own  plans 
and  specifications  to  accompany  their  respective  bids, 
and  each  of  them;  that  the  commissioners  would  not 
furnish  plans  and  specifications  for  said  bridge,  but 
desired  to  have  the  bidders  for  the  contract  of  erecting 
and  constructing  the  same  to  furnish  their  own  plans 
and  specifications;  that  at  the  time  of  making  the  bids 
of  the  said  Clarke  and  the  said  King  it  was  understood 
between  them  and  each  of  them,  and  the  said  commis- 
sioners, that  the  said  Henry  T.  Clarke  and  the  said 
George  E.  King  were  each  to  furnish  plans  and  specifi- 
cations to  correspond  with  each  of  their  respective  bids; 
that  there  was  no  understanding  or  agreement  of  any 
kind  or  nature  whatever  between  the  said  Clarke  and 
the  said  King  or  either  of  them,  and  the  said  commis- 
sioners, by  which  bids  were  to  be  made  and  received  with 
reference  to  any  particular  plan;  that  said  commissioners 
did  not  agree,  on  the  29th  day  of  July,  1873,  upon  the 
character  of  said  bridge,  but  that  both  Clarke  and  King 
were  at  liberty  to  submit  any  kind  of  plans  and  specifi- 
cations, and  many  kinds  of  plans  and  specifications, 
accompanying  each  of  the  same  with  the  price  thereof, 
and  were  requested  to  furnish  various  and  difierent  plans 
and  specifications  together  with  the  corresponding  price 
of  each  separate  plan  and  specification  for  said  bridge  so 
that  the  commissioners  might  have  an  opportunity  to 
select  from  the  various  and  different  plans  and  specifica- 
tions with  the  corresponding  prices,  the  best  plan  and 
specification  for  the  price;  that  the  commissioners  prior 
to  the  29th  of  July,  1873,  and  on  that  day  before  any 
bids  had  been  made,  stated  to  said  Clarke  and  the  said 
King  that  they  reserved  the  right  to  reject  any  and  all 
bids;  that  it  is  wholly  untrue,  as  alleged  by  the  relators, 
that  the  defendants  on  the  30th  daj'-  of  July,  1873,  sit- 
ting as  the  county  commissioners  of  the  said  Bufialo 
county,  received  bids  upon,  or  with  reference  to,  any 
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particnlar  plan  or  character  of  bridge,  but  that  all  bids 
received  on  that  day,  and  before  that  time,  were  received 
without  reference  to  any  particular  plan  or  character  of 
bridge  except  such  plans  and  specifications  as  accompa- 
nied each  bid;  that  prior  to  the  29th  day  of  July,  1873, 
and  on  that  day,  and  before  any  bids  were  received,  it 
was  stated  by  the  commissioners  in  the  presence  and 
hearing  of  the  said  Clarke  and  the  said  King  and  to  each 
of  them,  that  bids  for  the  erection  and  construction  of 
said  bridge  must  be  made  for  bonds,  and  not  otherwise; 
that  the  commissioners  did  not  wish  to  sell  the  bonds 
themselves  and  would  not  sell  them;  that  whoever  built 
the  bridge  must  take  Kearney  precinct  bonds  for  his  pay, 
and  the  bonds  of  said  Buifalo  county,  if  $30,000.00  in 
bonds  of  said  precinct  should  not  be  sufficient,  provided 
always  that  the  electors  of  Buffalo  county  should  vote 
the  additional  bonds  if  the  same  should  be  required; 
that  Clarke  contrary  to  the  notice  previously  given  him, 
and  contrary  to  repeated  and  frequent  requests  made  to 
him  by  the  commissioners  to  bid  to  erect  and  construct 
said  bridge  for  a  certain  price  in  bonds,  made  three 
bids  to  erect  and  construct  the  bridge  each  of  which  was 
a  bid  for  cash  and  not  for  bonds,  and  that  said  Clarke 
wholly  failed  to  make  any  bid  whatever  in  bonds;  that  it 
is  untrue  as  alleged  by  the  relators  that  Clarke  at  the 
time  he  made  his  bids  for  $8.75  per  lineal  foot  included 
therein  an  offer  to  receive  the  bonds  of  Kearney  precinct 
and  the  bonds  of  Buffalo  coimty  or  either  of  them  in 
payment  of  said  work;  that  after  the  contract  was 
awarded,  Clarke  for  the  first  time  offered  to  receive  said 
bonds  in  payment  for  the  work  at  less  than  par  value, 
and  that  he  made  no  offer  to  receive  the  same  at  a  dis- 
count or  otherwise  until  after  the  contract  had  been 
awarded  to  the  King  Bridge  Company." 

It  was  also  alleged  in  the  answer  that  the  plans  offered 
by  Clarke  were  vague,  uncertain  and  indefinite,  while 
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tliose  of  the  King  Company  were  good  and  sufficient 
plans  and  specifications  upon  which  to  erect  a  suitable 
bridge;  that  the  bonds  of  the  precinct  had  been  delivered 
to  the  King  Company,  and  by  them  sold  to  third  parties; 
and  that  the  bonds  were  delivered  long  prior  to  the  appli- 
cation for  this  writ,  and  that  the  company  had  constructed 
under  their  contract  about  one-third  of  the  bridge. 

Upon  the  coming  in  of  the  answer,  considerable  testi- 
mony was  taken  orally  before  the  court.  The  difterent 
plans  proposed  by  Clarke  were  offered  in  evidence,  and 
the  facts  relative  to  the  meeting  of  the  commissioners 
and  their  acceptance  of  the  bid  made  by  the  King  Com- 
pany proven  as  set  forth  in  the  opinion  of  the  court. 

The  statutes  relative  to  the  powers  and  duties  of  county 
commissioners  in  regard  to  roads  and  bridges  are  found 
on  pages  953  and  954,  General  Statutes  1873,  and  are  as 
follows: 

"Sec.  15.  One-third  of  all  moneys  paid  into  the  county 
treasury  in  the  discharge  of  road  tax,  shall  constitute  a 
county  road  fiind,  which  shall  be  at  the  disposal  of  the 
county  commissioners  for  the  general  benefit  of  the 
county,  for  road  purposes;  the  other  two-thirds  of  all 
moneys  paid  into  the  county  treasury  in  discharge  of 
road  tax,  shall  constitute  a  district  road  fund,  which  shafll 
be  expended  only  in  that  district  from  which  it  was  col- 
lected, and  only  for  the  following  purposes: 

First.  For  the  construction  and  repair  of  bridges  and 
culverts. 

Second.  For  the  payment  of  damages  of  the  right 
of  way  of  any  county  road. 

Third.  For  the  payment  of  wages  of  supervisors, 
and  for  the  expense  of  procuring  the  necessary  guide- 
boards. 

Fourth.  For  the  payment  of  the  wages  of  commis- 
sioners of  roads,  surveyor,  chainmen,  and  other  persons 
engaged  in  locating  or  changing  any  county  road. 
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Provided^  however^  that  the  county  commissioners 
shall  have  power,  upon  receiving  a  petition  signed  by  at 
least  two-thirds  of  the  qualified  electors  of  any  district, 
to  order  that  any  road  moneys  in  the  treasury  belonging 
to  the  district  be  expended  in  any  other  district,  under 
the  direction  of  the  supervisor  thereof. 

Provided^  further^  that  the  county  commiaaioners 
may  levy  an  additional  cash  tax  for  bridge  purposes^ 
not  to  exceed  five  mills  on  the  dollar  of  the  assessed 
value  of  all  taxable  property ^  to  be  levied  and  collected 
as  other  taxes,  which  special  tax,  when  so  collected,  shall 
he  exclusively  applied  to  building  or  repairing  perma' 
nent  and  substantial  culverts  or  bridges,  u/nder  the 
direction  of  the  county  commissioners,^^ 

"Sec.  16.  The  county  commissioners  may  let  con- 
tracts to  the  lowest  competent  bidder  for  the  improve- 
ment of  such  roads  as  may  be  of  general  necessity,  and. 
pay  for  the  same  by  orders  on  the  county  treasury,  paya- 
ble out  of  the  county  road  fund;  but  no  contract  shall 
be  entered  into  for  a  greater  sum  than  double  the  amount 
of  money  on  hand  in  the  county  road  fund;  and  every 
bidder  before  entering  on  any  work  pursuant  to  contract, 
shall  give  bond  to  the  county,  with  at  least  two  good  and 
sufficient  sureties,  in  any  sum  double  the  amount  of  the 
contract;  which  bond  shall  be  approved  by  the  county 
commissioners,  conditioned  for  the  faithful  execution  of 
the  contract." 

J.  M,  WoohjDorth,  for  the  relators. 

Hamper  (&  Conner,  for  the  commissioners,  contended, 
inter  alia,  as  follows  : 

I.  The  application  for  the  writ  is  insufficient  because 
the  affidavits  on  which  the  application  is  made  fail  to 
show  that  the  relators  are  tax  payers  or  have  any  inter- 
est in  the  letting  of  the  contract.    The  affidavits  allege 
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the  adoption  of  a  certain  plan  by  the  commissioners,  bnt 
fail  to  show  that  either  of  the  bids  of  Henry  T.  Clarke 
were  made  upon  the  plan  so  alleged  to  have  been 
adopted. 

II.  A  rule  to  show  cause  why  a  mandamus  should 
not  issue  to  an  inferior  court  is  never  granted  unless  a 
prima  facie  case  is  presented  requiring  the  interposition 
of  the  supreme  court.     Ex  parte  Taylor^  14  Howardy  3. 

III.  If  Clarke  ever  had  any  claims  to  the  contract, 
he  forfeited  them  by  delay.  For  aught  that  appears  in 
the  writ  the  bridge  was  built  and  paid  for  months  ago. 
The  delay  is  fatal.  Kellogg  v.  Elyy  15  Ohio  State,  64. 
Ingeraon  v.  Berry,  14  Id.,  322. 

IV.  The  testimonv  discloses  the  fact  that  the  com- 
missioners  considered  the  plans  and  specifications  of 
Clarke  insufficient  and  unfit  for  a  bridge.  When  the 
bid  would  be  such  as  to  defraud  the  county  or  state  the 
board  may  use  discretion,  and  mandamus  will  not  lie  to 
compel  the  board  to  award  such  contract.  The  People 
V.  The  Contracting  Board,  33  Barb.,  511.  Id.,  33  New 
York,  382. 

V.  The  statute  confers  authority  to  determine  the 
merits  of  the  proposed  respective  structures  of  compet- 
ing bidders  for  public  buildings  and  bridges  upon  the 
county  commissioners,  and  having  general  authority  to 
contract  for  and  on  behalf  of  the  county  this  power  to 
select  must  be  with  the  commissioners.  A  lawful  dis- 
cretion vested  in  an  individual  officer  or  corporation  can 
not  be  destroyed  or  limited  by  the  writ  of  mandamus. 
Ex  parte  Black,  1  Ohio  State,  30.  Moses  on  Man- 
damus, 104.  The  United  States  v.  Outhrie^  17  How- 
ard, 284. 
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J.  C.  Cowin^  for  the  King  Bridge  company  argued 
that  the  writ  did  not  sttxte  facts  sufficient  to  warrant  the 
issuance  of  a  peremptory  writ  of  mandamus,  and  that 
the  King  Company  was  an  improper  party  to  this  pro- 
ceeding. 

Maxwell,  J. 

A  board  of  county  commissioners  are  held  to  be  a 
qu(Mi  corporation,  a  local  organization  which  for  pur- 
poses of  civil  administration  is  invested  with  a  few  of 
the  functions  characteristic  of  a  corporate  existence. 
Commissioners  of  Hamilton  County  v.  MighelSy  7  Ohio 
Statey  116.  A  grant  of  powers  to  such  a  corporation 
must  be  strictly  construed.  Id.y  Treadwell  v,  CommiS' 
sionerSj  11  Id.^  190.  And  in  a  recent  case  this  court 
held  that  "  the  grant  of  powers  to  such  oflScers  must  be 
strictly  construed,  because  when  acting  under  special 
authority  they  must  act  strictly  on  the  conditions  under 
which  the  authority  is  given.  They  can  only  exercise 
such  powers  as  are  especially  granted,  or  as  are  inci- 
dentally necessary  for  the  purpose  of  carrying  into  effect 
such  powers;  and  where  the  law  prescribes  the  mode 
which  they  must  pursue,  in  the  exercise  of  these  powers, 
it  excludes  all  other  modes  of  procedure."  The  Siovx 
City  and  Pctcific  H.  H.  v.  Washington  Cou?ity^  eto,^  3 
Jf^eb.,  42. 

Section  9  of  Chap.  XII ,  Revised  Statutes,  1866,  in 
force  at  the  time  this  contract  is  alleged  to  have  been 
entered  into,  provided  for  advertising  for  bids  for  build- 
ing a  court  house,  jail,  and  offices  for  register  of  deeds 
and  county  clerk,  the  advertisement  for  bids  to  contain 
plans  and  specifications  for  such  buildings,  and  the  con- 
tract to  be  let  to  the  lowest  responsible  bidder. 

An  act  approved  October  29, 1858,  provided  the  mode 
of  locating,  changing,  or  discontinuing  county  roads. 
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Laws  1858,  229.  Section  four  of  the  acjt  supplemental 
to  the  same,  approved  January  11,  1860,  provided  that 
county  commissioners  "may  let  contracts  to  the  lowest 
and  best  bidder  for  the  improvement  of  such  roads  as 
may  be  of  general  necessity,  and  pay  for  the  ssnne  by* 
orders  on  the  county  road  fund,  but  no  contract  shall  be 
entered  into  for  a  greater  sum  than  double  the  amount 
of  the  fund  on  hand  at  the  time  of  letting  the  same." 
Laws  1859,  51.  In  1862  the  law  was  again  amended, 
and  section  sixteen  as  it  now  exists  was  adopted.  Laws 
1861-62,  80.  In  1866,  section  fifteen  was  further 
amended  to  allow  county  commissioners  to  levy  an  addi- 
tional cash  tax  for  bridge  purposes,  not  to  exceed  five 
mills  on  the  dollar  on  the  assessed  valuation,  for  build- 
ing and  repairing  permanent  and  substantial  culverts  and 
bridges,  under  the  direction  of  the  county  commissioners. 
Revised'  Statutes  1866,  ^^^^  346.* 

The  word  "road"  is  generally  applied  to  highways, 
and  as  a  generic  term  it  includes  highway,  street,  and 
lane.  Webster  Dic.^  1144.  A  public  bridge  is  a  part 
of  a  road,  and  this  without  regard  to  its  length  or  cost. 
It  is  a  well  known  fact  that  a  very  large  proportion  of 
the  expenditure  necessary  to  be  made  by  the  several 
counties  for  the  improvement  of  roads  in  this  state,  is 
required  for  the  construction  of  bridges  and  their 
approaches,  and  we  cannot  presume  that  the  legislature 
intended  the  law  to  apply  to  grading  alone,  and  that 
bridges  and  their  approaches  should  be  excepted  from 
the  operation  of  the  law. 

The  fund  in  this  case  is  derived  from  precinct  and  county 
bonds  placed  under  the  control  of  the  county  commis- 
sioners of  Buffalo  county  for  the  purpose  of  erecting  a 
public  bridge  over  the  Platte  river.  In  the  expendi- 
ture of  this  fund,  the  commissioners  should  be  governed 
by  the  same  rules  in  letting  the  contract,  that  they  would 

*Sanie  section  now  in  force.    Gen.  Stat.,  053,  954.    Ante  /.  154. 
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be  in  letting  contracts  for  public  bridges  to  be  paid  for 
out  of  the  road  fund.  But  it  is  contended  that  the  pro- 
visions of  the  statute  that  the  commissioners  niay  let 
contracts  to  the  lowest  responsible  bidder  is  simply  per- 
missive, and  not  mandatory.  Judge  Dillon  says,  "  the 
cases  sustain  the  doctrine  that  what  public  corporations 
or  officers  are  empowered  to  do  for  others,  and  which  is 
beneiicial  to  them  to  have  done,  the  law  holds  they  ought 
to  do.  *  *  *  The  power  in  such  cases  is  conferred 
for  the  benefit  of  others  and  the  intent  of  the  legisla- 
ture, which  is  the  test  in  such  cases,  ordinarily  seems, 
under  such  circumstances,  to  be,  to  impose  a  positive 
and  absolute  duty."  Dillon  on  Municipal  Corpora- 
ttonSy  Sec.  62.  Wherever  a  statute  directs  the  doing  of 
a  thing  for  the  sake  of  justice  or  the  public  good,  tlie 
word  fnay  is  the  same  as  shall,  Carth.^  293.  Salk,^ 
609.     Skin.,  370. 

In  the  case  of  The  People,  ex  rel.,  v.  Weston,  Auditor, 
3  ^eb.,  323,  the  rule  is  laid  down  that  in  the  interpreta- 
tion of  statutes,  "  the  law  is  the  best  expositor  of  itself, 
that  every  part  of  it  is  to  be  taken  into  view  for  the  pur- 
pose of  discovfering  the  mind  of  the  lawgiver,  that  the 
details  of  one  part  may  contain  regulations  and  subject 
matter  restricting  the  intent  of  general  expressions  or 
words  in  another  part  of  the  same  law,  and  hence,  that 
every  part  of  the  law  is  to  be  considered  and  the  legisla- 
tive intent  is  to  be  extracted  from  the  whole  of  it." 
But  it  is  contended  that  the  fund  derived  from  the  tax 
of  five  mills  on  the  assessed  valuation,  to  be  expended 
under  the  direction  of  the  county  commissioners  in  the 
construction  of  bridges  and  culverts,  is  excepted  from  the 
operation  of  the  law  requiring  contracts  for  the  improve- 
ment of  roads  to  be  let  to  the  lowest  competent  bidder, 
and  that  the  law  applies  exclusively  to  contracts  which 
are  to  be  paid  out  of  the  road  fund.  It  is  only  necessary 
to  say  that  the  amendment  providing  for  a  tax  of  five 
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mills  on  the  dollar,  to  be  expended  for  bridges  and  cul- 
verts, took  effect  July  1,  1866,  as  an  amendment  to  the 
Toad  law,  and  the  fund  so  provided  is  an  additional  road 
fund  to  be  exclusively  applied,  however,  in  the  erection 
and  reparation  of  bridges  and  culverts.  The  money  is 
to  be  expended  under  the  direction  of  the  county  com- 
missioners.  A  certain  portion  of  the  fund  known  dis- 
tinctly as  the  road  fund  is  apportioned  among  the  several 
road  districts,  to  be  expended  under  the  direction  of  the 
supervisors  thereof;  and  the  provision  that  the  fund, 
raised  by  the  tax  of  five  mills  for  bridge  purposes,  should 
be  expended  under  the  direction  of  the  county  commis- 
sioners, is  evidently  intended  to  prevent  any  portion  of 
that  fund  from  being  distributed  to  road  supervisors  for 
the  use  of  their  -respective  districts.  Taking  the  entire 
law  together,  we  think  it  is  very  clear  that  the  provision 
requiring  contracts  for  opening  and  improving  roads  to 
be  let  to  the  lowest  competent  bidder,  applies  to  all  con- 
tracts of  that  kind,  including  contracts  for  the  erection 
of  bridges  and  culverts,  they  being  a  part  of  the  road. 
So,  from  the  necessity  of  the  case,  it  follows,  that  plans 
and  specifications  must  be  adopted  in  advance  as  a  basis 
on  which  bids  may  be  received. 

In  this  case  it  appears  from  the  evidence  that  the  com- 
missioners met  in  secret  session,  several  miles  away 
from  the  county  seat,  on  the  day  preceding  that  for  let- 
ting the  conti:act;  that  bids  were  there  received,  the 
commissioners  requiring  each  bidder  to  furnish  his  own 
plans  and  specifications,  they  assuming  to  adopt  such 
plans  as  they  saw  fit  and  to  accept  the  bid  accompanying 
the  same.  It  also  appears  from  the  evidence  that  they 
met  at  the  county  seat  for  a  short  time  on  the  day  on 
which  the  contract  was  to  be  let,  and  accepted  the  high- 
est bid  made,  that  a  bond  was  accepted  by  the  commis- 
sioners for  the  completion  of  the  contract,  which  is  now 
claimed  to  be  no  security  whatever,  and  thirty  thousand 
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doUare  of  the  bonds  of  the  precinct  delivered  to  the  con- 
tractor, without  authority  and  before  any  part  of  the 
bridge  had  been  erected;  and  that  is  now  urged  as  a 
reason,  in  this  court,  why  the  I^ing  Company  should  be 
permitted  to  build  the  bridge  in  question,  othei-wise,  it 
is  claimed,  the  bonds  will  be  lost  to  the  precinct.  No 
equities  can  be  founded  on  the  wrongful  delivery  of  the 
bonds,  even  if  they  have  passed  into  the  hands  of  inno- 
cent purchasers,  and  the  commissioners  are  individually 
liable  for  any  wrongful  application  of  the  funds  in  their 
hands.  But  a  contract  made  in  defiance  of  law  canoot 
be  made  valid  by  an  attempted  payment  of  the  considera- 
tion in  advance. 

There  is  no  doubt  of  the  right  of  the  lowest  responsible 
bidder,  or  of  a  taxpayer  of  the  proper  county  in  a  proper 
case,  to  maintain  an  action  of  this  kind,  and  in  no  other 
way  can  the  rights  of  bidders,  and  the  public,  be  fully 
secured  and  enforced.  In  the  case  of  Boren  cfe  GtLckes 
V.  Coinr*€  of  Darke  Oo.^  21  Ohio  State,  363,  the  court 
held:  "  Tlie  power  conferred  by  the  statute  was  to  award 
the  contract  t(»  the  lowest  bidder;  this  they  have  not 
done,  and  the  power  to  do  this  remains  to  be  exercised 
by  them.  To  hold  that  an  unauthorized  award  of  the 
contract  exhausted  their  power  to  make  the  only  award 
and  contract  they  were  authorized  to  make,  would 
afford  another  easy  mode  by  which  the  commission- 
ers might  nullify  the  statute."  To  permit  commis- 
sioners to  accept  plans  and .  bids  thereon  at  the  same 
time,  they  accepting  such  as  they  approve,  prevents  all 
competition  and  opens  the  door  to  corruption,  favorit- 
ism and  fraud,  and  is  against  the  policy  of  the  law. 
Boren  v.  Comr%  21  Ohio  State,  323.  The  estimated 
cost  of  tills  bridge  is  at  least  fifty  thousand  dollars.  Is 
it  not  remarkable  that  plans  and  specifications  were  not 
prepared  in  advance,  and  bids  invited  thereon?  There 
being  no  basis  on  which  bids  could  be  received  no  valid 
11 
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contract  can  be  founded  thereon ;  therefore  the  contract 
made  bj  the  county  commissioners  with  the  King  fridge 
Company  is  void,  and  there  being  no  valid  contract  with 
the  King  Company,  none  can  be  awarded  to  Clark. 

Mr.  Justice  Gantt  concurred  in  the  foregoing  opin- 
ion. Chief  Justice  Lake  concurred  in  the  judgment 
denying  the  writ,  but  dissented  from  the  views  taken  by 
the  majority  of  the  court  upon  the  construction  of  the 
statute,  and  filed  the  following  opinion. 

Lake,  Ch.  J. 

While  I  am  clearly  of  the  opinion  that  the  prayer  of 
the  relators  must  be  denied,  it  is  impossible  for  me  to 
give  my  assent  to  several  of  the  propositions  advanced 
by  a  majority  of  the  court.  I  will  therefore,  very  briefly, 
give  the  reasons  why,  in  my  opinion,  this  writ  should  be 
withheld. 

From  the  pleadings  and  testimony,  it  appears  that  the 
commissioners  of  Buffalo  county,  being  desirous  to  con- 
struct a  wagon  bridge  across  the  Platte  river,  invited  pro- 
posals therefor  without  having  previously  determined 
the  precise  kind  or  description  of  bridge  they  would  have, 
leaving  it  to  the  respective  bidders  to  furnish,  together 
with  their  bids,  plans  and  specifications  of  their  own, 
from  which  the  commissioners  would  select  the  one, 
which  under  all  the  circumstances  they  should  consider 
the  best.  On  the  29th  day  of  July,  1873,  bids  were 
made  by  the  King  Wrought  Iron  Bridge  Company  and 
by  Henry  T.  Clarke,  respectively,  upon  substantially  the 
same  general  plan,  but  differing  in  the  details  so  widely 
as  to  leave  it  quite  doubtful,  and  difficult  to  determine, 
which  one  would,  in  fact,  prove  to  be  the  more  desirable, 
or  valuable  to  the  county,  in  case  it  were  adopted. 

The  bid  of  the  King  Wrought  Iron  Bridge  Company 
was  for  thirteen  dollars  per  lineal  foot,  payable  in  the 
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bonds  of  Kearney  precinct,  which  it  seems  had  been 
voted  for  this  purpose,  while  that  of  Clarke  was  for 
eight  dollars  and  seventy-five  cents  per  lineal  foot,  but 
payable  in  money.  Subsequently,  however,  on  the  same 
day,  Clarke  offered  to  take  the  bonds  in  payment  at 
eighty  cents  on  the  dollar,  which  made  his  bid  the  low- 
est, provided  his  bridge  were  equally  as  good  as  that  of 
his  competitor.  "Without  very  much  reflection,  apparently, 
and  in  exceeding  great  haste,  the  bid  and  plans  of  the 
King  "Wrought  Iron  Bridge  Company  were  accepted  by 
the  commissioners,  the  contract  in  question  entered  into, 
and  the  bonds  of  said  precinct  actually  delivered  in  pay- 
ment before  a  single  blow  towards  the  construction  of 
the  bridge  had  been  struck.  But,  notwithstanding  the 
fact  that  the  testimony  shows,  very  satisfactorily  to  my 
mind,  that  the  course  pursued  in  this  instance  by  the 
commissioners  was  not  at  all  calculated  to  promote  the 
best  interests  of  the  people,  yet  I  do  not  think  such  a 
case  is  made  out  as  calls  for,  or  would  at  all  justify,  the 
application  of  the  corrective  which  is  here  sought. 

In  my  opinion,  the  radical  diflSculty  in  respect  of  the 
control  of  county  commissioners  in  the  erectioiji  of 
bridges  lies  in  the  almost  unlimited  discretion  with 
which  our  statutes  vest  them  in  dealing  with  this  subject! 
And  it  is  in  this  particular,  that  I  find  myself  wholly 
unable  to  agree  with  my  associates.  In  many  of  the 
states  we  find  ample  provision  made  by  statute  for  the 
guidance  and  control  of  officers  intrusted  with  the  erec- 
tion of  public  buildings,  bridges,  and  the  like,  by  which 
they  must  advertise  for  a  certain  time,  and  in  a  certain 
manner,  for  bids  to  do  the  work  according  to  plans  and 
specifications  previously  agreed  upon.  But,  in  respect 
of  bridges,  especially,  we  have  no  similar  statute  in  this 
state;  the  whole  matter  is  left  to  the  wisdom  and  sound 
discretion  of  the  commissioners  of  the  several  counties, 
wliich  discretion,  so  long  as  exercised  in  good  faith,  is 
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entirely  beyond  the  reach  or  control  of  any  authority 
whatsoever/  But,  while  this  is  true,  it  by  no  means  follows, 
if  it  be  clearly  shown  that  the  commissionere  are  pro- 
ceeding corruptly  in  the  exercise  of  such  discretion,  to, 
the  'prejudice  of  the  public  interests,  or  of  individual 
rights,  that  they  may  not  be  enjoined  by  the  courts,  or 
compelled  to  answer  in  damages  for  their  malfeasance. 

In  the  opinion  of  my  associates,'  section  16,  chap.  67, 
General  Statutes,  requires  that  contracts  for  the  erection 
of  permanent  bridges  within  a  county,  shall  be  let  to  "the 
lowest  competent  bidder"  and  that  this  necessitates  the 
previous  procurement  of  plans  and  specifications  to 
which  all  bids  must  conform.  I  do  not  so  understand 
this  provision.  It  is  clear  to  my  mind  that  this  section 
has  reference  >-8olely  to  such  work,  grading,  turnpiking, 
and  the  like,  which  may  be  paid  for  out  of  the  county 
road  fund  proper,  and  not  to  those  expensive,  permanent 
bridges,  referred  to  in  the  last  proviso  of  the  preceding 
section,  which  are  to  be  built  "under  the  direction  of 
the  county  commissioners,"  and  paid  for  out  of  a  fund 
raised  especially  for  that  purpose,  as  in  said  section  pro- 
vided. 

There  is  another  consideration  that,  in  my  opinibn, 
ought  to  have  much  weight  in  the  determination  of  this 
particular  question,  and  lead  this  court  to.  hesitate  long 
before  announcing  the  conclusion  that  all  contracts  for 
permanent  bridges  must  be  let  to  the  lowest  bidder.  It 
is  a  fact  of  common  notoriety  that  most,  if  not  all,  of  the 
very  best  bridges  are  patented,  and  can  only  be^  built  by 
the  respective  patentees,  or  the  person  who  has  purchased 
the  right  for  the  particular  state  or  territory.  In  such 
case  it  is  clear  that  there  can  be  no  competition  as  to  the 
building  of  a  bridge  of  any  one  particular  patent;  and  it 
would  be  an  act  of  follv  for  the  commissioners  to  announce 
that  they  had  settled  upon  a  structure  which  only  a  sin- 
gle individual,  or  company  had  the  right  to  build,  and 
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then  to  advertise  for  proposals,  in  the  expectation  of  com- 
petition, for  its  erection.  The  only  sensible  course  to 
pursue  in  such  case  would  be  the  one  ostensibly  taken 
by  these  commissioners,  to  invite  competition  between 
the  owners  of  the  most  valuable  patents,  leaving  the 
selection  to  be  made  after  due  consideration  of  their 
respective*  merits,  as  well  as  the  cost^  of  each.  This  I 
believe  to  be  the  course  that  a  prudent,  carefiil  man 
would  take,  in  such  case,  if  the  matter  concerned  him 
alone,  and  I  can  see  nothing  in  our  statutes  which  ought 
to  prevent  the  commissioners  of  a  county  from  acting  in 
like  manner,  in  behalf  of  the  public. 

On  the  argument  of  the  case,  no  question  w^s  raised, 
either  as  to  the  legality  of  ^  the  fund  out  o^ which  pay- 
ment was  to  be  made  for  the  bridge,  or  as  to  the  right  of 
the  commissioners  to  deal  with  it.  But,  notwithstanding 
this  fact,  Ixsannot  forbear «the  suggestion  that  the  auth- 
ority of  Kearney  precinct  to  issue  these  bonds,  to  my 
mind  is  not  altogether  clear,  and  may  admit  of  very  seri- 
ous doubt.  Should  it  be  here  adjudged  that  these  bonds 
were  issued  without  authority,  it  would  of  course  be 
fatal  to  the  claim  of  the  relators.  Inasmuch,  however, 
as  I  am  satisHed,  that  for  other  reasons,  already  stated, 
the  writ  must  be  denied,  and  for  the  fiirther  reason  that 
no  argument*'  has  been  heard  thereon,  I  forbear  the 
'expression  of  an  opinion  on  this  point,  at  this  time. 

For  the*  reason  therefore,  that  under  our  statutes  the 
duties  of  county  commissioner^  in  the  building  of  per- 
manent bridges,  are  chiefly  of  a  judicial,  or  discretionary 
character,  especially  so  of  the  particular  kind  of  struc- 
ture they  will  have,  I  do  not  think  this  court  has  any 
authority  to  compel  them  to  adopt  Clarke's  plan,  or  any 
other* definite  description  of  bridge,  but  that  in  this  mat- 
ter they  should  be  left  to  the  exercise  of  their  own  judg- 
ment entirely.  ^ 

For  these  reasons,  I  concur  in  the  opinion,  that  the 
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peremptory   writ  must  be  withheld,  and  the  case  dis- 
missed at  the  cost  of  the  relators. 

Wbit  denied. 


John  Monteith,  David  May,  F.  A.  Leonard  and  E. 
JuLrtjs  Schmidt,  plaintiffs  in  error,  v.  Louisa  E. 
Bax,  defendant  in  error. 

Fraudulent jCoATeyiaee :  evidence.  The  question  of  intent,  in  case  of  «n 
alleged  fraudulent  conveyance  of  prc^rty  by  a  husband  to  a  wife,  is  one 
of  fact  for  submission  to  a  juzy. 

Leonard  and  Schmidt  brought  an  action  in  the  dis- 
trict court  of  Lancaster  county,  against  Adam  Bax,  hus- 
band of  Louisa  E.  Bax,  the  defendant  in  error,  in  which 
an  order  of  attachment  was  issued  and  levied  on  a  prom- 
issory note,  executed  by  one  George  Douglas  to  the  said 
Louisa  E.  Bax,  Douglas  being  served  as  garnishee.  A 
trial  of  the  right  of  property  was  had  under  the  provis- 
ions of  Sec.  996-998  of  the  civil  code,  which  resulting  in 
favor  of  the  defendant  in  error,  a  bond  for  the  payment 
to  her  of  all  damages  she  should  sustain  by  reason  of  the 
detention  and  sale  of  said  note,  was  given  with  John 
Monteith  and  David  May  as  sureties.  At  the  April 
term,  A,  D.  1872,  of  the  district  court,  judgment  was 
obtained  by  Leonard  and  Schmidt  against  Adam  Bax 
for  $832.69  and  costs,  and  it  was  ordered  by  the  court 
that  Douglas  pay  in  to  the  clerk  tlie  amount  then  due 
by  him  on  the  note  attached,  to  abide  the  further  order 
of  the  court.  It  does  not  appear,  from  the  record 
brought  here,  that  anything  further  was  done  in  the 
cause.  Louisa  E.  Bax,  the  defendant  in  error,  then 
brought  suit  on  the  bond,  given  as  above  stated,  against 
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the  sureties,  Monteith  and  May.  Leonard  and  Schmidt 
were  brought  in  as  defendants  upon  their  own  motion. 
The  petition  of  Louisa  E.,  alleged  that  she  had  sustained 
damages  to  the  full  amount  due  and  unpaid  on  the 
Douglas  note,  and  also  that  said  note  was  her  own  sepa- 
rate property.  Tliese  allegations  were  denied  by  the 
answer,  which  alleged,  inter  alia^  that  in  law  the  said 
note  was  the  property  of  her  husband,  Adam  Bax; 
that  the  note  was  given  for  personal  property  sold  to 
George  Donglas,  which,  together  with  other  personal 
property  and  book  accounts,  altogether  of  the  cash  value 
of  two  thousand  and  three  hundred  dollars,  were  on  the 
30th  day  of  May,  1871,  by  deed  of  conveyance,  assigned 
and  transferred  by  said  Adam  Bax  to  his  wife  Louisa 
E.,  to  hinder,  delay  and  defraud  his  creditors,  and  espe- 
cially the  said  Leonard  and  Schmidt. 

There  was  a  trial,  and  upon  the  evidence  adduced,  the 
court  below  refused  to  submit  the  question  of  fraud  to 
the  jury,  but  directed  them  to  find  a  verdict  for  Louisa 
E.  The  defendants,  Monteith,  May,  and  Leonard  & 
Schmidt,  then  brought  the  cause  here  by  petition  in 
error. 

Seth  Mohinsoiij  for  plaintiffs  in  error. 

Our  statute  expressly  provides  that  fraudulent  intent 
shall,  in  all  cases  of  this  kind,  be  a  question  of  fact  and 
not  of  law.  This  provision,  of  itself,  is  sufficient  to 
dispose  of  the  case.  Sec.  20,  Genl.  Stat.j  395.  "What- 
ever the  opinion  of  this  court  or  the  court  below  may  be, 
if  the  question  of  fact  were  submitted  to  them,  it  is 
plain  upon  principle  and  authority,  that  the  whole  ques- 
tion of  fraud  or  no  fraud  is  for  the  jury  upon  all  the 
facts  of  the  case.  Bump  on  Frauds  Con.^  69,  115, 
137,  148.  Allen  v.  Cowan,  23  JVew  York,  502.  Bab- 
cock  V.  Eckler,  24  Id,,  623.     Cole  v.  White,  23  Wend., 
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511.  Seward  v,  JacJcson^  8  Cow,,,  416.  Smith  v, 
Acker^  23  Wend.^  653.  Hanford  v.  Archer^  4  HUl,^ 
271.    Kerr  on  Fraud  and  Mistake^  204. 

PhUpott  <&  Cantlorh  (with  whom  was  also  T,  M. 
Ma/rqueite\  for  defendant  in  error. 

It  is  not  the  province  of  a  jury,  under  Sec.  20,  Chap.  25, 
Gen.  Stat.,  page  396,  to  determine  or  find  whether  a  certain 
transaction  is,  or  is  not,  fraudulent.  It  is  a  question  of 
fact  for  the  jury  to  determine  if  there  be  the  existence 
of  a  certain  intent,  and  for  the  court  to  declare  whether 
such  intent  be  fraudulent  or  otherwise.  Gere  v.  Mur- 
ray^ 9  Minn,^  305. 

Tlie  question  of  error  assigned  is  not,  whether  the 
court  erred  in  not  leaving  it  to  the  jury  to  say  if  there 
be  the  existence  of  a  certain  intent,  or  for  it  to  find  tlie 
facts  that  constitute  the  fraud,  but  to  say  whether  the 
transaction  be  fraudulent — the  very  matter  which,  if  it 
had  been  submitted,  woulcj  have  been  error  itself ;  there- 
fore the  court  did  not  err  in  not  leaving  it  to  the  jury  to 
say  that  the  said  transaction  was  fraudulent. 

Fraud  is  a  question  of  law.  It  is  the  judgment  of  the 
law  on  facts  and  intents.  Sturtevant  v.  Ballai'd^  9 
Johiis.^  337. 

Gantt,  J. 

On  the  trial  of  this  cause,  it  was  admitted  that  the 
personal  property  conveyed  by  Adam  Bax  to  his  wife 
was  of  the  reasonable  cash  value  of  two  thousand  dollars, 
besides  the  book  accounts  of  about  three  hundred  dollars; 
that  when  Adam  and  his  wife  settled  at  Lincoln,  in  the 
fall  of  1868,  they  were  both  destitute  of  any  means,  and 
were  dependent  on  his  daily  labor  for  a  livelihood;  that 
he  commenced  the  business  of  a  shoemaker,  and  at  dif- 
ferent times  purchased  of  various  firms  and  persons 
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merdiandiBe,  confiisting  of  boots,  shoes,  leather,  and 
material  to  be  used  in  his  business,  being  all  the  time 
largely  indebted  on  such  purchases  until  April,  1871, 
when  his  whole  indebtedness  amounted  to  the  sum  of 
$2,546.21 ;  and  that  all  the  property  which  the  ss^id  Adam 
and  his  wife  possessed  or  owned,  other  than  that  trans- 
ferred by  him,  under  the  deed  of  conveyance  to  his  wife, 
did  not  exceed  $1,450,  in  value.  Adam  and  his  wife  each 
testified,  that  before  their  marriage  she  was  possessed  of 
some  money  in  her  own  right,  which  she  received  from 
the  estate  of  her  former  deceased  husband;  that  after 
their  marriage,  and  during  the  year  1865,  she  loaned  to  ^ 

her  husband  at  two  different  times,  five  hundred  dollars 
of  this  money,  taking  his  due-bills  for  the  same;  that  ' 

afterwards  she  loaned  to  him  other  sums,  making  in  all 
the  sum  of  $827;  and  that  while  residing  in  Tennessee 
in  1866,  these  due-bills,  and  the  house  in  which  they 
resided,  were  burned  and  wholly  destroyed. 

The  court  instructed  the  jury  to  "bring  in  a  verdict 
for  the  plaintiff"  (now  defendant  in  error)  "for  the 
amount  due  on  the  note."  It  is  urged,  that  in  thus 
directing  the  jury  to  find  a  verdict  for  the  defendant  in 
error,  the  court  erred. 

When  we  consider  that  Adam  Bax  and  wife  settled  at 
Lincoln  without  any  pecuniary  means  whatever;  that  he 
purchased  the  goods  to  carry  on  his  business  mainly  on 
credit,  and  became  largely  indebted  therefor;  that  he 
conveyed  to  his  wife  property  in  value  greatly  dispro- 
portioned  to  the  amount  claimed  to  have  been  loaned  to 
him  by  her;  that  she  was  acquainted  with  all  his  cir- 
cumstances during  the  time  he  was  carrying  on  business; 
and  also  consider  all  the  transactions  between  them  both 
at  the  time  of  the  transfer  of  the  property  to  her  and 
preceding  that  time,  as  is  shown  by  the  evidence,  it  seems 
very  clear  that  the  real  question  raised  and  to  be  determ- 
ined in  the  case  was,  whether  the  transfer  of  the  property 
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by  Adam  to  his  wife  was  fraudulent  as  to  his  creditors, 
Leonard  and  Schmidt.  And  the  question  now  presented 
for  consideration  is,  should  the  court  below  have  submit- 
ted the  question  of  fraud  to  the  jury,  as  one  of  fact  to  be 
by  them  determined  from  all  the  evidence  and  circum- 
stances of  the  case? 

In  answering  this  question  it  may  first  be  observed,  as 
is  said  in  Nolan^s  Appeal^  23  Penn.  Stdte^  38-9,  that 
although  "the  possession  and  use  by  a  husband  of  his 
wife's  money  is  very  strong  evidence  of  the  conversion 
of  it  to  his  own  use,  and  with  intent  that  her  right  to  it 
shall  be  divested,  yet,  this  presumption  may  be  repelled 
by  sufficient  proof  of  a  different  intention.  It  may  be 
shown  by  parol  proof,  that  the  husband  has  the  use  of 
the  wife's  money  for  a  limited  or  special  purpose  and 
with  intent  to  hold  it  in  trust  for  her,  but  the  evidence 
of  such  intent  and  purpose  must  be  clear  and  unques- 
tionable." This,  undoubtedly,  is  the  correct  rule  under 
the  statutory  provisions  which  exempt  the  separate  prop- 
erty of  the  wife  from  liability  for  debts  of  h6r  husband; 
and,  according  to  this  rule,  it  ivill  hardly  be  questioned, 
under  clear  and  unquestionable  proofs  of  a  bona  fide 
transaction  by  which  the  husband  has  the  use  of  the 
wife's  money  in  trust  for  her,  that  she  may  become  his 
creditor,  and  be  entitled  to  the  rights  of  any  other  cred- 
itor of  the  husband. 

It  may,  en  paemriy  be  observed,  that  the  general  act 
relating  to  the  rights  of  married  women,  took  effect  sub- 
sequent to  the  time  of  the  transaction  between  Adam 
Bax  and  his  wife,  and  it  is  not  therefore  necessary  to  now 
exjjress  any  opinion  as  to  the  proper  construction  of  this 
latter  act. 

Now  under  the  above  rule,  requiring  proof  to  repel  the 
presumption  of  the  conversion  of  the  wife's  money  by 
the  husband  to  his  own  use,  with  intent  to  divest  her 
right  to  it,  it  seems  that  the  determination  of  such  ques- 
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tipn  must  necessarily  become  one  of  fact,  which  in  actions 
at  law,  are  to  be  tried  by  a  jury;  but  when,  as  in  this 
case,  the  question  raised  is  one  of  fraudulent  conveyance 
of  property  by  the  husband  to  his  wife  to  hinder,  delay, 
and  defraud  his  creditors,  it  seems  clear,  both  upon  prin- 
ciple and  authority,  that  the  fraudulent  intent  is  a  ques- 
tion of  fact  which  must  be  submitted  to  a  jury,  to  be 
tried  by  them  upon  the  proofs. 

It  is  said  that  fraud,  implies  a  fraudulent  intent,  and 
that  intent  or  intention  is  an  emotion  or  operation  of 
the  mind,  and  can  usually  be  shown  only  by  acts  or 
declarations;  a  man  is  presumed  to  intend  the  con- 
sequences resulting  from  his  own  acts;  hence,  the  fraud- 
ulent intent  is  the  inference  or  conclusion  of  fact 
drawn  from  the  facts  or  circumstances  of  the  transaction, 
and  if  it  is  a  presumption,  it  is  a  presumption  of  fact 
and  not  of  law.  1  Qreenleaf  Ev.^  Sec,4Aj  48.  Certainly 
it  is  the  province  of  the  jCiry,  who  are  to  try  the  facts, 
to  find  the  actual  intent,  and  this  doctrine  is  in  perfect 
accord  with  our  statute  of  frauds  which  declares  that  the 
question  of  fraudulent  intent  shall  be  deemed  a  question 
of  fact,  and  not  of  law.  General  Statutes^  395.  And 
in  Oliver  v.  JEaton,  7  Mich,^  113,  in  respect  to  the 
statute  it  is  said,  that  "  it  certainly  does  not  strike  one 
as  an  obvious  conclusion  from  this  language,  that  the 
fraudulent  intent  to  be  derived  from  any  given  or  found 
state  of  facts,  was  intended  to  be  made  an  inference  of 
law.  The  question  of  intent^  and  not  merely  the  facts 
from  which  it  may  be  inferred,  is  declared  to  be  a  ques- 
tion for  the  jury.  The  statute  must  have  some  mean- 
ing, and  it  was  undoubtedly  introduced  to  create  or 
settle  a  rule  of  law."  Smith  v.  Acker,  23  Wend.,  657-8. 
But  ^^  when  the  instrument,  on  its  face,  is  one  the  law 
will  not  sanction  against  creditors,  it  is  the  duty  of  the 
court  to  pronounce  fraudulent  as  to  them,  but  the  court 
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cannot  look  at  matters  dehors  the  instrument  for  that 
purpose. ' '  Bagg  v,  Jerome^  7  Mich. ,  157-8.  Cunning' 
ham  V.  Freeborn^  11  Wend.^  261.  So,  it  is  said,  that 
when  the  existence  of  the  fraudulent  intent  is  a  question 
of  fact,  it  must,  in  actions  at  law,  be  expressly  found  by 
the  jury,  for  the  court  caniiot  infer  it.  Allen  v.  Wheeler j 
A^Crray^  123.  Ewing  v.  Gray^  11  Ind.^  64.  Maples  v. 
Bu7mside^  22  Iiid.^  139.  Banfield  v,  Whipple,  14  Allen, 
13.  Grreen  v.  Tanner,  8  Met,  411.  Bagg  v.  Jerome, 
7  Mich.,  145. 

In  Bahcock  v.  Eckler,  24  New  York,  628,  it  is  held 
that  to  make  a  deed  voluntary,  "it  must.be  without  any 
the  least  valuable  consideration,"  and,  that  "when -a 
conveyance  of  land  is  upon  any  the  least  valuable  con- 
sideration, the  question  whether  it  be  fraudulent  as  to 
creditors  belongs  exclusively  to  the  jury,  as  a  question 
of  fact;"  and,  where  the  debtor  had  conveyed  property 
to  a  creditor,  it  was  held,  that  "  the  defendant  clearly 
had  a  right  to  show  upon  the  question  of  fraud,  that  the 
value  of  the  goods  mortgaged  to  plaintiffs  was  dispro- 
portioned  to  the  amount  of  their  debt.  It  might  tend, 
with  other  circumstances,  to  show  an  intention  to  hinder 
and  embarrass  the  creditors  by  covering  up  his  prop- 
erty." Fordv.  Williams,  13  New  York,  583.  And  in 
Seward  v.  Jackson,  8  Cow.,  433,  Spencer  says,  that 
"where  there  was  some  valuable  consideration,  whether 
sufficient  or  not,  whether  the  whole  was  not  to  avoid  the 
payment  of  creditors,  are  distinct  questions  depending 
upon  a  variety  of  facts  and  circumstances,  and  which 
it  is  considered  on  all  hands,  must  be  decided  by  a 
jury." 

We  think,  that  under  the  evidence  and  all  the  circum- 
stances of  this  case,  the  question  of  fraud  should  have 
been  submitted  to  the  jury  as  a  question  of  fact,  to  be 
determined  by  them,  and  therefore  the  judgment  of  the 
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court  below  should  be  reversed  and  cause  remanded  for 
a  trial  de  novo, 

KeYERSED   Ain)   BEMAITDED. 

Mb.  Justice  Maxwell,  concurred.    CmEP  Justice 
Lake,  having  tried  the  cause  below,  did  not  sit. 


0.  J.  MaBTIN,   PLAIimFP   IN   EBROB,   V.    ISAIAH   CoPPOCK, 
,  DEFENDANT  IN  EBBOB. 

1.  Praotioa:  authentication  of  depositions.  Depositions  taken  in 
Illinois  by  a  notary  public,  certified  to  under  his  hand  and  official  seal, 
may  be  read  in  evidence  here  without  further  authentication. 

2.    :  AMENDMENT  OF  SUMMONS.    The  amendment  of  a  summons, 

made  after  notice  to  the  defendant  by  the  correction  of  a  mistake  in  the 
name  of  the  plaintiff,  relates  back  to  the  time  of  service. 

Ebbob  to  the  district  court  for  Lancaster  county.     The 
opinion  states  the  case. 

PhUpot  cfe  Caution^  for  plaintiff  in'error. 

I.  The  issuance  of  the  summons  in  this  case  was  not 
the  issuance  of  a  summons  in  the  case  of  Isaiah  Coppock 
against  O.  J.  Martin.  Gen'l  Stat.^  Sec.  64,  533.  Tlie 
« summons  did  not  give  the  name  of  Isaiah  Coppock 
either  in  the  body  of  it  nor  in  the  indorsements  thereon, 
the  name  Isaiah  being  omitted,  and  the  name  Isaac 
beifag  used.  A  person  cannot  have  two  christain  names 
at  one  and  the  same  time.  Bacon^s  Abr,^  vol.  7,  p.  7 
(-ff.),  1.  Coke  Litt,  3.  2  Roll.  Ahr.,  135.  Isaiah  and 
Isaac  cannot  be  taken  to  be  the  same  name,  for  there  is 
a  substantial  variance  in  sound,  original,  and  common 
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use.    7  Bac.^  Ahr.^  5,  6.     JRobinson  v.  Neal^  5  Monroe^ 
213. 

II.  The  service  of  said  summons  on  Martin  is  not 
service  by  virtue  of  which  Isaiah  Coppock  was  author- 
ized to  commence  the  taking  of  testimony  in  his  said 
action,  under  Sec.  373  of  the  code. 

III.  At  the  time  of  the  taking  of  depositions  by 
notaries  in  this  case,  they  were  not  authorized  by  the 
statutes  of  the  state  of  Illinois  to  have  an  official  seal. 
Statutes  of  Illinois^  Chap.  75.  An  Act  to  provide  for 
the  appointmerit^  etc.,  of  notaries j}ublie,  Approved  April 
5,  1872,  See.  7.  Therefore  having  no  seal,  depositions 
taken  by  them  must  be  further  authenticated,  before 
they  can  be  read  in  evidence  here. 

Lamb  <k  Billingsley^  for  defendant  in  error. 

I.  The  depositions  could  be  taken  before  a  notary 
public,  out  of  the  state,  by  the  express  terms  of  our 
statute,  withoift  any  regard  to  the  particular  authority 
conferred  on  notaries  by  the  laws  of  Illin6is.  Civil 
Code^  Sec.  375. 

II.  When  a  statute  authorizes  an  act  to  be  performed 
in  another  state,  by  an  officer  of  that  state,  deriving  his 
authority  under  its  laws,  our  courts  will  take  judicial 
notice  of  the  laws  of  that  state  in  passing  upon  the 
validity  of  his  acts,  without  further  proof.  Vance  v. 
Schuyler^  1  Oilman,  163.  Secrist  v.  Green,  3  Wal- 
lace, 744.  Carpenter  v.  Dexter,  8  Id.,  513.  His  own 
authentication  is  sufficient  unless  a  contrary  rule  is  pre- 
scribed by  statute,  and  this  by  force  of  our  own  statute. 
City  Bank  v.  Lurnley,  28  How.  Prac,  397.  £^arl  v. 
Ilurd,  5  Blachf.,.M^. 
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III.  By  the  law  of  Illinois,  notaries  could  and  did 
administer  oaths,  and  did  have  official  seals,  and  were 
required  to  use  them  in  some  cases,  but  whether  this 
was  by  common  law  or  by  statute  may  not  be  altogether 
clear.  Stout  v.  Slattery,  12  III.,  162.  Rowley  v.  Ber- 
rian.  Id.,  198.    Dyer  v.  Hint,  21  Id.,  80.       -^ 


Maxwell,  J. 

On  the  tenth  day  of  Febmary,  1872,  the  defendant  in 
error  filed  his  petition  in  the  district  court  of  Lancaster 
county  against  the  plaintiff  in  error,  alleging  that  he 
was  indebted  to  him  in  the  sum  of  four  hundred  and 
fifty -six  dollars  and  fifty-one  cents,  with  interest  from- 
October  1,  1868,  for  money  friiudulently  received  and 
appropriated  to  his  own  use.  A  summons  was  issued  in 
the  name  of /^aflsc  Coppock  and  served  on  Martin,  on 
the  13th  day  of  February,  1872.  On  the  26th  day  of 
March,  after  notice  to  Martin,  a  motion  was  made  to 
arr^end  the  summons  heretofore  issued  in  the  action  by 
changing  the  name  Isaac,  as  written  in  the  summons,  to 
Isaiah,  to  correspond  with  the  petition  and  precipe, 
which  motion  was  sustained.  On  the  29th  day  of  April, 
1872,  the  plaintiff  in  error  filed  a  motion  to  strike  certain 
redundant  matter  from  the  petition.  No  action  appears 
to  have  been  had  on  the  motion,  and  on  the  2d  day  of  May, 
1872,  Martin  filed  his  answer  denying  the  allegations  of 
the  petition.  The  case  was  tried  at  the  October  term, 
1872,  for  Lancaster  county,  and  Coppock  recovered  the 
amount  claimed  in  his  petition.  The  cause  is  now 
brought  to  this  court  by  petition  in  error.  The  errors 
assigned  are  as  follows: 

First.  That  the  court  erred  in  admitting  the  deposi- 
tions of  Isaiah  Coppock,  William  Coppock,  A.  B.  Powell, 
Josiah  Hurty,  and  James  A.  Eads. 
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Second.  That  the  court  erred  in  not  sustaining  the 
exceptions  to  said  depositions. 

Third.  That  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

On  the  28th  day  of  October,  1872,  Martin  filed  excep- 
tions to  the  depositions  of  Isaiah  Coppock  and  William 
Coppock. 

First.  Because  the  official  character  of  the  notary 
before  whom  they  were  taken  was  not  properly  proved. 

Second.  Because  the  plaintiff  in  the  court  below 
commenced  taking  the  same  before  service  of  summons 
was  had  on  the  defendant. 

The  same  exceptions  were  filed  to  the  depositions  of 
Josiah  Hurty  and  James  £ads. 

The  notice  to  take  depositions  was  served  on  Martin 
on  the  23d  day  of  March,  1872,  and  the  depositions 
appear  to  have  been  taken  on  the  second  day  of  April, 
1872.  To  sustain  his  exceptions,  the  plaintiff  in  error 
read  in  evidence,  chapter  75  of  the  Statutes  of  Illinois, 
in  relation  to  the  powers  and  duties  of  notaries  pubjic. 
Also  an  act  of  the  legislature  of  Illinois,  approved* April 
5, 1872,  in  which  it  is  provided  that  "each  notary  public 
hereafter  appointed  shall,  upon  entering  upon  the  duties 
of  his  office,  provide  himself  with  a  proper  official  seal, 
with  which  he  shall  authenticate  his  official  acts,  upon 
which  shall  be  engraved  the  words  "Notarial  Seal"  and 
the  name  of  the  county  in  which  he  resides." 

Section  384  of  the  code  of  civil  procedure  provides 
that  "depositions  taken  pursuant  to  this  title  by  any 
judicial  or  other  officer  herein  authorized  to  take  deposi- 
tions having  a  seal,  whether  resident  in  this  state  or  else- 
where, shall  be  admitted  in  evidence  upon  the  certificate 
and  signature  of  such  officer  under  the  seal  of  the  court 
of  which  he  is  an  officer,  or  his  official  seal,  and  no  other 
or  further  act  of  authentication  shall  be  required." 

The  certificate  to  the  deposition  of  William  Coppock 
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and  Isaiah  Coppoek,  concludes  as  follows:  "In  testimony 

whereof  I  have  hereunto  set  my  hand  and  official  seal 

this  third  day  of  April,  1872. 

George  A.  Dice, 

IOeme  A.  DIm,  )  N.  P." 

Kotary,         L 
Y«nBlIUon  Co., 
minolB. 


The  certificate  to  the  depositions  of  Alexander  B. 
Powell,  Josia];i  Hurty  and  James  A.  Eads  concludes  as 
follows: 

"In  testimony  whereof  I  have  hereunto  set  my  hand 
and  notarial  seal  this  8th  day  of  April,  1872. 

Joseph  E.  Dyers, 
'^•noSS"^  /  Notary  Public." 

PubUc, 
Paris,  lU. 

It  is  every  where  held  that  it  is  a  sufficient  authenti- 
cation of  a  protest  made  in  a  foreign  country  or  state 
that  it  purports  to  be  and  apparently  is  under  the  seal  of 
a  notary.     1  Parson  Bills^  634,  note  p.  and  eases  cited. 
1  Bouvier  Dic,^  503. 

We  cannot  presume  from  the  evidence  offered  that  the 
law  of  HHnois  did  not  require  the  use  of  a  seal  at  the 
time  these  depositions  were  taken.  The  authentication 
was  clearly  sufficient  and  the  exceptions  thereto  properly 
overruled. 

As  to  the  point  that  notice  to  take  depositions  was 
given  before  the  service  of  summons,  it  is  sufficient  to 
say  that  service  of  summons  was  made  upon  Martin  on 
the  thirteenth  day  of  February,  1872,  and  notice  to  take 
depositions  was  served  on  him  March  23,  1872,  that  dep- 
ositions would  be  taken  on  the  second  day  of  April. 
The  mistake  in  the  name  of  Coppoek  could  not  have 
misled  Martin,  but  when  the  amendment  to  the  summons 
12 
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was  made  it  related  back  to  the  time  of  service.  Tlie 
defense  in  this  case  is  purely  technical.  The  case  as  pre- 
sented by  the  bill  of  exceptions  shows  the  defendant  in 
the  court  below  to  be  indebted  to  Coppock  for  the  full 
amount  claimed  in  the  petition,  and  we  see  no  error  of 
which  he  has  any  cause  to  complain.  The  judgment  of 
the  district  court  is  therefore  aflarmed. 

Judgment  affirmed. 

Mb.  Justice  Gantt,  concurred.    Lake,  Oh.  J.,  having 
tried  the  cause  in  the  court  below  did  not  sit. 
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J.  H.  Lacey,  plaintiff  in  ebror,  v.  Central  National 
Bane  of  Omaha,  defendant  in  error. 

L  l^tnesses :  stating  opinions  or  facts.  A  witness  testifying  must 
state  facts.  His  understanding  of  the  purpose  and  object  of  a  transac- 
tion is  not  evidence. 

2.  Promiuory  note :  defense  :  evidence.  The  defense  to  an  action 
upon  a  promissory  note  being  that  the  note  had  been  given  to  cover  an 
overdraft  by  a  dei>ositor  in  a  National  Bank,  U  was  held:  1.  That  tes- 
timony of  one  of  the  makers,  as  to  his  understanding  of  the  purpo^  and 
object  of  giving  the  note,  was  inadmissible.  2.  That  demand  for  security 
for  the  overdraft  of  such  depositor,  made  long  after  the  note  was  given 
and  when  there  was  an  overdraft  to  a  large  amount  still  due,  constituted 
no  part  of  the  res  gestae. 
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3. :  ACTION  UPON.  The  right  to  sue  upon  a  note  executed  exclu- 
sively for  the  benefit  of  a  banking  corporation,  vests  in  the  bank,  and  the 
indorsement  of  its  cashier,  to  whom  as  cashier,  such  note  is  made  pay- 
able,  is  not  necessary. 

Erbob  to  the  district  court  of  Douglas  County. 

The  defendant  in  error  brought  action  upon  a  promis- 
sory note,  made  by  J.  C.  Mackoy  &  Co.,  J.  H.  Lacey, 
and  J.  M.  Mackoy,  to  James  W.  Watson  cashier,  and 
alleged  that  the  note  was  executed  and  delivered  to  and 
for  the  use  and  benefit  of  the  bank.  Tlie  answer  admit- 
ted the  execution  of  the  note,  but  alleged  that  the  note 
was  given  merely  to  cover  an  overdraft  of  Mackoy  &  Co. 
of  their  deposit  in  the  bank,  during  an  examination  of 
the  bank  by  a  United  States  examiner,  and  not  for  the 
pui-pose  of  securing  such  overdraft,  or  for  payment;  and 
also  that  other  persons  were  to  sign  the  note  with  Lacey. 
Upon  the  trial,  the  deposition  of  J.  C.  Mackoy  was 
offered  in  evidence,'  on  behalf  of  Lacey,  and  objection 
being  made  to  the  admission  of  the  following  questions 
and  answers,  the  court  sustained  the  objection,  and 
refused  to  ]>ermit  said  questions  and  answers  to  be  read 
to  the  jury: 

^^Qties.  6.  Was  anything  said  about  the  note  being 
security  at  that  time? 

Ans.  No,  nothing  was  said  about  the  note  being 
security  for  the  overdraft.  It  was  understood  between 
the  cashier  and  myself  that  the  note  was  given  for  the 
purpose  of  satisfying  the  bank  examiner,  and  that  the 
note  was  not  to  be  enforced  against  the  signers  of  said 
note. 

Ques.  7.  State  whether  or  not  you  made  the  under- 
standing known  to  the  defendant  Lacey,  at  the  time  you 
applied  to  liim  for  his  signature? 

Arts.    I  did. 

Qties.  8,    At  the  time  of  your  application  to  defend- 
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ant  Lacey  did  you  mention  to  him  the  name  of  any  other 
person  or  persons  who  were  to  sign  the  note  with  him, 
and  if  so,  whose? 

Ans.    I  did.    I  mentioned  to  him  James  M.  Mackoy. 

Qii^s.  9.  State  whether  or  not  there  was  any  under- 
standing or  agreem^it  that  the  note  in  suit  was  to  be 
collected  against  either  or  any  of  the  makers? 

Ans,  It  was  the  understanding  between  us  and  the 
plaintiff  that  it  was  not  to  be  collected  of  the  makers  of 
said  note.  The  understanding  was  that  it  was  to  be  left 
there  merely  for  the  inspection  of  said  bank  examiner, 
and  that  was  the  only  reason  that  the  note  was  given. 

Qiies.  10.  At  what  time  if  ever  did  plaintiff  ask  or 
demand  security  for  the  overdraft  of  your  firm? 

Ans.  I  think  it  was  sometime  during  the  Christmas 
of  1868,  ind  subsequent  to  the  time  of  giving  the  note." 

The  jury  returned  a  verdict  for  the  bank  upon  which 
judgment  being  rendered,  Lacey  brought  the  cause  here 
by  petition  in  error,  and  it  was  submitted  to  this  court 
upon  printed  briefs. 

S.  Wakdeyy  for  plaintiff  in  error. 

I.  The  promise  was  to  pay  to  the  cashier.  If  this 
was  for  the  use  apd  benefit  of  the  bank,  as  alleged,  the 
cashier  was  the  trustee,  and  should  have  brought  the 
action.  No  facts  are  alleged  showing  that  the  bank  was 
the  owner.  Hammond  v.  Pritchard^  24  Ind.^  318. 
Hereth  v.  Smithy  33  Ind.^  614. 

II.  The  defense  was,  a  want  of  consideration.  The 
answer  averred  that  the  note  was  given  for  the  accommo- 
dation of  the  bank;  that  the  bank  examiner  was  about 
to  visit  the  institution,  and  the  officers  wanted  the  note 
to  exhibit  to  him;  that  it  was  expressly  understood  that 
the  note  was  to  be  used  only  for  that  purpose,  and  was 
not  to  be  paid.     If  the  testimony,  which  was  excluded. 
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tended  to  establish  the  defense,  it  should  have  been 
received  and  submitted  to  the  jury.  The  note  was  given 
for  a  particular  purpose.  The  bank  had  no  right  to  use 
it  for  any  other.  Having  obtained  it  upon  the  represen- 
tation'that  it  was  to  be  used  only  to  show  to  the  examiner, 
it  was  a  fraud  on  Lacey  (as  well  as  Mackoy)  to  undertake 
to  hold  it  as  security  for  the  overdraft.  The  propo- 
sition rests  upon  general  principles.  Dennialan  v. 
Bacon^  10  JoKixb.^  198,  Shelding  v.  Haigkty  15  Id.j 
270.  Vallet  v.  Parker^  6  Wend,^  615.  Kesson  v. 
Smithy  8  Id.y  437.  Steveita  v.  Parker^  5  Allen^  333. 
Shade  V,  Hood^  13  Gray^  97.  Small  v.  Smithy  1  Den.y 
583.  Bill  V.  Elyy  5  Sergt.  <&  5.,  363.  Miller  v.  Hen- 
deraoriy  10  Id.y  290.    Armstrong  v.  Cooky  30  Lnd.y  22. 

Carrigan  <&  Oshoruy  and  John  D.  Howey  for  defend- 
ant in  error. 

I.  The  rule  that  parol  contemporaneous  agreements 
are  wholly  inadmissible  to  alter,  vary,  or  add  to  a  written 
contract,  admits  of  no  exception,  and  it  is  equally  well 
established,  that  it  is  wholly  inadmissible  to  show  that  it 
was  agreed  that  there  should  be  no  liability  upon  the 
note.  2  Parson  Notes  and  Bills y  601.  1  Greenleaf 
Evidence,  §  275-383.  Gridley  v.  Dole,  4  JVew  Yorky 
486.  Thompson  v,  Ketchu^n,  8  Johns,y  190.  Bank  of 
the  United  States  v.  Danay  6  Pet.y  59.  More  v.  WUliSy 
13  Ohioy  26.  Ely  v.  Kilhourny  5  DeniOy  514.  Emin 
V.  Saunders,  1  Oow.y  549.  Hanson  v.  Stetson,  5  Pick,y 
506.  Bentley  v,  Bradley,  8  Vermont,  243.  Isaacs  v. 
Elkins,  11  Id,,  679.    Molls  v.  Bird,  11  Mass,,  501. 

II.  As  to  the  questions  and  answers,  the  answer 
wherein  Mackoy  states  what  was  "understood"  between 
him  and  the  cashier,  is  a  conclusion  of  fact,  Lacey  was 
not  present,  and  there  was  no  defense  in  the  answer  to 
which  the  fact  could  be  relevant. 
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As  is  clearly  shown  by  the  record  the  only  exceptions 
taken  by  the  plaintiff  on  the  trial  of  the  cause  in  the 
court  below,  was  to  the  ruling  of  the  court  upon  refusing 
to  allow  portions  of  the  deposition  of  J*  C.  Mackoy  to 
be  read  in  evidence. 

In  answer  to  the  sixth  question,  the  witness  states 
what  was  "understood"  as  the  purpose  and  object  of 
giving  the  note,  and  in  answer  to  the  ninth  question  he 
again  states  the  "understanding"  in  respect  to  the  giv- 
ing of  the  note,  and  the  seventh  question  was  an  inquiry 
as  to  whether  or  not  this  "  understanding  was  known  to 
Lacey."  Hence,  in  answer  to  all  these  questions,  the 
witness  does  not  state  what  was  said  by  himself  or  the 
cashier  of  the  bank;  he  does  not  state  the  terms  or  con- 
ditions of  any  agreement  or  contract  between  the  cashier 
and  himself  in  regard  to  the  purpose  for  which  the  note 
was  given,  or  wliether  there  was  such  contract — he  does 
not  state  a  single  fact  in  regard  to  the  matter;  he  simply 
and  only  speaks  of  his  understanding  of  the  matter,  and 
this  is  no  more  than  his  mental  conclusion, deduced  from 
his  interview  with  the  cashier  of  the  bank.  In  legal 
parlance,  this  understanding  of  the  witness  may  be 
defined  to  be  the  faculty  of  the  human  mind,  by  which 
it  receives  or  comprehends  the  ideas  which  others  express 
and  intend  to  communicate.  And  the  expression  of 
ideas  of  one  person  may  and  most  usually  will,  in  some 
material  points,  impress  the  minds  of  others  with  dif- 
ferent conclusions.  Therefore,  such  deduction,  however 
logical  in  order  and  truthful  in  substance  the  witness 
may  consider  the  same  to  be,  yet,  I  think  it  would  be 
very  unsafe  to  permit  a  jury  to  predicate  a  verdict  on 
such  testimony.  It  is  a  principle  well  founded  in  reason, 
and  the  philosophy  of  moral  evidence,  that  the  witness 
testifying  must  state  facts,  and  not  deductions  or  con- 
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elusions.  Would  not  the  admission  of  such  testimony 
be  an  unsafe  departure  from  the  fundamental  principles 
of  the  laws  of  evidence,  dangerous  in  its  conseqaeaces^ 
And  might  it  uot  be  productive  of  great  injustice  in  the 
legal  adjustment  of  controversies  between  individuals? 
It  surely  would  establish  a  rule  which  does  not  seek 
after  facts,  but  simply  the  understanding  of  the  witpess. 
I  think  the  testimony  was  inadmissible,  and  therefore 
properly  rejected. 

The  eighth  question  was  an  inquiry  as  to  whether  the 
witness  mentioned  to  Lacey  the  names  of  any  other  per- 
sons who  were  to  sign  the  note  with  him,  and  if  so, 
who.  The  answer  is  that  he  mentioned  the  name  of  J. 
M.  Mackoy,  who  did  sign  the  note,  and  hence  the  ques- 
tion and  answer  were  wholly  immaterial;  but  at  any 
rate,  the  answer  could  not  be  used  as  evidence  against 
the  bank,  for  the  reason  that  the  bank  was  not  present 
at  the  time,  and  had  no  knowledge  in  regard  to  the 
matter. 

The  answer  to  the  tenth  question  is  irrelevant  and 
was  properly  rejected,  because  it  was  a  demand  for 
security  for  an  overdraft  of  the  firm  of  Mackoy  &  Co., 
made  long  after  the  note  was  given,  and  when  there  was 
an  overdraft  of  this  firm  to  a  large  amount  still  due  to 
the  defendant  in  error. 

But  it  is  contended  by  the  counsel  for  plaintiff  in 
error,  that  the  note  was  made  to  James  W.  "Watson, 
cashier,  and  not  to  the  bank  corporation,  and,  therefore, 
the  action  cannot  be  maintained  by  the  defendant  in 
error,  without  the  indorsement  of  the  note  by  James 
W.  Watson.  In. answer  to  this  argument  it  might  be 
sufficient  to  state  that  the  record  shows  no  exception 
taken  by  the  plaintiff  in  error  to  the  introduction  of  the 
note  in  evidence  on  the  trial.  Hence,  any  objection 
which  might  have  been  made  to  the  note  was  waived* 
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Bat  suppose  the  exception  had  been  properly  taken,  then, 
it  need  only  be  observed  that  upon  a  careful  reading  of 
the  answer,  and  the  evidence  admitted,  as  well  as  the 
petition,  it  clearly  appears  that  the  note  was  given 
exclusively  for  the  benefit  of  the  defendant  in  error;  and 
this  fact  was  well  known  at  the  time  the  note  was  given, 
for  J.  C.  Mackqy,  who  attended  to  the  matter  says  in  his 
deposition  that  **  James  W.  Watson,  the  cashier,  asked 
him  to  give  a  note  for  five  thousand  dollars,  with  two 
other  names  besides  the  firm  name  of  J.  C.  Mackoy  & 
Ck).;  he  stated  a  bank  examiner  was  expected  very  soon, 
and  he  wanted  the  note  to  account  for  any  overdraft." 
Therefore,  under  the  nature  and  circumstances  of  the 
transaction  I  think  in  contemplation  of  law  as  well 
as  in  fact,  the  note  was  the  property  of  the  defen- 
dant in  error,  and  under  our  practice  act,  which  requires 
the  action  to  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  the  right  of  action  to  sue  on  the  note  vested 
only  in  the  defendant  in  error.  In  the  case  of  Babcock 
V.  Beman^  1  N&vo  Torky  200,  the  action  was  on  a  note 
payable  to  the  order  of  "  R.  B.  Treas."  executed  by 
"  A.  S.  &  Co.,  and  indorsed  "  R.  B.  Treasurer."  The  com- 
plaint set  forth  facts  necessary  to  charge  the  defendant 
personally  as  indorsee;  the  answer  alleged  that  the 
defendant  was  the  treasurer  of  an  incorporated  manu- 
facturing company,  etc.  Tiie  court  says  that  "  it  has 
been  held  that  the  indorsement  of  a  note  to  the  cashier 
of  a  monied  corporation,  by  adding  the  word  cashier 
to  his  name  in  the  indorsement,  is  a  transfer  to  the  cor- 
IM)ration,  where  that  was  the  design  of  the  corporation. 
Watervliet  v.  White,  1  Denio,  608.  So  the  note  before 
the  indorsement  may  be  considered  as  having  been  the 
property  of  the  manufacturing  corporation,  it  being  sub- 
stantially averred  that  such  was  the  nature  of  the  trans- 
action upon  which  it  was  given."  It  was  therefore  held 
that  "  R.  B.  Treas."  was  not  personally  liable  as  indorsee. 
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Brockcmay  v.  AllerVj  17  Wefid.j  41.    Sick  v.  Hinde^ 

9  Barb.,  528. 

Judgment  affibmed. 

Maxwell,  J,  concurred.    Lake,  Ch.  J,  did  not  sit.. 


A.  L.  Rich  and  D.  W.  Kanlin,  plaintiffs  in  ebbob  v. 
"W.  S.  Stbbtch,  defendant  in  ebbob. 


1. 


Praotioe :  default.  A  defendant  appealing  from  a  judgment  of  the 
probate  court  is  not  in  default,  in  the  district  court,  until  after  the  rule 
day  for  filing  his  answer  has  elapsed. 


2. 


:  JUDGMENT :  attorney's  fees.    Where  an  allowance  is  made 

for  an  attorney's  fee,  as  provided  by  Sec.  [23],  p.  98,  Gen.  Stat.,  the 
amount  thereof  should  be  specifically  stated  and  kept  distinct  from  the 
amount  of  the  judgment  proper.    Per  Lake,  Ch.  J. 

Ebbob  to  the  district  court  of  Richardson  County. 

« 

The  case  was  brought  into  that  court  by  appeal  on 
behalf  of  Rich  and  Ilanlin,  against  whom  judgment  had 
been  rendered  by  default  in  the  probate  court,  in  favor  of 
"W.  S.  Stretch.  The  statute  concerning  appeals  from 
judgments  of  Justices  of  the  peace,  is  as  follows: 

"(900.)  Seo.  1008.  The  said  justice  shall  make  out  a 
certified  transcript  of  his  proceedings,  including  the 
undertaking  taken  for  such  appeal,  and  shall,  on  demand, 
deliver  the  same  to  the  appellant,  or  his  agent,  who  shall 
deliver  the  same  to  the  clerk  of  the  court,  to  which  such 
appeal  may  be  taken,  on  or  before  the  second  day  of  the 
term  thereof  next  following  such  appeal,"  General  StaU 
utes,  686.  The  act  regulating  practice  in  the  probate 
court  provides  that  appeals  from  judgments  of  that  court 
may  be  taken  "in  the  same  manner  as  provided  by  law 
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'  —  -  -  -       ■  -  -        -  .  ■  —  — — 

in  cases  tried  and  determined  by  justices  of  the  peace." 
General  Statutes^  268. 

These  statutes  being  in  force  this  action  was  brought 
as  above  stated,  and  judgment  being  entered  against 
Kich  and  Hanlin,  defendants  in  the  district  court,  they 
brought  the  cause  here  by  petition  in  error.  The  facts 
presented  by  the  record  are  fully  set  forth  in  the  opinion 
of  the  court. 

Schoenheit  cj&  Towle^  for  plaintiifs  in  error,  insisted  that 
the  rules  of  court,  relating  to  appeals  from  justices  of  the 
peace,  should  be  followed  and  enforced  respecting  appeals 
from  probate  courts,  and  no  default  could  be  entered 
until  after  the  rule  day  for  answering  had  elapsed;  and 
that  no  default  could  be  taken  and  judgment  rendered 
upon  it  for  the  attorney's  fee  without  the  amount  or  sum 
being  fixed  by  the  court.     General  Statutesj  98. 

W.  W,  Wardelly  for  defendant  in  error,  made  tlie  fol- 
lowing points: 

I.  Alter  default  against  him,  a  defendant  can  take  no 
steps,  not  even  to  except,  till  default  has  been  set  aside 
on  his  motion. 

1.  The  plain tiflfs  in  error,  in  this  case,  were  in  default 
in  the  district  court  by  law. 

2.  No  motion  was  made  in  either  court  to  set  aside 
the  default. 

II.  Error,  when  there  has  been  default,  raises  only 
the  question  of  the  sufficiency  of  the  petition,  and  will 
not  lie  on  what  is  a  matter  of  discretion  in  the  lower 
court.  Chase  v.  Davisy  7  Vermont^  476,  Gliaffee  v. 
Soldan^  5  Mich.^  242. 

III.  "When  defendant  suffers  default  and  fails  to  take 
advantage  of  points  open  to  him,  he  will  be  held  to  have 
waived  them  imless  he  can  make  a  satisfactory  excuse  for 
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his  previous  omiBsioii.     Ilollinahead  v.   Yon  Glah^A 
Minn,y  190.     Weston  v.  Palmer ^  51  Maine^  73. 

Lake,  Ch.  J. 

In  the  asBignment  of  errors,  in  this  case,  but  a  single 
question  is'presented  for  our  consideration,  and  that  is, 
whether  the  judgment,  which  was  by  default,  was  entered 
before  it  could  legally  be  done.  It  appears  from  the 
record,  that  on  the  eighteenth  day  of  December,  1874, 
the  defendant  in  error,  who  was  plaintiff'  in  the  court 
below,  recovered  a  judgment  against  the  plaintiff"  in  error, 
in  the  probate  court,  from  which  judgment,  on  the  eigh- 
teenth of  the  same  mouth,  they  took  an  appeal  to  the 
district  court. 

Tlie  next  regular  term  of  the  district  court,  for  said 
county,  succeeding  the  taking  of  the  appeal,  was  fixed 
for  the  fifteenth  day  of  March,  and  the  appellants  had 
until  the  second  day  of  that  term  to  perfect  their  appeal 
by  filing  a  transcript,  and  having  the  case  docketed  in 
the  a])pellate  court.  The  appellants,  however,  did  not 
take  the  full  statutory  time  to  perfect  their  appeal,  but 
actually  filed  the  transcript  on  the  sixth  day  of  March, 
some  ten  days  before  they  were  required  to  do  so. 

By  the  rule  of  said  district  court,  regulating  the  mak- 
ing up  of  issues  in  cases  entered  therein  by  ap}3eal,  the 
petition  should  be  filed  on  or  before  the  third  Monday, 
after  the  time  fixed  for  filing  the  transcript,  and  the 
answer  on  or  before  the  second  Monday  thereafter.  By 
this  regulation,  the  rule  day  for  filing  the  petition,  in  this 
case,  was  the  sixth  of  April,  and  that  for  the  answer,  the 
twentieth  of  the  same  month,  and  the  defendants  would 
not  be  in  default  until  after  the  last  mentioned  date,  nor 
could  any  judgment  be  legally  entered  against  them 
before  that  time.  But  the  transcript  sliows  that  the 
default  was  actually  taken  on  the  twenty-second  day  of 
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March,  nearly  a  month  before  it  should  have  been  done, 
and  a  judgment  thereupon  at  once  entered  for  the  full 
amount  claimed  in  the  petition,  to  all  of  which  the 
plaintiff  in  error  duly  excepted.  In  this  there  was  man- 
ifest error,  for  which  the  judgment  of  the  district  court 
must  be  reversed. 

In  their  brief,  the  counsel  for  plaintiffs  in  error  call 
attention  to  the  fact  that  the  judgment  is  for  considera- 
bly more  than  is  called  for  by  the  terms  of  the  note  upon 
which  the  action  is  brought.  It  is  suggested,  and  is  no 
doubt  true,  that  this  excess  is  made  up  of  a  sum  allowed 
as  attorney's  fee,  which  is  provided  for  in  this  note.  But 
in  the  finding  of  the  court,  no  allusion  is  made  to  this 
subject,  nor  is  any  allowance  made  in  terms  therefor. 
The  whole  amount  of  the  judgment  is,  ostensibly,  found 
to  be  due,  by  the  terms  of  the  note,  without  reference 
to  an  attorney's  fee.  In  cases  like  this,  the  court  is 
authorized,  .in  its  discretion,  to  allow  such  fee,  not 
exceeding  ten  per  cent,  on  the  amount  of  the  recovery, 
bat  if  such  an  allowance  is  made,  the  record  should 
show  the  fact,  and  it  should  be  kept  entirely  distinct 
from  the  judgment  proper.  It  is  considered  in  the  nature 
of  costs,  and  should  be  treated  as  such.  This  judgment 
is  objectionable  in  this  particular,  but  inasmuch  as  the 
point  is  not  made  in  the  assignment  of  errors  it  furnishes 
no  ground  for  the  reversal  of  the  judgment. 

For  the  reason,  therefore,  that  the  judgment  was  ren- 
dered on  a  default  talien  before  the  rale  day  for  tiling  tlie 
answer  had  elapsed,  the  judgment  of  the  district  court  is 
reversed,  the  default  set  aside,  and  cause  remanded  for 

further  proceedings. 

Eeveksed  and  remanded. 

Maxwell,  J.,  concurred.    Gantt,  J.,  did  not  sit. 
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i?  awj  George  M.  Mills,  plaintiff  in  error,  v.  Alvin  Saun- 
ders AND  Alfred  Burley,  defendants  in  error. 

1.  Conveyanoe :  mortgage:  redemption.  Mortgage  premises  were 
conveyed  by  deed  to  M.,  with  covenant  against  incumbrances,  M.  giving 
a  note  in  part  payment  thereof.  The  premises  were  sold  under  the 
mortgage,  and  M.,  afterwards  paid  the  purchaser  the  full  amount  of 
the  mortgage  debt,  with  interest  and  costs  taking  a  deed  of  quit-claim 
therefor.  Held,  in  a  suit  upon  the  note,  that  the  amount  paid  to  dis- 
charge the  incumbrance  was  for  the  redemption  of  the  premises,  to  be 
applied  as  a  credit  upon  the  note. 

2.  Interest.  Partial  payments  made  upon  a  debt  drawing  interest  should 
be  first  applied  in  payment  of  the  interest,  and  afterwards  to  the  reduc* 
tion  of  the  principal. 

8.  Xvidenoe:  admissions  and  declarations.  In  an  action  upon  a 
promissory  note,  where  the  defense  was  that  the  note  had  been  given  in 
part  payment  of  real  estate,  upon  which  an  incttmbrance  existed,  proof 
that  one  of  the  payees  had  said  that  *'  if  the  defendant  would  pay  off 
the  incumbrance  plainti£&  would  owe  the  defendant  $5000/'  keld^  inad- 
missible. 

4.  Co&Teyaiioe :  covenant  against  incumbrances:  set-off.  An 
incumbrance  by  way  of  taxes  upon  land  must  be  first  paid,  before  the 
vendee  can  plead  the  same,  as  a  set-off,  in  an  action  for  the  recovery  of 
the  purchase  money. 

Error  from  the  district  court  of  Douglas  county. 

The  action  was  upon  a  promissory  note  executed  Decem- 
ber 7th,  1867,  by  George  M.  Mills  and  others,  who  were 
sureties,  to  Alvin  Saunders  and  Alfred  Burley.  It  was 
given  as  part  consideration  for  the  west  thirty-four  feet 
of  lot  seven,  in  block  one  hundred  and  twenty,  in  the  city 
of  Omaha,  sold  by  Saunders  and  Burley  to  Mills  by  deed 
with  covenants  of  warranty  and  against  incumbrances. 
A  mortgage  existed  upon  said  lot  of  land,  held  by  one 
Merrit,  which  was  afterwards  foreclosed  and  at  the  sale 
thereof  by  the  sheriff,  Merrit  became  the  purchaser. 
Afterwards,  and  on  the  thirtieth  day  of  December,  1868, 
Mills  paid  Merrit  the  sum  of  $4684.46,  said  sum  being 
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the  amount  due  to  Merrit  under  the  mortgage,  including 
the  costs  of  foreclosure  and  the  attorneys  fees  and  expen- 
ses of  said  Merrit  therein,  and  being  $1315.54  less  than 
the  amount  for  which  the  premises  sold  under  the  fore- 
closure proceedings.  The  court  below  entered  a  finding 
in  accordance  with  these  facts,  and  also  found  that  Mills 
agreed  to  protect  Merrit  against  the  payment  of  the 
above  excess,  and  received  from  the  said  Merrit  a  quit- 
claim deed  running  to  himself  and  George  L.  Miller. 
Tlie  court  also  found  that  the  amount  paid  by  Mills  was 
for  the  redemption  of  the  premises,  and  that  Mills  was 
entitled  to  have  the  isredit  of  said  sum  of  $4684.46  upon 
the  note  at  the  time  of  the  payment,  December  30, 
1868.  Interest  was  computed  upon  the  note  up  to  that 
date,  the  payment  deducted,  interest  computed  on  the 
balance  up  to  the  first  day  of  the  term  of  court  at  which 
the  cause  was  tried,  and  judgment  entered  accordingly. 
Upon  the  trial,  the  defendant,  Mills,  oflTered  to  prove  by 
himself  and  defendant,  McCormick,  that  at  a  time  prior 
to  the  commencement  of  the  action  they  called  upon 
plaintiff  Burley,  who  said  that  if  Mills  paid  the  Merrit 
claim  the  plaintiffs  would  owe  Mills  the  sum  of  $5000. 
This  the  defendants  were  not  permitted  to  prove,  and 
they  took  their  exceptions  accordingly.  The  cause  was 
brought  here  by  Mills,  defendant  in  the  court  below,  by 
petition  in  error. 

G,  jJf.  MUlSy  pro  se.y  cited  Bemis  v.  Smithy  10  Met., 
194.  Brown  v.  Dickerson^  12  Penn.  State^  372.  Stewart 
V.  Dra&ey  4  HaUtead^  139.  McQary  v.  Hastings^  89 
Cah,  860. 

George  W.  Docme^  for  defendant  in  error. 

L  The  mode  of  computing  interest,  which  was  adopted 
in  this  case,  is  that  which  is  supported  by  the  best  author- 
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ity.  Parson  on  Mer.  Law^  269.  1  Boumer  Inst^  448. 
Connecticut  v.  Johnson^  1  Johns,  (A,<,  13.  Dean  v. 
Williams  J  17  JUass.,  417.  Fay  y.  Bradley,  1  Pick,, 
194.  Penrose  v.  Mart,  1  Dall.,  378.  Spires  v.  Ham^, 
8  TTa^^*  cfe  /S.,  18.  Story  v.  Livingstone,  13  -P^e^.,  371.. 
e/ow««  t?.  Wardy  10  Yerg.,  170.  Hammer  v,  Neville, 
Wright's  Rep.,  164. 

II.  Until  an  incumbrance  is  discharged  by  payment, 
the  plaintiif  in  error  has  not  been  damnilied,  and  is  not 
entitled  to  recover  the  amount  due  from  the  covenantor. 
Rawle  on  Covenants,  134. 

III.  The  offer  to  prove  upon  the  trial  the  opinion  of 
one  of  the  defendants  in  error,  as  to  the  legal  liabili- 
ties of  the  parties  to  each  other,  was  clearly  incompetent. 

Gantt,  J. 

It  is  claimed  that  the  court  erred  in  finding  that  the 
sum  of  money  paid  by  plaintiff  to  Merritt  was  for  the 
redemption  of  the  premises  bought  by  Mills,  of  Saunders 
and  Bnrley;  and  also  in  the  method  of  computing 
interest.  We  think  there  is  no  error  in  these  findings  of 
the  court.  The  plaintiff  in  error  could  at  any  time  hare 
paid  off  this  incumbrance,  and  having  done  so,  would 
have  been  entitled  to  a  credit  on  the  note  for  tlie  amount 
so  paid;  or  if  the  purchase  money  had  all  been  paid,  he 
could  have  recovered  the  amount  so  paid,  by  suit,  if  the 
defendants  in  error  had  refused  to  pay  the  same;  or  he 
might  have  brought  his  action  upon  the  covenants  of 
Avarranty  against  the  incumbrance;  but  he  saw  proper 
to  permit  the  mortgage  to  be  foreclosed  and  the  premises 
to  be  sold,  and  then  redeemed  the  same  by  paying  to  tlie 
mortgagee  his  debt,  costs  and  attorney's  fees.  For  the 
whole  sum  of  money  so  paid  to  the  mortgagee,  by  the 
plaintiff  in  error,  the  court  allowed  him  a  credit  upon 
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the  note.  This  he  was  entitled  to  and  it  was  all  he  could 
in  equity  demand. 

But  it  is  insisted  that  the  court  erred  in  its  method  of 
computation  of  interest  in  rendering  its  judgment 
against  plaintijSF  in  error.  In  respect  to  this  question, 
the  rule  seems  not  only  to  be  w^ell  established  but  to  be 
just  in  principle,  that  interest  on  a  judgment  or  debt 
due,  is  computed  up  to  the  time  of  the  first  payment, 
and  the  payment  so  made  is  first  applied  to  discharge 
the  interest,  and  afterwards,  if  there  be  a  surplus,  such 
surplus  is  applied  to  sink  the  principal,  and  so  toties 
qitoties — taking  care  that  the  principal  thus  reduced 
shall  not  at  any  time  be  suflered  to  accumulate  by  the 
accruing  interest.  Penrose  v.,  Rart^  1  Dall.^  379. 
Spires  v.  Hammet.  8  Watta  <&  S.,  18.  Story  v.  Living- 
stone^ 13  Peters^  371.  Smith  v.  Sha/w,  2  Wash.,,  C  (7., 
167.    Hammer  v.  Neville^  Wrighfs  Rep,^  169. 

In  respect  to  the  sixth  assignment  of  error  it  may  be 
observed,  that  it  seems  impossible  to  discover  in  what 
way  the  evidence  offered  by  plaintiff  in  error,  in  regard 
to  the  opinion  or  declaration  of  one  of  the  defendants  in 
error  as  to  the  legal  liabilities  of  the  parties  to  each 
other,  could  affect  or  change  the  final  result  of  the  case. 
The  execution  of  the  note  and  the  price  to  be  paid  for 
the  premises  are  not  controverted,  and  the  record  clearly 
shows  that  Mills  was  credited  with  the  full  amount  paid 
by  him  on  the  mortgage  incumbrance.  It  is  upon  the 
facts,  and  the  law  fairly  applied  to  these  facts,  that  the 
matters  in  controversy  between  the  parties  must  be 
adjusted,  whatever  may  have  been  the  opinion  of  any 
one  of  the  parties  as  to  their  legal  liabilities;  and  upon 
an  examination  of  the  entire  record  it  appears  clear  that 
the  evidence  offered  was  immaterial,  and  therefore  prop- 
erly rejected. 

It  is  also  insisted  that  the  court  erred  in  sustaining 
the  demurrer  to  the  third  defense  of  the  answer,  which 
13 
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alleges  that  there  were  delinqaent  and  unpaid  taxes  upon 
the  premises,  which  were  an  incumbrance  thereon,  and 
it  is  asked  that  such  taxes  be  set  off  against  the  sum 
found  due  upon  the  note.  It  is  not  alleged  that  these 
taxes  have  been  paid  by  Mills,  or  that  he  had  ever  been 
called  on  to  pay  any  portion  of  them.  This  defense  is 
specifically  one  of  set-off,  and  is  not  a  count  in  the  nature 
of  an  action  upon  a  covenant  of  warranty  against  an 
incumbrance.  It  is  a  plain  elementary  principle  of  law, 
that  until  such  incumbrance  is  discharged  by  the  vendee 
of  land,  he  is  not  damnified  in  such  manner  as  to  entitle 
him  to  plead  such  incumbrance,  by  way  of  set-off  to  an 
action  for  the  recovery  of  any  portion  of  the  purchase 
money.  Ra/wle  on  Covenants^  288-9.  The  demurrer 
was  properly  sustained. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affibhed. 

Mb.  Justios  Maxwell,  concurred.     Chief  Justioe 
Lake  did  not  sit. 
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James  D.  Brown,  appellaih',  v.  Samuel  O'Brien, 

appellee. 

'  PrMtioe:  report  of  referee.  The  report  of  a  referee  upon  ques- 
tions of  fact,  like  the  verdict  of  a  jury,  will  not  be  set  aside  unless  clearly 
against  the  weight  of  the  evidence. 

Purtnerihip.  A.  and  B.  entered  into  a  written  partnership  agreement 
concerning  a  herd  of  cattle  furnished  by  A.,  and  to  be  cared  for  by  B.. 
A.  also  advanced  money  for  further  investment  in  the  enterprise,  a  por- 
tion only  of  which  B.  used  for  that  purpose.  A.  told  B.  to  invest  the 
remainder  in  "something  that  would  pay,  and  not  let  it  be  idle."  B. 
afterwards  rented  land  in  his  own  name,  raising  crops  of  wheat  and  bar- 
ley, upon  which  a  judgment  creditor  of  B.  levied.  A.  brought  an  action 
to  enjoin  a  sale  under  the  levy,  setting  forth  his  partnership  with  B.  in  the 
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cattle  venture,  and  claimed  that  the  crops  levied  on  were  part  of  the 
assets  raised  for  and  on  account  of  the  partnership:  held,  that  the  part- 
nership did  not  extend  to  the  crops  raised  by  B. 

Appeal  from  Dodge  county.     The  facts  are  as  follows: 

On  the  fifth  day  of  April,  1871,  James  D.  Brown, 
plaintifi^,  and  Thomas  M.  Boyer,  one  of  the  defendants, 
entered  into  a  written  contract,  under  which  the  former 
furnished  the  latter  a  herd  of  cattle  consisting  of  cows 
and  young  stock,  estimated  at  an  agreed  price  of  tliirteen 
hundred  and  sixty-five  dollars.  Boyer  agreed  to  take 
good  care  of  the  herd  for  three  years  from  the  first  day 
of  April,  1871.  Boyer  also  agreed  to  make  what  butter 
he  could  by  good  management,  to  raise  all  the  calves  and 
to  increase  the  herd  as  fast  as  possible.  Boyer  was  to 
have  the  privilege  of  trading  any  of  said  cattle  for  others, 
and  the  privilege  of  selling  the  same  for  cash.  Other 
cattle  were  afterwards  to  be  furnished  by  the  plaintifl^,  the 
same  to  be  treated  and  regarded  as  part  of  the  increase. 
It  was  further  agreed  between  the  parties,  that  at  the 
expiration  of  the  said  three  years,  Boyer  was  to  return 
to  the  plaintiff  stock  out  of  said  herd  to  the  value  of 
thirteen  hundred  and  sixty-five  dollars,  together  with  the 
additional  value  of  any  stock  he  might  thereafter  furnish 
Boyer,  which  were  to  be  kept  by  Boyer  on  same  terms. 
After  plaintiff  had  received  of  Boyer  in  stock  the  amount 
that  he  had  furnished,  the  balance  of  the  herd  was  to  be 
divided  equally  between  them,  and  a  basis  was  fixed  for 
the  price  of  cattle  to  be  returned  to  Brown  at  the  end  of 
three  years,  or  whenever  they  were  returned.  During 
the  time  of  this  arrangement  between  the  plaintiff  and 
Boyer,  the  latter  traded  a  portion  of  the  herd  for  sheep, 
sold  the  sheep  and  paid  the  plaintiff  the  amount  to  which 
he  was  entitled  under  the  contract.  Tlie  plaintiff  after- 
wards returned  to  Boyer  $500  for  further  investment  in 
cattle.    Of  this  amount  he  paid  for  stock  $226.    In  a 
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conversation  had  between  the  parties  in  reference  to  the 
balance  of  the  money  on  hand  in  Bojer's  possession  not 
invested,  the  plaintiff  told  Boyer  to  invest  the  money  in 
something  that  wonld  pay  and  not  let  it  be  idle.  After 
this  conversation  Boyer  rented  of  one  "Wilcox  a  piece  of 
land  in  his  own  name,  agreeing  to  build  a  small  house 
thereon  for  the  rent,  and  to  pay  taxes.  On  this  land 
Boyer  raised  crops  of  wheat  and  barley.  In  the  cultiva- 
tion of  the  land,  Boyer  used  his  own  farm  implements, 
and  the  machinery  used  in  harvesting.  In  procuring 
seed  wheat  he  traded  one  of  the  cows  of  the  herd  belong- 
ing to  him  and  plaintiff.  Upon  the  wheat  and  barley 
thus  raised,  defendant  Samuel  Q'Brien,  who  had  before 
procured  judgment  against  the  defendant  Boyer,  levied 
under  and  by  virtue  of  an  execution  issuing  from  the 
district  court  of  Dodge  county.  At  a  sale  under  the 
execution,  the  defendant  O'Brien  became  the  purchaser 
of  said  wheat,  and  threshed  a  portion,  when  he  was 
stopped  from  further  work  by  a  temporary  order  of 
injunction  issued  in  this  cause,  the  plaintiff  seeking  by 
this  action  to  have  a  final  accounting  between  himself 
and  defendant  Boyer,  and  for  a  decree  declaring  that  the 
crops  so  raised  by  defendant  Boyer  were  part  of  the  part- 
nership assets. 

The  referee  made  a  report  in  accordance  with  these 
facts,  and  from  the  evidence  introduced  further  found 
that  the  plaintiff  did  not  know,  until  after  the  sale  of 
the  grain  under  the  execution  issued  by  defendant 
O'Brien,  that  Boyer  was  engaged  in  raising  wheat;  that 
he  had  not  seen  Boyer  for  six  or  seven  months;  that 
there  was  nothing  said  between  plaintiff  and  Boyer 
before  the  latter  engaged  in  the  wheat  enterprise;  that 
there  was  no  fraud  on  the  part  of  Boyer,  or  breach  of 
trust  in  investing  in  the  wheat  enterprise  a  small  amount 
of  money  received  from  the  sale  of  stock  famished  by 
tlie  plaintiff,  or  in  trading  one  of  the  cows  for  seed  wheat; 
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and  that  there  was  no  agreement  between  the  plaintiff 
and  defendant  Boyer  in  reference  to  renting  the  land, 
which  Boyer  did  rent,  or  any  other  land  for  the  purpose 
of  raising  a  crop  on  the  joint  interest  or  otherwise  of  the 
plaintiff^  and  Boyer. 

Savcbge  dk  Mcmderaon^  for  appellants. 

The  written  contract  in  evidence,  and  its  subsequent 
oral  modification,  as  found  by  the  testimony,  created  a 
partnership  in  the  wheat  and  barley,  between  the  two 
last  named  parties.  Oow  on  Partn&f*shipy  1.  Parson^s 
an  Part,y  8, 47.  Beid  v,  Hollinshectdy  4  Bam,  cfe  Cress,^ 
867.  Miller  v.  PricCy  20  TTi^.,  117.  Cashraan  v. 
Bailey^  1  Hilly  526.  Story  on  Partnership^  §  15.  1 
Parso7M  on  ContraotSy  157.  Briggs  v,  Vanderbilt  dk 
DreWy  19  Barb.y  222.  Community  of  profit  in  a  joint 
adventure  is  the  test  of  partnership.  Loomis  v.  Mwr- 
aJhaUy  12  Co7k/n.y  79. 

Chray  cfe  BriggSy  for  appellee  O'Brien. 

I.  The  referee  who  finds  there  is  no  partnership 
between  Brown  and  Boyer  in  the  grain  in  controversy, 
has  heard  the  witnesses  and  is  the  best  judge  as  to  what 
the  truth  of  the  matter  really  is.  The  report  is  only  to 
be  set  aside  when  the  finding  is  clearly  against  the  weight 
of  the  evidence.  Green  v.  Brovmy  3  Barh.y  119.  Mer- 
sereau  v.  LewiSy  25  Wend.y  243.  Bearaa  v,  CapUyy  10 
New  Yorky  93. 

II.  The  error,  to  require  the  court  to  set  aside  a 
report,  must  be  a  clear  and  decisive  error,  by  which  the 
party  objecting  has  been  injured.  Ludington  v.  Tafty 
10  Barhy  448.  Woodruff  v.  McOrathy  32  New  Yorky 
255.    Douglas  v.  Toueey,  2   Wend.y  353. 
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Lakk,  Ch.  J. 

In  the  court  below,  all  the  issues  in  this  case,  both  of 
fact  and  law,  were  referred  to  and  tried  before  a  referee, 
whose  report  was  confirmed  and  the  case  dismissed. 
Several  exceptions  having  been  taken  by  the  plaintiff  to 
the  referee's  report,  and  overruled  by  the  court,  the 
main  question  for  our  determination  is,  were  these  excep- 
tions well  taken? 

As  to  all  the  questions  of  fact,  submitted  to  the 
referee,  his  report  thereupon  must  have  the  same  effect 
and  be  treated  in  all  respects  as  the  verdict  of  a  jury. 
Civil  Code^  Sec,  300.  The  court  has  no  right  to  set  it 
aside  unless  it  be  manifestly  against  the  weight  of  the 
evidence.  Green  v.  Brown^  3  Barb.^  119.  Bearsa  v. 
Copley^  10  New  Tork^  93. 

We  have  looked  very  carefully  into  this  record,  and 
weighed  the  testimony,  especially  that  of  the  plaintiff, 
but  can  see  nothing  which  calls  for  a  reversal  of  the 
judgment.  It  is  unnecessary  for  us  to  recapitulate  the 
evidence,  or  to  incorporate  any  portion  of  it  into  this 
opinion,  for  the  reason  that  all  the  several  objections  to 
this  report,  urged  upon  our  attention  either  in  the 
printed  brief  or  oral  argument  of  counsel,  go  to  the  con- 
clusion of  law  which  the  referee  drew  from  a  considera- 
tion of  the  entire  testimony,  as  to  the  alleged  partnership 
between  the  plaintiff  and  the  defendant  JBoyer,  in  the 
cultivation  of  the  farm  which  the  latter  had  rented  and 
conducted  in  his  own  name. 

We  are  of  the  opinion  that  there  was  a  signal  failure 
to  establish  the  alleged  partnership.  The  alleged  inter- 
view between  these  parties  in  the  winter  or  spring  of 
1872,  at  Omaha,  in  respect  to  the  investment  of  the 
residue  of  the  five  hundred  dollars,  then  remaining  in 
Boyer's  hands,  fell  far  short  of  doing  so.    It  was  alto- 
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getlier  too  indefinite,  and  uncertain,  to  have  that  effect. 
Keither  did  the  management  of  the  farm  by  Boyer  tend, 
in  the  slightest  degree,  to  show  that  he  considered  Brown 
as  a  co-partner  with  him  in  that  business,  or  as  entitled 
to  any  definite  share  in  the  crops  raised. 

We  think  that  Boyer  was  simply  liable  for  the  money 
advanced  to  him  by  Brown,  and  not  invested  in  cattle. 
We  do  not  think  tliat,  under  the  testimony,  Brown  could 
have  been  held  liable  as  a  partner,  for  either  the  rent  of 
the  farm,  or  for  any  debt  which  Boyer  contracted  in  its 
cultivation.  Neither  do  we  think,  that,  as  against  the 
creditors  of  Boyer,  he  should  be  permitted  to  hold  the 
products  of  the  farm,  under  a  claim  of  partnership,  based 
upon  so  fragile  a  case. 

For  these  reasons  we  are  of  the  opinion  that  the  report 
of  the  referee  should  be  aflirmed,  and  a  judgment  ren- 
dered in  conformity  thereto.    The  other  judges  concur. 

Judgment  accordingly. 


T.    W.    T.    HlOHABDS,    PLAINTIFF    IN     ERROR,   V.    HeRMAN 

Kountze,  defendant  in  error. 

1.  JSnof,  A  note  drawing  legal  interest  is  not  affected  with  usury,  by  an 
indorsement  of  the  maker,  made  after  maturity,  wherein  he  promises  to 
pay  a  greater  rate  of  interest  than  that  allowed  by  law.  In  such  case, 
money  paid  in  excess  of  lawful  interest  constitutes  a  payment,  pro  ianto, 
of  the  principal. 

2.  national  Bank:  mortgage.  Notes  secured  by  mortgages  were 
assigned  to  a  National  Bank,  and  by  it  to  plaintiff  l/t/d,  in  an  action  of 
foreclosure,  that  the  mortgages  were  not  extinguished  by  the  assignment 
to  the  bank,  and  were  valid  in  the  hands  of  the  plaintiff,  he  being  a  bona 
fide  purchaser. 

8.    :  EVIDENCE:  PRESUMPTIONS.   In  the  absence  of  evidence  showing 

the  purpose  and  object  of  the  assignment  to  the  bank,  it  cannot  be 
presumed  that  it  was  for  a  debt  created  in  prueitU,  in  violation  of  the 
National  Banking  Act. 
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4.    .    SemiUt  that  the  limitations  of  the  act  apply  to  transactions  in 

real  property,  independent  of  legitimate  banking  operations,  and  not  to 
mortgage  securities. 

Ersob  to  the  district  court  of  Douglas  county. 

The  action  was  upon  four  promissory  notes,  executed 
by  Richards,  the  plaintiff  in  error,  dated  April  6,  1870, 
payable  one  year  after  date  with  interest  at  the  rate  of 
ten  per  cent  per  annum,  secured  by  mortgages  upon  real 
estate  situated  in  Omaha,  and  made  payable  to  the  order 
of  John  A.  Parker.  The  notes  and  mortgage  securities 
were  assigned  by  Parker  to  Augustus  and  Herman 
Kountze,  who  afterwards  assigned  them  to  the  First 
^National  Bank,  by  whom  they  were  assigned  to  Herman 
Kountze,  the  defendant  in  error,  who  brought  this  suit 
to  foreclose  the  mortgages  and  recover  the  debt  secured 
by  them. 

After  the  maturity  of  the  notes,  and  while  they 
remained  in  the  hands  of  the  bank,  Richards  indorsed 
the  following  upon  each  note: 

"  For  value  received  I  promise  to  pay  interest  at  rate 
of  12  per  cent,  per  annum  from  maturity  until  paid. 
T.  W.  T.  Richards,  Omaha,  Nov.  29,  1871." 

In  pursuance  to  this  agreement,  Richards  paid  interest 
from  maturity  to  date  of  agreement,  being  $2.24  interest 
additional  to  the  10  per  cent  mentioned  in  the  notes. 
The  statute  then  in  force  concerning  interest  was  as 
follows: 

"Sec.  2.  Interest  upon  the  loan  or  forbearance  of 
money,  goods  or  things  in  action,  shall  be  at  the  rate  of 
ten  dollars  per  year  upon  one  hundred  dollars,  unless  a 
gi^eater  rate,  not  exceeding  twelve  per  cent,  per  annum, 
be  contracted  for  by  the  parties."  Laws  12  Sess.y  1867, 
page  8.     Oenl.  Stat.j  446. 

Section  28,  of  the  National  Banking  act,  provides  as 
follows: 
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"  It  shall  be  lawful  for  any  such  association  to  pur^ 
chase,  hold,  and  convey,  real  estate  as  follows: 

1.  Such  as  shall  be  necessary  for  its  immediate  accom- 
modation in  the  transaction  of  its  business. 

2.  Such  as  shall  be  mortgaged  to  it  in  good  faith  by 
way  of  security  for  debts  previously  contracted. 

3.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of 
debts  previously  contracted  in  the  course  of  its  dealings. 

4.  Such  as  it  shall  purchase  at  sales,  under  judgments; 
decrees  or  mortgages,  held  by  such  association,  or  shall 
purchase  to  secure  debts  due  to  said  association. 

Such  association  shall  not  purchase  or  hold  real  estate 
in  any  other  case  or  for  any  other  purpose  than  is  speci- 
fied in  this  section.**     13  U.  S.  Statutes  at  Zarffe^  107. 

The  court  below  rendered  a  decree  in  favor  of  Herman 
Kountze  for  the  principal  of  the  notes  with  interest  at 
10  per  cent,  and  for  a  sale  of  the  mortgaged  premises. 
Richards  brought  the  case  here  by  petition  in  error. 

T.  W.  T.  Bioharda^pro  se. 

I.  The  contract  entered  into  Nov.  29,  1871,  and 
indorsed  upon  the  back  of  the  notes,  was  usurious.  It 
took  the  place  of  the  original  provision  as  to  interest 
contained  in  the  notes,  and  when  the  defendant  in  error 
took  the  notes  from  the  bank  he  took  them  with  this 
new  contract  incorporated  into  them,  and  in  his  original 
petition  he  claims  interest  under  this  new  contract.  In 
his  amended  petition,  however,  he  discards  the  usurious 
contract,  and  swears  that  he  never  claimed  interest  under 
it.  It  is  insisted,  however,  that  as  the  usurious  agree- 
ment was  a  part  of  the  notes,  and  specially  made  so  by 
the  bank  and  the  maker  of  the  notes,  when  he  received 
them  from  the  bank,  and  he  had  a  full  knowledge  of  the 
contract,  and  afterwards  demanded  and  sued  for  interest 
under  it,  and  thereby  ratified  it,  that  he  cannot  after- 
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wards  be  heard  to  discard  it,  and  claim  under  the  original 
contract  only,  which  was  in  fact  never  transferred  to 
him.  It  was  the  modified  contract  only  which  was  trans- 
ferred to  him.  The  original  contract,  as  to  rate  of  inter- 
est, had  been  superceded  by  the  contract  of  Nov.  29, 
1871.  It  is  therefore  insisted  that  all  interest  paid  in 
pursuance  of  said  agreement  ($144.00)  should  be  credited 
upon  the  principal  ($800.00),  and  that  no  interest  should 
have  been  allowed,  and  that  the  defendant  in  error  should 
have  had  a  decree  for  only  $656.00.  It  is  not  contended 
that  the  original  contract  was  usurious,  but  that  the 
subsequent  agreement  ingrafted  upon  it  is  clearly  usuri- 
ous— and  upon  this  point  plaintiflF  in  error  refers  to  the 
following  authorities:  Rock  County  Bank  v,  Woolis- 
croft ^  16  Wis.^  22.  Hunt  v.  Bloomer^  5  Duer^  202. 
Ferrier  v,  Scot  fa  Adm/r%  17  Iowa,  578.  ffopkins  v, 
KooTice,  6  Chratt,,  387.  Mattock  v.  Mallory,  19  Ala,, 
694.  Metawinkle  v.  Jung,  30  Wis.,  363.  Barnes  v. 
Pilgrim,  24  Texas,  385.  McAllister  v.  Jerrnan,  32 
Miss.,  142.     Shirley,  v.  Welty,  19  III.,  623. 

II.  But  plaintiff  in  error  insists  that  under  the  pro- 
visions of  the  National  Banking  Act,  the  bank  could 
not  purchase  either  from  Parker  or  the  Kountzes  the 
mortgages  in  question,  and  any  sale  to  them  would  be 
absolutely  prohibited  by  the  statute,  and  void.  The  only 
title  the  bank  could  take  would  be  the  notes.  If  Parker 
sold  to  the  bank,  the  bank  took  no  title  to  the  mortgages, 
and  could  transfer  none  to  Herman  Kountze;  and  a  for- 
tiori the  latter  could  not  foreclose  the  mortgages  and 
cannot  maintain  this  action.  The  bank  taking  no  title 
to  the  mortgages  it  follows  as  a  necessary  sequence,  that 
the  notes  and  mortgages  became  separated,  and  the  mort- 
gages became  ^^o  facto  extinguished,  and  ceased  to  be  a 
subsisting  demand.  See  especially  the  case  of  Fowler 
V.  Scully,  72  Penn.  State,  456,  and  the  following: 
Langdon  v.  Buel,  9  We^id.,  84.    Merrick  v.  Bartholick 
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36  New  York,  44.  Ayinar  v.  Bill,  6  John's  Ch.,  570. 
Jackson  v.  Blodgett,  5  Cote,  296.  Huntington  v.  Smith, 
4  Conn.,  237.  SoiUherin  v,  Menduin,  5  New  Hamp- 
shire,  432.     Chreen  v.  Hart,  1  Johns.,  580. 

George  I,  Gilbert,  for  defendant  in  error. 

The  contract  was  not  for  the  "loan  or  forbearance  of 
money."  No  money  was  loaned,  and  no  agreement  was 
made  to  extend  the  time  or  forbear  the  payment  of  the 
money  due  or  to  become  due.  Richards  had  been  in 
default  for  several  months,  and  had  already  received  all 
the  consideration  for  the  contract.  The  indorsement  on 
the  notes  was  a  simple  promise  on  the  part  of  Richards. 
The  day  after  or  even  on  the  very  day  the  promise  or 
contract  was  made,  suit  might  have  been  commenced  by 
the  bank  on  the  notes  and  mortgages,  and  the  promise 
would  not  have  afforded  any  defense  or  bar  to  the  action. 
So  far  as  the  question  of  usury  is  involved  in  the  case, 
it  is  the  same  as  though  Richards  had  paid  the  $2.24  on 
the  29th  day  of  November,  1871,  and  made  no  agreement 
at  all  as  to  the  rate  of  interest  after  that  time.  Could 
such  a  payment  vitiate  the  note?  I  think  not.  But 
admitting  that  the  contract  with  the  bank  was  usurious, 
it  was  made  subsequent  to  the  time  of  the  loan,  and  can- 
not avoid  or  affect  the  notes.  When  a  security  which  is 
given  on  a  loan  of  money  is  valid  at  its  creation,  no  sub- 
sequent agreement  of  the  borrower  to  pay  an  usurious 
premium  for  a  further  forbearance  of  the  loan  will  inval- 
idate the  original  security  or  prevent  the  collection  of  the 
money  lent,  with  legal  interest  thereon.  Crane  v.  Huh- 
hell,  7  Paige,  Ch.,  413.  Merrills  v.  Law,  9  Cow.,  65. 
Wells  V.  Chapman,  13  Barb.,  561.  Ha/mmond'  v.  Hop- 
ping, 13  WeTid.,  505.  Rice  v.  Welling,  5  Wend.,  597. 
Even  had  the  bank  agreed  to  extend  the  time  of  payment 
of  the  notes  to  some  fixed  day,  in  consideration  of  the 
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increased  rate  of  interest,  such  an  agreement  would  not 
only  fail  to  sustain  the  defense  of  usury  in  an  action  on 
the  notes  by  the  bank,  and  much  less  in  this  action  by 
the  indorsee  of  the  bank,  but  the  agreement  itself  to  pay 
the  excess  of  interest  would  not  be  usurious.  Stewart  v. 
Petree,  55  New  York,  621. 

Gantt,  J. 

It  is  contended  that  the  indorsement  of  the  agreement 
on  the  notes  by  Richards,  the  plaintiff  in  error,  affected 
the  original  contract  of  debt  with  the  vice  of  usury; 
and  therefore,  it  is  insisted  that  the  decree  was  rendered 
for  too  large  an  amount,  and  is  contrary  to  law  and  ought 
to  be  reversed.  The  question  thus  presented  for  consid- 
eration is,  does  the  promise  indorsed  on  the  notes  taint 
the  original  contract  with  the  vice  of  usury?  In  the 
determination  of  this  question,  I  think  it  is  sufficient 
to  observe  that  the  rules  of  law  in  respect  to  usury 
seem  to  be  well  settled,  and  that  they  may  be  stated  in 
the  following  propositions,  deduced  from  the  authorities, 
without  reproducing  the  reasons  upon  which  they  are 
founded. 

1.  It  is  a  cardinal  principle  in  the  doctrine  of  usury, 
which  must  be  regarded  as  the  common  place  to  which 
all  reasoning  and  adjudication  upon  the  subject  should 
be  referred,  that  to  constitute  usury,  there  must  be  a 
loan  or  a  good  consideration  for  the  forbearance  of  a 
loan  in  contemplation  by  the  parties.  It  must  be  an 
original  contract.  Nicholds  v.  Fectrson^  7  Peters^  413. 
McGUl  V.  Ware  J  4  Scavi.^  24. 

2.  Wliere  by  the  terms  of  the  contract  between  the 
lender  and  the  borrower,  the  lender  receives  or  reserves 
a  greater  rate  of  interest  than  the  maximum  allowed  by 
law,  such  contract  is  affected  with  the  vice  of  usury; 
and  it  makes  no  difference  whether  the  usurious  interest 
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is  expressed  in  terms  in  the  instrnment  given  for  the  pay- 
ment of  the  debt  created  by  the  loan,  or  whiether  it  is 
taken  as  a  bonus,  or  is  secured  by  any  otlier  corrupt 
agreement,  device,  or  shift,  at  the  time  of  the  contract 
The  whole  transaction  constitutes  only  one  contract 
Cullman  v.  Woolcook^lS  TFi>.,  589.  Lear  v.  YameUj 
3  A.  K.  Marah.^  419.  MerriU  v.  Law,  9  Cow.,  65. 
Baiik  of  the  United  States  v.  Waggoner,  9  Peters..  399. 

3.  If  the  original  contract  is  bona  fide,  and  wholly 
free  from  the  taint  of  usury,  then  no  subsequent  agree- 
ment to  pay  usury,  or  an  usurious  premium  upon  the  debt, 
will  invalidate  the  instrument  given  for  the  payment  of 
the  debt,  or  affect  the  original  contract  with  the  vice  of 
usury,  or  prevent  the  collection  of  the  debt  with  its  legal 
interest.  And  this  proposition,  I  think,  is  well  founded 
in  principle  and  just  in  equity,  for,  if  there  was  once  a 
valid  subsisting  debt,  bearing  interest,  the  contract  creat- 
ing sucli  debt  cannot  be  impaired  or  destroyed  by  a  sub- 
sequent void  agreement.  Such  agreement  would  be  a 
mere  nullity,  and  could  not  impair  or  destroy  rights 
acquired  under  a  valid  subsisting  contract.  Stexoart  v, 
Petree,  55  New  York,  623.  Rice  v.  Welling,  5  Wend., 
597.  Rogers  v.  RatKbun,  1  Johns.  Ch.,  367.  Early  v. 
Mahon,  19  Johns.,,  150. 

4.  If  money  should  be  paid  as  a  premium  upon  a 
loan,  or  as  usurious  interest  on  a  debt,  the  money  so  paid 
would  in  equity  be  considered  as  a  payment  pro  tanto 
upon  the  original  debt;  and  under  the  statutory  provisions 
of  our  state,  if  such  usurious  interest  has  been  directly 
or  indirectly  contracted  for,  taken  or  reserved  in  the  orig- 
inal contract  for  the  loan,  the  lender  shall  only  receive 
the  principal  without  any  interest  or  costs,  and  if  such 
interest  be  paid,  it  shall  be  deducted  from  the  principal. 
Crane  v.  Rubhel,  7  Paige,  417.  Merrills  v.  Law,  supra, 
and  see  generally:     1  E.  Black.,  462.     7  Mod.,  119. 
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Murray  v.  jSardwicke,  2  W.  Black.^  869.  Floyd  v. 
Edwwrd%^  Vowp.^  112.    3  Campbell,  119. 

In  the  case  under  consideration  there  was  a  valid  sub- 
sisting debt,  bearing  the  legal  rate  of  interest.  The 
contract  by  which  this  debt  was  created  was  nnaffected 
by  nsury,  and  therefore  as  is  said  in  Nicholas  v.  Fearson, 
it  *'  can  never  be  invalidated  by  any  subsequent  usurious 
contract."  Hence,  it  follows  as  a  legal  sequence  that  the 
promise  indorsed  on  the  notes,  by  the  plaintiff  in  error, 
is  utterly  void  and  cannot  modify  or  impair  the  original 
contract.  This  subsequent  promise  could  pass  nothing 
by  the  transfer  of  the  notes  and  mortgage  securities  to 
the  defendant  in  error.  Whatever  rights  he  acquired  by 
the  assignment  to  him  of  the  notes  and  mortgage  securi- 
ties, he  acqiiired  them  under  the  original  contract  creat- 
ing the  debt  Therefore  this  case  clearly  comes  within 
the  rule  enunciated  in  the  third  proposition. 

^gain  as  a  defense,  it  is  contended  that  when  the  notes 
passed  into  the  hands  of  the  bank,  the  mortgage  securi- 
ties became  extinguished,  on  the  ground,  as  alleged,  that 
under  the  act  of  Congress  in  relation  to  National  Bank- 
ing Associations,  the  bank  could  not  hold  and  convey 
real  estate  under  the  purchase  of  the  mortgage  securities 
in  this  case;  hence,  the  mortgage  securities  became  sep- 
arated from  the  debt. 

Many  authorities  were  cited  to  show  that  the  mortgage 
security  is  an  accessory  or  incident  to  the  debt,  or  the 
instrument  given  as  the  evidence  of  the  debt;  and  that 
the  mortgage  security  .cannot  be  separated  from  the  debt; 
or  as  is  said  in  the  case  of  Jackson  t>.  Blodgett,  5  Cow,j 
296,  the  mortgage  ''cannot  exist  as  an  independent  secu- 
rity in  the  hands  of  one  person  while  the  bond  belongs 
to  another."  This  proposition  is  true,  and  a  simple  trans- 
fer of  the  mortgage  without  the  debt,  or  note  which  is 
the  evidence  of  the  debt,  is  a  nullity,  for  distinct  from 
the  debt,  the  mortgage  has  no  determinate  value;  and 
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also  the  transfer  of  the  debt  only,  reserving  the  pledge 
as  an  independent  secnrity,  renders  the  mortgage  a  nol- 
litj.  In  legal  parlance,  the  pledge  being  an  incident  to 
the  debt,  so  far  as  regards  its  determinate  value,  it 
cannot  be  detached  from  the  debt.  It  seems,  therefore, 
that  in  order  to  work  an  extinguishment  of  the  mortgage 
security,  the  transfer  must  be  with  intent  to  separate  the 
one  from  the  other;  that  is  to  detach  the  debt  so  as  to 
leave  the  mortgage  a  separate  and  independent  security. 

Tlie  mere  fact,  however,  that  after  the  assignment  of 
the  debt,  the  mortgage  remains  in  the  hands  of  the  mort- 
gagee, or  in  the  hands  of  any  person  other  than  the 
assignee  of  the  debt,  will  not  of  itself  work  an  extin- 
guishment of  the  mortgage  security.  To  do  so,  the 
mortgage  must  be  held  to  operate  as  a  separate  indepen- 
dent security.  It  is  said  by  a  very  able  jurist  that  "  if  a 
mortgage  is  made  to  one  person  to  secure  several  notes 
or  bonds  made  to  him,  and  the  mortgagee  assign  the  notes 
or  bonds  to  different  persons,  but  continues  to  hold  the 
mortgjige  security  in  his  own  name,  he  will  hold  it  in 
trust  for  the  several  persons  to  whom  he  has  assigned  the 
mortgage  notes,  bonds,  or  other  evidences  of  the  debt 
due  him."  Perry  on  Trusts^  Sec.  693.  This  is  upon 
the  principle  that  the  mortgage  security  is  an  incident 
to  the  debt,  and  follows  or  passes  with  the  assignment  of 
the  debt,  unless  by  the  intent  of  parties  it  is  detached 
from  the  debt. 

In  the  case  at  bar,  the  evidence  will  not  at  all  justify 
the  conclusion  that  it  was  the  intention  of  any  one  of  the 
parties  concerned,  to  separate  or  detach  the  mortgage 
securities  from  the  debt,  and  therefore  the  point  so 
strongly  urged  by  the  counsel  for  plaintiff  in  en-or,  will 
not,  as  an  abstract  principle  of  law,  apply  to  this  case. 

But  did  the  assignment  to  the  bank  of  itself  extinguish 
the  mortgage  securities  t  Under  the  act  of  Congress, 
the  bank  is  permitted   to  hold  and  convey  such  real 
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estate  as  shall  be  mortgaged  to  it  in  good  faith  by  way 
of  security  for  debts  previously  contracted,  or  such  as 
shall  be  conveyed  to  it  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings.  Now  whether 
the  sale  and  assignment  of  the  notes  to  the  bank  were 
not  made  in  satisfaction  of  or  security  for  a  debt  pre- 
viously contracted  is  not  at  all  clear  from  the  evidence 
reported  in  this  case.  It  is  not  shown  by  the  evidence 
for  what  purpose  the  sale  and  assignment  were  made  to 
the  bank;  and  to  say  that  the  notes  and  mortgages  were 
assigned  to  the  bank  for  a  debt  created  inpresenti  would 
be  the  assumption  of  a  fact  not  proved  in  the  case.  And 
it  will  hardly  be  urged  that  the  court  shall  presume  a 
person  or  a  corporation  to  have  been  guilty  of  the  viola- 
tion of  law;  and  hence,  it  will  not  be  presumed  that  the 
bank  received  the  notes  and  mortgages  for  a  debt  created 
in  presenti.  It  has  an  undoubted  right  to  take  and 
hold  such  securities  fur  a  debt  previously  contracted. 
Was  it  not  the  intention  of  Congress  to  prohibit  bank- 
ing associations,  organized  under  the  law,  from  dealing 
in  real  property  as  a  business  independent  of  their 
legitimate  banking  operations?  This  would  seem  to  be 
the  purpose  of  the  limitations  in  the  act;  and  from  all 
that  appears  in  the  record,  there  is  nothing  to  justify  the 
conclusion  that  these  limitations  have  been  transgressed 
in  this  case. 

But  the  notes  and  mortgages  passed  into  the  hands  of 
a  person  in  no  way  incapacitated  to  take  and  receive 
them.  Herman  Kouiitze,  the  plaintiff  in  the  court  below, 
and  defendant  in  error  here,  became  the  owner  of  them 
in  good  faith  for  value,  and  in  Willmoutk  v.  Crawford^ 
10  Wend.y  343,  it  was  contended  that  the  note  was 
given  to  a  corporation  for  a  purpose  or  consideration  for 
which  the  law  forbid  the  corporation  to  receive  "  any 
note  or  other  evidence  of  debt  in  payment."  The  court 
held  that  "conceding  the  note  to  be  taken  without 
14 
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authority,  it  is  valid   iu   the   hands   of   a   bona  jide 
holder." 

It,  however,  appears  that  while  the  notes  remained  in 
the  hands  of  the  bank,  Richards  the  plaintiff  in  error 
paid  to  it,  in  excess  of  the  interest  stipulated  in  the 
original  contract,  the  amount  of  $8.96.  This  sum  accord- 
ing to  the  rule  stated  in  the  fourth  proposition,  should 
have  been  deducted  from  the  debt  as  of  the  time  when 
it  was  paid,  and  the  finding  and  decree  should  have 
been  for  $949.28.  Therefore  the  finding  must  be  made, 
and  decree  now  rendered  in  this  court,  in  favor  of  Her- 
man. Konntze  and  against  T.  W.  T.  Richards  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

Deobee  accobdikglt. 

Maxwell,  J,  concurred.  Lake,  Ch.  J,  did  not  sit, 
having  tried  the  cause  in  the  court  below. 
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,f  187   Nichols,  Shepard  and  Co.,  plaintiffs  in  errob,  v.  John 
"Tliof  Hail,  defendant  in  error. 

»    0511 

1.  Bale :  warranty.  In  an  action  upon  a  promissory  note,  given  in  part 
consideration  for  a  threshing  machine,  the  defense  was  warranty  of  the 
machine  and  a  breach  of  its  conditions.  It  appeared  in  evidence  that 
the  defendants  gave  one  M.  an  order  for  a  certain  kind  of  thresher,  on 
the  back  of  which  was  a  printed  warranty.  The  order  was  sent  to  the 
agent  of  plaintilTs,  but  it  was  not  accepted  nor  the  machine  mentioned 
therein  furnished,  and  M..  acting  for  the  agent,  sold  defendants  an  old 
machine,  they  knowing  it  to  be  such,  giving  their  note  therefor,  and  using 
the  machine  during  the  following  season  without  objection.  Jfe/d,  that 
the  warranty  did  not  extend  to  the  machine  purchased,  and  parol  evi- 
dence of  its  contents  was  inadmissible. 

2.     : :  CONDITIONS  PRECEDENT.    A  reasonable  compliance 

with  conditions  precedent,  in  a  contract  of  warranty,  is  essentLil,  before 
it  can  be  enforced  against  the  warrantor. 


\ 
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3.  Prinoipal  and  Agent.  The  mere  &ct  that  the  agent  of  plaintiffs  suing 
upon  a  note  payable  to  them,  received  it  from  a  person  selling  a  machine, 
in  consideration  of  which  the  note  was  given,  will  not  of  itself  estop  the 
plaintiff  from  denying  that  such  person  was  their  agent  in  the  sale ;  but 
it  should  be  left  to  the  jury  to  say  that  if  the  machine  was  the  property 
of  plaintiffs  at  the  time  of  its  sale,  they  would  be  justified  in  finding 
agency  from  the  fact  that  the  note  was  made  payable  to  them. 

Ebror  from  the  district  court  of  Cuming  county. 

Thb  case  was  brought  into  that  court,  by  appeal  fipom 
the  probate  court,  and  tried  de  novo.  The  jury  returned 
a  verdict  in  favor  of  the  defendant  in  error  for  five  liun- 
dred  dollars.  This  verdict  was  set  aside,  and  at  the  sec- 
ond trial  the  verdict  was  again  for  defendant  in  error, 
but  without  damages.  Motion  for  a  new  trial  overruled. 
Judgment  against  plaintiff,  who  brought  the  case  here 
by  petition  in  error.  The  facts  necessary  to  its  proper 
understanding  appear  in  the  opinion. 

Uriah  Brunei\  for  plaintiff  in  error,  contended  inter 
alia^  as  follows: 

Tliere  has  been  no  evidence  offered  by  the  defendant 
to  show  that  Malchow  was  tlie  agent  of  the  plaintiff; 
that  the  conditions  of  the  warranty  have  been  complied 
with  on  the  part  of  the  defendant;  that  demand  has  been 
made  for  repairs,  that  the  machine  has  been  offered  to 
be  returned  on  the  defendant  discovering  the  defects 
complained  of;  nor  that  the  alleged  warranty  was  given 
by  the  plaintiff  or  his  agent;  that  the  warranty  applied 
to  the  said  machine  purchased;  nor  that  the  said  alleged 
warranty  was  not  in  the  hands  of  the  plaintiff  or  under 
his  control,  or  beyond  the  control  of  the  defendant,  or 
that  it  was  lost. 

If  a  warranty  contain  conditions  to  be  observed  by  the 
vendee,  the  defendant  must  show  that  the  said  conditions 
have  been  substantially  complied  with.  2  HilUard  on 
Contracts^  192.     Dewey  v.  Erie^  14  Penn,  State j  211. 
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Bristol  V,  Tracey^  21  Barl.,  236.  Johnson  v,  Barney^ 
1  Imca^  531.  The  defendant,  having  been  fully  advised 
of  the  condition  of  the  threshing  machine  purchased, 
and  bought  the  same  with  full  knowledge  of  the  condi- 
tion thereof,  was  not  deceived. 

Lake,  Ch.  J. 

This  action  was  brought  in  the  district  court  upon  a 
promissory  note  given  by  the  defendant,  and  one  Joseph 
Hoffman,  in  part  payment  for  a  threshing  machine. 

This  machine  was  purchased  by  them,  at  West  Point, 
from  one  William  Malchow,  who  was  the  agent  of  John 
T.  Edgar  in  its  sale.  The  note  was  made  payable  directly 
to  the  plaintiffs,  who  were  the  manufacturers  of  the 
machine.  ^ 

Tlie  defense  seems  to  have  been  conducted  on  the 
theory  that  Edgar  was  the  general  agent  of  the  plaintiffs, 
and  that  Malchow  was  a  sub  agent,  although  there  was 
no  such  allegation  in  the  pleadings.  The  answer  alleges 
that  there  was  a  warranty  of  the  machine  by  the  plaintiffs, 
in  these  words,  "We  hereby  warrant  this  machine  to  be 
made  of  good  material,  well  put  together,  strong  and 
durable,  and  capable  of  threshing  and  cleaning,  as  much 
wheat,  oats,  barley,  or  other  small  gmins,  as  any  other 
machine,  and  better  than  any  endless  apron  machine.'' 
As  a  breach  of  said  warranty  it  is  alleged,  "  that  said 
machine  was  not  of  good  material,  nor  was  the  same  well 
made,  nor  was  the  same  strong  and  durable  as  the  plain- 
tiff  well  knew.  That  said  machine  had  been  exposed  to 
the  weather  about  two  years,  while  owned  by  said  plain- 
tiffs, who  are  manufacturers  of  these  threshing  machines. 
That  the  action  of  the  weather  on  the  joints  of  said  ma- 
chine caused  the  tenants  in  the  mortices  to  rot,  so  as  to 
render  the  said  machine  for  the  purposes  of  thi^eshing 
almost  valueless."  The  alleged  warranty,  and  breach, 
are  all  put  in  issue  by  the  reply. 
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On  the  trial,  the  defendant  offered  to  prove  said  war- 
ranty, which  was  alleged  to  have  been  a  printed  one,  by 
parol  testimony.  This  was  objected  to  by  the  plaintiff, 
for  the  reason  among  others,  that  it  had  not  yet  been 
shown  that  any  warranty  had  been  given.  The  objection 
was,  however,  overruled;  the  testimony  admitted,  and 
exception  duly  taken. 

The  testimony  introduced  by  both  parties  shows  very 
conclusively  that  no  warranty  was,  in  fact,  given  on  the 
sale  of  this  machine,  either  by  the  plaintiffs,  or  by  Mal- 
chow  who  made  the  sale.  Indeed,  the  defendant  himself 
swears  that  none  was  given. 

The  record  does  show  that  sometime  before  the  pur- 
chase of  this  machine,  the  defendant  and  said  Hoffinan, 
gave  to  Malchow  an  order  for  a  "  Nichols  &  Shepherd, 
Vibrator  Thresher,  and  Power  of  the  latest  patent,  and 
most  modern  improvements,"  which  order  the  latter  sent 
to  Edgar,  at  Omaha,  to  be  filled.  On  the  back  of  this 
order  there  was  a  printed  warranty  of  that  particular 
description  of  machine.  It  is  possible  that  these  orders 
in  blank,  with  the  printed  warranty  thereon,  were  in  fact 
ftimished  by  the  manufacturers  to  their  agents,  to  be 
filled  up  and  used  by  a  purchaser  in  making  his  order 
for  a  machine.  It  is  also  shown,  by  the  evidence  of  the 
defendant,  that  this  order  was  not  accepted,  nor  the  ma- 
chine mentioned  therein  furnished;  and  that  when  Hoff- 
man, who  was  acting  for  himself  and  Hail,  went  for  the 
machine,  so  ordered,  and  was  told  by  Malchow  that  it 
could  not  be  obtained,  he  made  a  purchase  of  the  one  in 
controversy.  Hoffman  knew  it  was  not  the  machine  they 
had  ordered,  and  was  told  by  Malchow  that  it  was  an  old 
one,  that  had  been  brought  up  from  Kansas,  where  it 
"  had  been  exposed  to  the  weather  for  several  years,  and 
that  Edgar  had  repainted  it."  This  is  all  there  was  of 
the  pretended  warranty,  as  disclosed  by  the  record,  and 
fell  very  far  short  of  showing  that  one  was  given  on  the 
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sale  of  this  machine.  We  are  of  the  opinion,  therefore, 
that  the  plaintiff's  said  objection  was  well  taken,  and 
ought  to  have  been  sustained. 

But  the  warranty,  as  finally  proved  by  the  defendant, 
even  if  it  had  applied  to  this  particular  machine,  would 
be  fatal  to  his  defense.  It  is  not  the  absolute,  uncondi- 
tional contract  set  out  in  the  answer,  but  one  with  num- 
erous important  conditions  attached.  Among  these  con- 
ditions were  tlie  following,  viz:  "If  they  were  not 
able  to  make  it  operate  well,  and  the  fault  is  in  the 
machine,  it  is  to  be  taken  back,  and  the  payments 
refunded  or  the  defective  parts  remedied."  And  if 
''  they  were  unable  to  make  it  operate  well,  a  written 
notice,  stating  wherein  it  failed  to  satisfy  the  warranty, 
is  to  be  given  by  the  purchasers  to  the  dealer,  through 
whom  they  purchased,  and  to  Nichols,  Shepard  &  Co., 
and  a  reasonable  time  allowed  to  get  to  it,  and  remedy 
the  defect  if  any." 

Now  the  testimony  shows  there  was  a  total  farilure  on 
the  part  of  the  defendant  to  observe  a  single  one  of 
these,  and  numerous  other  conditions  upon  which  the 
plaintiffs'  liability,  under  the  warranty,  even  if  it  were 
given,  depended.  When  in  a  contract  of  warranty,  there 
are  conditions  precedent  to  be  observed  and  performed 
by  the  purchaser,  he  must  show  a  fair,  reasonable  com- 
pliance with  the  terms  of  the  contract  on  his  part,  or  he 
will  not  be  permitted  to  enforce  it  against  the  warrantor. 

The  uncontradicted  testimony  shows,  that  the  defend- 
ant and  his  associate  took  this  machine,  knowing  that  it 
was  an  old  one,  and  used  it  throughout  the  entire  season 
without  any  objection  whatever.  No  fault  was  found 
with  it,  nor  any  complaint  made  either  to  the  plaintiff, 
or  any  agent  of  theirs,  of  any  defect  in  the  construction 
or  working  of  this  machine.  The  defendant  is,  there- 
fore, in  no  attitude  to  demand  a  reduction  in  the  con- 
ti*act  price,  nor  to  offset  any  damages  which  he  may  have 
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snetained  in  consequence  of  the  alleged  defects,  in  an 
action  bron<^lit  npon  the  note  given  therefor. 

Again,  I  am  of  the  opinion  that  the  instruction  given 
to  the  jury,  that,  '*  the  plaintifts,  having  accepted  the 
note  sued  on  in  this  action  from  Malchow,  are  estopped 
from  denying  that  he  was  their  agent,"  was  clearly 
erroneous.  It  assumes  that  the  plaintiffs  I'eceived  the 
note  dii'ectly  from  Malchow,  of  which  there  is  no  proof 
whatever.  Malchow,  who  was  called  as  a  witness  for 
both  parties,  swears,  that  he  ^'sold  the  machine  as 
agent  for  Edgar,"  to  whom  he  sent  the  note.  He 
further  testijBed,  "what  was  done  with  these  notQS,  I 
don't  know.  I  paid  them  to  Edgar  for  the  machine  sold 
to  Hoffman  and  Hail.  I  did  not  have  any  business 
with  Nichols,  Shepard  &  Co." 

But,  even  if  it  had  been  clearly  shown,  that  the  plain- 
tiffs received  the  note  directly  from  Malchow,  that,  of 
itself,  would  not  have  had  the  effect  to  estop  them  from 
denying  that  he  was  their  agent. 

It  would,  however,  have  been  a  proper  instruction,  to 
have  told  the  jury,  that,  if  they  found  from  the  evidence 
that  at  the  time  of  the  sale  of  the  machine  to  Hoffman 
and  Hail,  it  was  the  property  of  the  plaintiffs,  then  they 
would  be  justified  in  also  finding  that  Malchow  was 
their  agent,  from  the  additional  fact,  that  the  note  was 
made  payable  to  them. 

After  a  very  careful  examination  of  the  entire  record, 
I  fail  to  find  any  evidence  to  support  the  defendant's 
claim.  I  think  the  court  would  have  been  justified 
even,  in  directing  a  verdict  in  favor  of  the  plaintiffs,  for 
the  full  amount  of  the  note.  The  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

BeVERSED  A2n>  BEMAKDED. 

The  other  judges  concurred. 


4  816 

49  850 
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4  niB 

eo  »1 


216       SUPKEME  COURT  OF  NEBRASKA, 

state,  ex  rel.,  Roberts  v.  Weston. 


State  of  Nebraska,  kx  rel.,  George  H.  Roberts  v. 

Jefferson  B.  Weston,  Auditor. 

Constitntioiial  Law:  salary  of  officers.  The  constitution  fixing  the 
salary  of  an  officer,  and  providing  that  "  the  auditor  shall  draw  war- 
rants of  the  state  quarterly  "  therefor.  "  which  shall  be  paid  out  of  any 
funds  not  otherwise  appropriated,"  appropriates  by  law  the  amount  nec- 
essary to  pay  such  salary,  and  no  legislative  act  is  necessary. 

This  was  an  application  for  a  mandamus  against  the 
respondent,  to  compel  him  to  draw  his  warrant  for 
$166.66,  salary  alleged  to  be  due  the  relator  on  the  first 
of  January,  1876,  for  the  months  of  November  and 
December,  1875,  and  representing  the  increased  compen- 
sation due  the  relator  under  the  provisions  of  the  consti- 
tution taking  effect  November  1,  1875.  The  answer  of 
the  respondent  alleged  that  by  Sec.  22,  Art.  Ill,  of  said 
constitution,  no  money  could  be  drawn  from  the  treasury 
except  in  pursuance  of  a  specific  appropriation  made  by 
law;  that  there  had  been  no  session  of  the  legislature, 
the  law-making  power,  since  the  adoption  of  the  consti- 
tution, and  no  specific  appropriation  made  to  cover  said 
salary. 

George  H.  Robeiis^  Attorney  General^  pro  ae^  cited 
Reynolds^  Auditor^  v.  Taylor^  43  Alabama,  420. 
Thomas  v.  Owens^  4  Maryland^  189. 

Nathan  S.  Harwood^  for  the  respondent,  cited  sections 
19  and  22,  Art.  Ill,  of  the  Constitution. 

Lake,  Ch.  J. 

This  case  raises  the  question  of  the  authority  of  the 
state  auditor  to  draw  warrants  upon  the  state  treasurer 
for  the  payment  of  the  salaries  of  the  state  officers,  when 


J 
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110  appropriation  therefor  has  been  made  by  the  legisla- 
ture. 

I.  On  the  part  of  the  relator  it  is  contended  that 
ench  authority  is  clearly  given  by  section  twenty-five  of 
the  schedule  of  the  new  constitution,  while  on  the  other 
hand,  the  auditor  insists  that  it  furnishes  no  authority 
whatever  for  him  to  do  so.     This  section  is  as  follows: 

"  Sec.  25.  The  auditor  shall  draw  the  warrants  of  the 
state  quarterly  for  the  payment  of  the  salaries  of  all 
officers  under  this  constitution,  whose  compensation  is 
not  otherwise  provided  lor,  which  shall  be  paid  out  of  any 
funds  not  otherwise  appropriated." 

If  this  section  is  given  the  effect  which  the  language, 
by  its  ordinary  meaning  plainly  imports,  there  would 
seem  to  be  no  doubt  that  it  was  intended  thereby  to 
dispense  with  the  necessity  of  a  legislative  appropriation 
in  all  those  cases  to  which  it  applies,  viz:  in  the  payment 
of  the  salaries  of  those  officers  created  by  the  constitu- 
tion, and  whose  salaries  it  directs  to  be  paid  from  the 
state  treasury. 

It  will  be  observed  that  all  the  words  here  employed 
are  of  common  use,  and  therefore  are  to  be  taken  in  their 
plain  and  ordinary  sense.  The  rule  is  the  same  in  the 
construction  of  a  constitutional  provision,  in  this  respect, 
as  in  the  construction  of  an  act  of  the  legislature. 

It  was  suggested,  however,  by  the  defendant's  counsel, 
that  there  is  a  conflict  between  this  section,  and  the  sec- 
ond clause  of  section  twenty-two,  article  three  of  the 
constitution,  which  provides  that,  "  no  money  shall  be 
drawn  from  the  treasury  except  in  pursuance  of  a  spe- 
cific appropriation  made  by  law,"  and  therefore  both 
cannot  stand.  But  we  do  not  think  there  is  any  conflict 
whatever  between  them.  The  constitution  is  the 
"  supreme  law "  in  the  state,  emanating  directly  from 
the  body  of  the  people;  and  section  twenty-five  of  the 


218       SUPEEME  COURT  OF  NEBRASKA, 

State,  ex  rel.,  Roberts  y.  Weston. 

schedule,  in  plain,  simple  language,  appropriates  from 
the  treasury  sufficient  funds,  not  otherwise  appropriated, 
to  pay  the  salaries  of  all  officers  within  its  operation, 
whenever  it  shall  happen  that  no  legislative  appropria- 
tion exists.  This  is,  thei'efore,  an  appropriation  ^^made 
by  latOj^^  and  applicable  to  a  specific  object. 

This  section  was  undoubtedly  framed  tor  the  express 
purpose  of  meeting,  and  providing  for,  the  very  contin- 
gency which  now  exists,  and  which  may  hereafter  happen, 
of  various  officers  being  in  the  employ  of  the  state,  with 
no  legislative  appropriation  authorizing  their  payment. 
This  must  have  been  the  purpose  of  the  convention  in 
framing,  and  the  people  in  the  adoption  of  this  section, 
otherwise  it  would  be  entirely  meaningless.  If  the 
clause  of  section  twenty-two,  before  referred  to,  had 
limited  the  appropriation  which  it  requires,  to  an  act  of 
the  legislature,  there  might  be  some  force  in  the  objec- 
tion urged.  But,  it  only  requires  a  specific  appropriation 
"  nuKle  hy  lav>^^  and  we  are  clearly  of  the  opinion,  that 
this  may  be  accomplished  just  as  effectually  by  the  con- 
stitution as  by  legislative  enactment. 

Again,  section  twenty-five,  of  the  schedule,  not  only 
requires  the  payment  to  l)e  made,  but,  it  also  directs  that 
it  should  be  done  quarterly,  which  renders  it  just  as 
specific,  in  all  essential  particulars,  as  it  was  possible  to 
make  it. 

In  the  case  -of  Reynolds^  Avdiior^  v.  Taylor^  43  Aid- 
hama.y  420,  it  was  held,  that  if  the  salary  of  a  public 
officer  is  fixed,  and  the  times  of  payment  prescribed  by 
law,  no  special  annual  appropriation  is  necessary  to 
authorize  the  auditor  to  draw  his  warrant  for  its  pay- 
ment. But  the  case  of  Thoinaa^  ComptToller^  v.  Owemy 
4  Maryland^  189,  seems  to  be  more  directly  in  point. 
It  was  there  held,  that  when  the  constitution  declared 
the  amount  to  be  paid  an  officer,  that  it  was  an  appropria- 
tion made  hy  law^  and  no  legislative  act  was  necessary. 
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11.  Is  the  relator  within  the  operation  of  tliis  section 
of  the  schedule,  and  does  he  show  himself  to  be  entitled 
to  the  benefit  of  its  provisions? 

He  is  holding  the  office  of  attorney  general  of  the 
state,  which,  at  the  time  of  his  election,  and  until  the 
taking  effect  of  the  new  constitution,  was  a  purely  statu- 
tory office,  depending  for  its  existence,  and  continuation, 
upon  the  will  or  caprice  of  the  legislature.  But,  on  the 
first  day  of  November  it  became  a  constitutional  office, 
and  the  tenure  of  the  incumbent,  as  well  as  liis  compen- 
sation, were  made  independent  of,  and  placed  beyond  the 
reach  of  the  legislature,  and  now  rest  on  the  solid  foun- 
dation, and  are  under  the  protection,  of  the  paramount 
law.  Up  to  the  time  the  change  was  made,  his  salary 
was  $1,000.00  per  annum.  By  section  twenty-four, 
article  five,  of  our  present  constitution,  the  salary  of  the 
attorney  general  is  fixed  at  $2,000.00  per  annum;  and 
by  section  twenty-three  of  the  schedule,  the  relator  was 
continued  in,  and  now  holds  his  office. 

The  legislative  appropriation  of  the  twenty-third  of 
February  last,  sets  apart  only  the  sum  of  $1,000.00  per 
annum  from  which  to  pay  the  relator's  salary,  thereby 
leaving  a  deficiency  of  $250.00  per  quarter,  since  the 
first  day  of  November,  in  meeting  this  increased  com- 
pensation, if  we  look  alone  to  this  source  of  payment; 
this  deficiency  amounting,  at  the  close  of  the  last  quar- 
ter, to  $166.66,  he  is  entitled  to  have  made  up  to  him, 
as  provided  in  section  twenty-five  of  said  schedule,  by  a 
warrant  in  due  form,  drawn  by  the  defendant  on  the 
state  treasurer,  and  to  be  paid  out  of  any  funds  not 
otherwise  appropriated;  in  other  words,  out  of  the  gen- 
eral fund. 

The  peremptory  writ  is  therefore  awarded  as  prayed, 
to  carry  this  judgment  into  effect. 

Judgment  aooobdingly. 

At  J.  of  the  Judges  concurred. 
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W.   H.  Dodge,  plaintiff  in  ebrob,  v.  The  People  op 
THE  State  of  Nebbaska,  defendants  in  ebbob. 

1.  ConititiLtioiial  Law:  jurisdiction.  The  act  of  February  25,  1875 
(Laws  1875,  31),  authorising  any  judge  of  the  district  court  to  designate 
the  county  in  his  district  where  an  indictment  may  be<ound,  and  persons 
tried  for  felony  committed  in  any  unorganized  county  attached  to  such  dis- 
trict, or  in  any  county  where  no  district  courts  are  held,  so  far  as  it  applies 
to  such  unorganized  counties,  is  not  unconstitutional;  and  the  court  of 
any  county  so  designated  has  jurisdiction  of  the  offense. 

2.  Praotioe  in  Criminal  CaiM :  jurisdiction.  If  the  indictment  contain 
an  averment  of  designation  under  the  above  act.  sufficient  appears  of 
record  to  show  that  the  court  had  jurisdiction,  though  no  distinct  copy  of 
the  order  of  the  judge  be  set  forth  therein. 


8. 


4. 


6. 


7. 


8. 


:  MOTION  FOR  A  NEW  TRIAL.     In  criminal,  as  well  as  in  civil 

cases,  all  the  reasons  known  to  exist  for  setting  aside  the  verdict,  and 
granting  a  new  trial,  should  be  set  forth  in  the  motion  therefor. 


:  INTENDMENTS  OF  THE  RECORD.  Where  the  record  in  a  cap- 
ital case  shows  the  arraignment  and  plea  of  the  prisoner,  his  presence 
during  the  impaneling  of  the  jury,  his  filing  of  instructions  with  the 
clerk,  and  his  exceptions. to  the  charge  given  to  the  jury,  the  presumption 
is  that  he  was  present  during  the  trial,  and  at  the  return  of  the  verdict, 
there  being  no  allegation  or  complaint  to  the  contrary  in  the  motion  for 
a  new  trial. 

:  EXCUSING  JUR<»RS.    Where  there  is  no  abuse  of  the  discretion 


vested  in  the  district  court,  in  excusing  persons  from  serving  on  juries,  its 
action  in  that  regard  will  not  be  reviewed  in  the  Supreme  Court. 


:  SUMMONING  JURIES.    The  summoning  of  juries  for  the  trial  of 

criminal  cases  is  regulated  by  Sec.  660, 664  of  the  civil  code,  but  the  num- 
ber of  jurors  is  not  limited  to  those  summoned  on  the  regular  panel.  The 
court  may  direct  the  sheriff  to  summon  talesmen,  and  no  special  venire 
therefor  is  necessary. 

:  ARREST  OF  JUDGMENT.    Want  of  jurisdiction  and  insufficiency 

of  the  indictment,  are  the  only  grounds  for  arrest  of  judgment,  under  the 
criminal  code. 

Evidenoe :  confessions.  The  degree  of  credit,  ordinarily  to  be  given  to 
the  confession  of  a  prisoner,  should  be  left  to  the  jury,  under  proper 
instructions,  with  reference  to  the  evidence  in  each  particular  case.  But 
a  confession  alone  is  not  sufficient  evidence  of  the  corftu  delicti.  There 
should  be  other  proof  that  a  crime  has  been  committed  and  the  confession 
admitted  only  for  the  purpose  of  connecting  the  defendant  with  the 
offense. 
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9.    :  :    Instructions  asked  for  by  a  pnsoncr  with  reference  to  an 

allied  confession,  made  by  him  and  admitted  in  evidence,  Ae/d  properly 
refused,  there  being  nothing  in  the  record  showing  the  nature  of  thecon* 
fession,  to  whom  made,  its  extent,  or  whether  corroborated  or  not. 

10.  Praotioe  in  Criminal  Gates :  exceptions  to  charge.  Each  specific 
portion  of  a  charge,  deemed  erroneous,  must  be  pointed  out  and  excepted 
to.  A  general  exception  is  unavailing,  although  the  rule  will  not  be  as 
rigidly  adhered  to  in  criminal,  as  in  civil  cases,  where  it  is  apparent  that 
the  charge  given  was  not  applicable,  and  tended  to  mislead  the  jury. 

11.  :  SENTENCE.    At  common  law  courts  had  no  power  to  grant  new 

trials  in  cases  of  felony,  and  it  was  held  that  they  had  no  power  to  revise 
or  correct  their  judgments  in  such  cases.  Consequently  if  the  sentence 
of  a  prisoner  was  so  defective  as  to  invalidate  the  judgment,  he  was  dis- 
charged. But  this  doctrine  is  now  overruled.  A^f  v.  Kenmorthy,  1 
Bam.  and  Cress.,  711.    Retina  v.  Holloway,  5  Eitg,  Law  and  Equity,  360. 

12.  :  — — ,    Where  a  prisoner  has  been  found  guilty  of  murder  in 

the  first  d^pree,  and  the  only  error  Ihat  appears  on  the  record  is  the  fail- 
ure of  the  court,  before  pronouncing  sentence,  to  inform  the  prisoner  of 
the  verdict,  and  ask  him  whether  he  had  anything  to  say  why  judgment 
should  not  be  pronounced  against  him,  the  judgment  will  be  set  aside  and 
the  cause  remanded  to  the  court  below,  with  instructions  to  render  judg- 
ment on  the  verdict  in  the  manner  prescribed  by  law. 

Ebror  to  the  district  court  of  Otoe  county. 

The  plaintiff,  in  error  was  indicted  at  the  March  term, 
A.  D.,  1875,  of  the  district  court  for  the  murder  of  James 
McGuire,  on  the  twenty-seventh  day  of  September,  A.  D., 
1874,  in  the  county  of  Chase.  This  latter  county  is 
unorganized,  and  the  indictment  was  found,  and  plaintiff 
in  error  tried  in  Otoe  county,  under  authority  of  the  act 
of  1875.  Laws  of  1875,  31.  A  verdict  of  guilty  was 
returned  by  the  jury,  and  the  plaintiff  in  error  sentenced 
to  be  executed  on  the  fourteenth  day  of  January,  1876.  A 
writ  of  error  to  this  court  was  allowed,  and  execution  of 
the  sentence  suspended  until  its  determination.  The 
statute  concerning  proceedings  in  error,  in  capital  cases, 
is  as  follows: 

"Sec.  509.  In  all  cases  of  conviction  where  the  pun- 
ishment shall  be  capital,  the  judges  or  court  allowing 
such  writ  of  error,  shall  order  a  suspension  of  the  execu- 
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tioii  until  such  writ  of  error  shall  be  heard  and  deter- 
mined; upon  hearing  such  \mtof  error,  they  shall  order 
the  prisoner  to  be  discharged,  a  new  trial  to  be  granted, 
or  appoint  a  day  certain  for  the  execution  of  the  sentence 
as  the  nature  of  the  case  may  require."  General  Statutes^ 
834.  All  other  facts  necessary  to  an  understanding  of 
the  case  appear  in  the  opinion. 

John  C  Watson  omd  Frank  P.  Ireland^  for  plaintiff 
in  error. 

I.  The  first  question  is  as  to  the  jurisdiction  of  the 
court. 

Can  the  grand  jury  of  oae  county  indict  a  person  for  a 
crime  alleged  to  have  been  committed  in  another  county? 
Has  the  legislature  power  to  direct  offenses  committ^ 
in  any  unorganized  county  to  be  tried  in  any  other 
county  and  allow  the  judge  to  designate  the  county 
wherein  the  offense  may  be  inquired  into  by  a  grand  jury, 
and  in  case  an  indictment  found,  the  person  or  persons 
tried,  no  matter  how  remote  it  may  be  from  the  county 
where  the  crime  was  committed?  Most  assuredly  not 
4  Bl.  Com,,  303.     Hughes  v.    The  State,  35  Ala.^  351. 

II.  The  constitution  of  our  state  gives  the  right  of 
trial  by  jury,  and  the  legislature  has  prescribed  h9w  the 
jury  shall  be  summoned  and  selected.  Const.  Neh,,  1867, 
Art  1,  Sec.  5.  Gen.  Stat.,  642,  643.  If  it  were  per- 
mitted to  disregard  one  of  these  formalities,  without 
the  consent  of  tlie  accused,  all  might  be  set  at  naught 
Baggs  v.  The  State,  45  Ala.,  30. 

III.  There  was  error  in  refusing  to  give  the  instruc- 
tions, asked  for  by  the  prisoner,  and  in  giving  the  fol- 
lowing instructions: 

"Xow  in  your  delil)erations  you  will  take  into  consid- 
eration the  position  of  the  body  when,  and  the  place 
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where  it  was  foand  as  shown  by  the  facts  proved,  together 
with  all  the  evidence  and  circumstances,  and  in  this 
review  you  mtist  receive  the  declarations  and  confessions 
of  the  accused  with  great  care  and  caution,  and  you  will 
carefully  consider  and  weigh  them  in  the  light  of  the 
surrounding  circumstances  of  the  case  as  developed  on 
the  trial." 

IV.  Errors  appearing  on  the  record. 

1.  It  does  not  appear  upon  the  record  that  the  pris- 
oner was  in  court  when  he  was  sentenced  to  be  executed. 

2.  It  does  not  appear  upon  the  record  that  the  defend- 
ant was  informed  by  the  court  of  the  verdict  of  the  jury. 

3.  It  does  not  appear  upon  the  record  that  the 
defendant  was  asked  by  the  court  if  he  had  anything  to 
say  why  sentence  should  not  be  pronounced  against  him. 
The  record  is  conclusive  of  the  fact.  And  in  all  felonies 
the  record  must  show  that  the  prisoner  was  present  in 
the  court  when  he  was  sentenced,  that  he  was  informed 
by  the  court  of  the  verdict  of  the  jury,  and  that  he  was 
asked  before  sentence,  if  lie  has  anything  to  say  why 
judgment  should  not  be  pronounced  upon  him.  Chit. 
Grim.  Law,  700,  720.  West  v.  The  State,  2  Zab.,  212. 
The  State  v.  Ball,  27  Mo,,  324.  Dunn  v.  Com,,  5  Barr, 
384. 

V.  Under  Sec.  509,  Crim.  Code,  we  insist  that  this 
court  must  send  the  case  back  to  the  district  court  for  a 
new  trial.  Kv>okler  v.  People,  5  Park.,  {N.  Y.),  Cr.y 
212. 

Oeorge  H.  Roberts,  Attorney  General^  and  M.  H. 
Sessions,  for  the  People. 

I.  The  act  of  1875  is  constitutional.  Unless  there  is 
an  inhibition  in  the  constitution  prohibiting  the  same, 
there  can  be  no  question  about  the  power  to- pass  the  act. 
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It  is  contended  that  not  only  is  there  no  such  inhibition 
in  the  constitution,  but  on  the  contrary,  that  by  Sec.  2, 
Art.  4  and  Sec.  4,  of  Art.  4  of  the  constitution,  the  power 
is  expressly  conferred. 

II.  The  record  shows,  that  the  only  exception  taken 
to  the  charge  of  the  court  to  the  jury  was  the  following: 
"To  this  charge  and  every  part  thereof  the  defendant 
then  and  there  excepted."  The  charge  of  the  court  in  this 
case  involving  more  than  one  proposition,  and  a  portion 
of  it  being  admittedly  correct,  in  tlie  expressive  language 
of  Justice  Crounse — "This  tiring  at  the  flock  will  not  do." 
McReady  v,  Rogers^  1  Neh,^  129.  Strader  v.  White., 
2  JVeb.,  360.  Chaves  v.  T/ie  State,  12  Wis.,  591.  The 
State  of  JSTanms  v.  Cassadyj  12  ITa.,  550. 

III.  In  the  hearing  of  a  case  in  this  court,  no  errors 
in  the  court  below  can  be  considered,  unless  embraced 
and  specified  in  the  motion  for  a  new  trial,  and  tlie  rule 
is  the  same  in  criminal  cases  as  well  as  in  civil.  Midland 
Pacijio  li.  J2.  Co.  V.  McCartney,  1  ^eb.,  398.  Cropsey 
V.  Wiggenhorn,  3  Neb.,  117,  The  State  v.  Swartz,  9 
hid,,  221.  WiigJvb  v.  Potter,  38  fnd.,  61.  Streight  v. 
Bell,  37  Ind.,  550-54. 

IV.  The  record  shows  that  the  defendant  was  in 
court  at  the  impaneling  of  the  jury  and  during  the 
trial,  and  it  does  not  show  that  the  court  even  took  a 
recess,  or  that  the  prisoner  left  the  court  room  until  after 
the  jury  brought  in  thei r  verdict.  From  this  i  t  i  s  claimed 
that  he  was  in  court  at  the  rendition  of  the  verdict.  The 
presumption  is  in  favor  of  the  regularity  and  legality  of 
the  proceedings  in  the  court  below.  State  v.  Schlagel, 
19  Iowa,  169.    State  v.  Pitts,  11  Id.,  343. 

Where  the  defendant  was  regularly  tried  and  con- 
victed of  misdemeanor,  and  judgment  rendered  thereon, 
held,  that  it  was  not  necessary  that  the  record  should 
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show  that  the  defendant  was  asked  if  he  liad  any  legal 
cause  why  judgment  should  not  be  pronounced  against 
him.  State  v,  Stiejle^  13  lowa^  603.  Statutes  of  Nebraska 
similar  to  that  of  Iowa.  Gen,  Stat.^  832,  Sec.  495. 
Iowa  Statutes^  See.  3065. 

V.  If  the  trial  has  been  regular,  and  no  error  inter- 
vened prior  to  the  rendition  of  the  verdict,  but  has  sub- 
sequent thereto,  the  case  should  be  remanded  for  sentence. 
Gen.  Stat.j  Sec.  449,  Crlm.  Code.  liegina  v.  JBoUoway, 
5  jE^ng.  Law  &  Eq.^  310.  King  v.  Kenworthy^  8  Com. 
Law,  300.    Benedict  v.  State,  12  Wis.,  313. 

Maxwell,  J. 

The  first  error  assigned  is  that  the  court  had  no  juris- 
diction. 

The  plaintiff  in  error  was  indicted  and  tried  in  Otoe 
County,  for  the  murder  of  James  McGuire  in  the  unor- 
ganized county  of  Chase.  The  act  approved  Feb.  25, 
1875,  provides  that  "it  shall  be  lawful  for  the  judge  of 
any  judicial  district  court  within  the  state  of  Nebraska, 
when  it  is  made  to  appear  to  him  that  a  crime  has  been 
committed,  amounting  to  a  felony,  within  any  unorgan- 
ized county  or  territory,  or  in  any  county  where  no  terms 
of  the  district  court  are  held,  attached  to  or  in  Iiis  said 
district  tor  judicial  or  other  purposes,  to  designate  the 
county  in  his  district  wherein  the  alleged  offense  may  be 
inquired  into  by  the  grand  jury,  and  in  case  an  indict- 
ment is  found,  the  person  or  persons  so  indicted  tried; 
provided,  nothing  herein  contained  shall  prevent  the 
person  or  persons  so  indicted,  upon  a  legal  and  proper 
application,  removing  the  trial  thereof  to  some  other 
county  in  the  same  judicial  district." 

At  common  law  in  general,  offenses  could  be  inquired 
into  as  well  as  tried,  onl^'  in  the  county  where  they  were 
15 
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committed.  4  Blackstoiie  Com,^  305.  Yet  there  were 
many  exceptions  to  the  rule.  Id.^  304.  Section  four 
hundred  and  fifty-five  of  the  criminal  code  provides,  that 
all  offenses  shall  be  tried  in  the  county  in  which  they  are 
committed,  unless  for  cause  the  venue  is  changed.  The 
act  above  quoted,  so  far  at  least  as  it  applies  to  unorgan- 
ized counties,  is  clearly  within  the  power  of  the  legisla- 
ture. Such  counties  having  but  few  inhabitants,  and 
being  entirely  without  organization,  must  from  the 
necessity  of  the  case  be  attached  to  some  other  county 
in  the  same  judicial  district  for  judicial  purposes.  The 
right  to  designate  the  county  is  properly  left  with  the 
judge  of  the  district  court,  who  being  supposed  to  be 
entirely  free  from  bias,  may  reasonably  be  expected  to 
designate  a  county  in  his  district  where  a  fair  and  impar- 
tial trial  can  be  had.  If  the  county  designated  is  too 
remote  from  the  place  where  the  oftense  is  alleged  to 
have  been  committed,  so  that  material  witnesses  cannot 
be  procured  to  attend  the  trial,  or  if  from  any  cause 
a  fair  and  impartial  trial  cannot  be  had  in  the  county 
designated,  the  defendant  has  a  right,  on  a  sufficient 
showing  being  made  to  the  court,  to  have  the  cause 
removed  to  some  other  county  in  the  same  district  for 
trial.  In  the  case  at  bar,  no  distinct  copy  of  the  order 
of  the  court  designating  Otoe  County  is  found  in  the  bill 
of  exceptions,  but  the  indictment  contains  an  averment 
that  Otoe  County  was  so  designated  by  the  judge  of  the 
district  court.  It  also  appeal's  from  the  bill  of  excep- 
tions, that  defendant's  counsel  moved  to  quash  the  indict- 
ment, alleging  among  other  grounds  that  the  ex)urt  had  no 
jurisdiction  of  the  cause,  which  motion  was  overruled  by 
the  court.  We  think,  therefore,  that  sufficient  appears  on 
the  record  to  show  that  the  court  had  jurisdiction  of  the 
case. 

It  is  claimed  that  the  record  does  not  show  that  the 
prisoner  was  present  in  court  during  the  trial,  nor  at  the 
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time  sentence  was  pronounced.  It  appears  from  the 
record,  that  the  prisoner  was  duly  arraigned  and  plead 
not  guilty,,  that  he  was  present  during  the  time  the  jury 
were  being  impaneled,  that  after  the  evidence  was 
closed  he  filed  instructions  with  the  clerk  and  excepted 
to  the  instructions  given  by  the  court  on  its  own  motion, 
but  the  record  is  silent  as  to  whether  the  prisoner  was 
present  in  court  or  not,  at  the  time  the  jury  returned 
their  verdict.  The  rule  is  well  established,  that  in  all 
cases  of  felony  the  prisoner  must  be  present  in  court 
during  the  trial,  and  at  the  time  the  verdict  is  received, 
and  no  valid  judgment  can  be  predicated  on  a  verdict 
received  in  the  absence  of  the  prisoner.  At  common 
law,  the  finding  of  the  jury  of  the  guilt  of  the  accused, 
was  conclusive  of  that  fact,  and  the  court  possessed  no 
power  to  set  the  verdict  aside  and  grant  a  new  trial  on 
the  merits,  on  the  motion  of  the  accused,  even  where  the 
verdict  was  clearly  against  the  weight  of  the  evidence. 
Hilliard  on  New  Trials^  114.  Queen  v,  Bertraml^  1 
P.  C,  520.  The  King  v.  Fowler,  4  Bam,  <&  Aid,,  275. 
1  Ch,,  C.  Z.,  653.  Neither  was  counsel  allowed  a  pris- 
oner upon  his  trial  on  the  general  issue,  in  any  capital 
crime,  unless  some  point  of  law  arose  proper  to  be  dis- 
cussed. 4  Blackstone  Com.,^  355.  To  guard  against  this 
pro\'i6ion  of  the  common  law,  the  constitution  of  the 
United  States  provides,  that  in  all  criminal  prosecutions 
the  accused  shall  have  the  assistance  of  counsel  for  his 
defense.  Nor  must  it  be  forgotten,  that  among  the 
varietv  of  actions  that  men  are  liable  to  commit,  one 
hundred  and  sixty  were  declared  to  be  felonies  without 
benefit  of  clergy,  the  punishment  of  which  was  death. 
4  Blacistone,  19.  Therefore  the  utmost  caution  was 
required  in  capital  trials,  in  favor  of  life,  and  if  an  irreg- 
ularity materially  affecting  the  trial  occurred  to  the 
injury  of  the  accused,  the  court  usually  represented  such 
matter  to  the  crown,  and  a  pardoii  was  granted.      Com- 
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monwealth  v.  Green^  17  Maas.j  534.  Now,  however,  iu 
the  court  of  Queen's  Bench,  when  the  record  is  before 
that  court  and  it  appears  that  evidence  has  been  improp- 
erly admitted,  or  the  jury  have  been  misdirected,  a  new 
trial  may  be  granted  in  cases  of  felony.  Hex  v.  Scaife^ 
3  Den.^  (7.  C,  281.  17  Q.  B,,  238;  and  a  person  accused 
of  crime  is  allowed  the  assistance  of  counsel  to  conduct 
his  defense.  In  this  country  the  almost  uniform  prac- 
tice has  been  to  extend  to  criminal  cases,  so  far  as  the 
revision  of  verdicts  is  concerned,  substantially  the  same 
principles  which  have  been  established  in  civil  cases; 
and  by  statute  in  this  state,  after  a  verdict  of  guilty,  a 
defendant  may  move  for  a  new  trial,  on  any  or  all  of  the 
grounds  therein  set  forth.  And  it  is  his  duty,  in  such  a 
case,  to  bring  before  the  court,  by  his  motion,  all  the  rea- 
sons which  are  known  to  exist  for  setting  aside  the  ver- 
dict and  granting  a  new  trial.  There  is  no  reason  why 
the  same  rule  in  that  respect  should  not  apply  in  crim- 
iTial  as  in  civil  cases.  In  this  case,  in  the  twenty-three 
grounds  assigned  in  the  motion  for  a  new  trial,  there  is 
no  allegation  that  the  prisoner  was  not  present  in  court; 
the  only  irregularity  complained  of  in  the  proceedings 
of  the  court  is  in  overruling  the  motion  of  the  prisoner 
to  quash  the  indictment.  The  presumption  is  that  the 
court  performed  its  duty  and  that  the  prisoner  was  in 
court  at  the  time  the  verdict  of  the  jury  was  received. 
In  the  case  of  Beale  v.  The  CommonweaUhy  25  Penn. 
State^  18,  the  court  held  "we  are  not  to  expect  too  much 
from  the  records  of  judicial  proceedings.  They  are 
memorials  of  the  judgments  and  decrees  of  the  judges, 
and  contain  a  general  but  not  a  particular  detail  of  all 
Hhat  occurs  before  them.  If  we  must  insist  on  finding 
every  fact  fully  recorded  before  a  citizen  can  be  punished 
for  an  offense  against  the  laws,  we  should  destroy  public 
justice,  and  give  unbridled  license  to  crime.  Much  must 
be  left  to  intendment  and  presumption,  tor  it  is  often  less 
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difficiilt  to  do  things  correctly  than  to  describe  them  cor- 
rectly." And  in  JShodesv.  7%^/Stefe,33//wZ,,24:,  thecourt 
held:  "In  this  case  the  prisoner  is  shown  by  the  record 
to  have  been  present  in  court  at  the  commencement  of  the 
trial.  The  record  is  silent  as  to  where  he  was  at  the  return 
of  the  verdict.  We  presume  lie  was  in  court."  See  also^ 
Brown  v.  The  State,  13  Arh.,  100. 

It  is  alleged  that  there  was  error  in  impaneling  the 
jury  in  the  case,  and  in  summoning  talesmen.  It 
appears  that  eleven  of  the  regular  panel  of  petit  jurors 
were  absent  or  excused,  and  that  the  court  ordered  the 
sheriff  to  summon  eleven  good  and  lawful  men  from  the 
body  of  the  county  to  fill  up  the  panel,  which  appears  to 
have  been  immediately  complied  with.  The  counsel 
for  the  prisoner  challenged  each  of  these  talesmen, 
because  their  names  did  not  appear  on  the  "  venire  of 
the  original  panel  of  jurors  summoned,"  which  challenge 
was  overruled  by  the  court,  and  the  prisoner  thereupon 
excepted.  Section  four  hundred  and  sixty-six  of  the 
criminal  code  provides  that  "in  all  criminal  cases,  except 
as  otherwise  provided,  the  jnry  summoned  and  impan- 
eled according  to  the  provisions  of  the  laws  in  force 
relating  to  the  summoning  and  impaneling  of  juries 
in  other  cases,  shall  try  the  accused."  Genl,  Stat,,  825. 
It  is  further  provided  that  a  person  arraigned  for  a  crime 
punishable  with  death,  shall  be  admitted  on  his  trial  to 
a  peremptory  challenge  of  sixteen  jurors,  and  the  state 
to  a  peremptory  challenge  of  six  jurors.  Section  six 
hundred  and  sixty  of  the  civil  code  provides  that 
"twenty-four  names  shall  be  drawn,  and  the  persons 
whose  names  are  so  drawn  shall  be  the  petit  jurors." 
Section  six  hundred  and  sixty-four  provides  that  "when- 
ever the  proper  officers  fail  to  summon  a  grand  or  petit 
jury,  or  when  all  the  persons  summoned  as  grand  or 
petit  jurors  do  not  appear  before  the  district  court,  or 
whenever  at  any  general  or  special  term,  or  at  any  period 
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of  a  term,  for  any  cause,  there  is  no  panel  of  grand  or 
petit  jurors,  or  the  panel  is  not  complete,  said  court  may 
order  the  sheriff,  deputy  sheriff,  or  coroner,  to  summon 
without  delay,  men  having  the  qualifications  of  jurors." 
Gerd.  Stat,  643. 

The  district  court  certainly  has  authority,  on  sufficient 
cause  being  shown,  to  excuse  a  grand  or  petit  juror,  and 
unless  there  is  a  clear  abuse  of  that  authority  to  the 
prejudice  of  the  accused,  the  matter  will  not  be  reviewed 
in  this  court.  It  is  apparent  that  it  was  not  the  inten- 
tion of  the  legislature  to  limit  the  number  of  jurors  to 
those  drawn  on  the  regular  panel.  If  that  were  so,  it 
would  be  in  the  power  of  the  accused,  in  a  case  like  this, 
to  prevent  a  trial  altogether.  It  is  the  duty  of  the  court 
to  see  that  a  party  accused  of  crime,  has  a  fair  trial  before 
a  fair  and  impartial  jury,  and  to  secure  this  the  court  has 
full  power  and  authority  to  direct  the  sheriff  to  summon 
as  many  talesmen  as  may  be  deemed  necessary  to  secure 
an  unbiased  jury,  and  no  special  venire  is  necessary  for 
that  purpose.  There  is  nothing  in  this  case  from  which 
it  can  be  inferred  that  there  was  any  bias  or  prejudice 
in  the  minds  of  the  jurors,  so  summoned,  against  the 
accused,  nor  does  it  appear  that  he  was  prejudiced  in  the 
least. 

A  motion  in  arrest  of  judgment,  under  our  statute, 
applies  only  to  the  jurisdiction  of  the  court  and  the 
sufficiency  of  the  indictment,  and  was  properly  over- 
ruled. 

It  is  alleged  that  the  court  erred  in  refusing  to  give 
certain  instructions  in  regard  to  the  confession  of  the 
accused.  The  rule  is  well  settled  that  to  make  a  confes- 
sion admissible  in  any  case,  it  ought  to  appear  that  it 
was  made  voluntarily  and  without  inducement  of  any 
kind,  and  the  evidence  of  verbal  confessions  of  guilt  is 
to  be  received  with  great  caution.  A  confession  alone 
ought  not  to  be  sufficient  evidence  of  the  corpus  delicti. 
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There  should  be  other  proof  tlmt  a  crime  has  actually 
been  committed,  and  the  confession  should  only  be 
allowed  for  the  purpose  of  connecting  the  defendant  with 
the  offense.  Cooleifs  Cori.^  Lim,^  315.  Stringfellow 
V.  The  Statey  26  Miss,,  157.  T/te  People  v.  Henessy^ 
15  Wend.,  147.     1  Qreenleaf  Ev.^  217. 

None  of  the  testimony  in  the  case  is  before  us.  We 
know  nothing  of  the  nature  of  the  alleged  confession,  to 
whom  made,  its  extent,  or  whether  corroborated  or  not. 
Instructions  should  be  given  with  reference  to  the  evi- 
dence in  each  particular  case,  and  questions  of  fact 
should  be  fairly  submitted  to  the  jury.  Ordinarily,  the 
degree  of  credit,  to  be  given  to  a  confession,  is  to  be 
left  to  the  jury  under  the  circumstances  of  each  case. 
From  the  record  before  us  there  is  nothing  to  show  that 
the  court  erred  in  refusing  the  instructions  asked  by  the 
prisoner. 

The  prisoner  excepted  to  the  instructions  given  by  the 
court  on  its  own  motion,  in  these  words:  "To  this 
charge  and  every  part  thereof  the  defendant  then  and 
there  excepted."  This  is  a  general  exception.  Tlierule 
is  well  settled  in  this  court  that  each  specific  portion  of 
instructions  which  is  claimed  to  be  erroneous,  must  be 
distinctly  pointed  out  and  specifically  excepted  to. 
Mc Ready  v.  Borers,  1  Neh,,  124.  S trader  v.  White,  2 
Neh.,  360.  Schryver  v.  Ila/wks,  22  Ohio  State,  308. 
Although  this  rule  M'ill  not  be  as  rigidly  adhered  to  in 
criminal  as  in  civil  cases,  where  it  is  clear  the  instruc- 
tions could  not  be  applicable  in  any  possible  view  of  the 
case,  and  that  they  were  calculated  to  mislead  the  jury. 
But  the  instructions  given  in  this  case  are  substantially 
correct  in  principle. 

It  is  unnecessary  to  take  up  the  numerous  assigntnents 
of  error  in  detail.  We  have  carefully  examined  the 
record  and  can  find  no  error,  up  to  the  return  of  the 
verdict,  of  which  the  prisoner  can  complain.    The  verdict 
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of  guilty  will  therefore  be  permitted  to  remain  undis- 
turbed. 

Section  four  hundred  and  ninety -five  of  the  criminal 
code  provides  that  "  before  the  sentence  is  pronounced, 
the  defendant  must  be  informed  by  the  court  of  the 
verdict  of  the  jurj-,  and  asked  whether  he  has  anything 
to  say  why  judgment  should  not  be  pronounced  against 
him."    OenL  Stat,  832. 

It  does  not  appear  from  the  record  that  this  require- 
ment of  the  statute  was  complied  with,  or  that  the  pris- 
oner was  present  in  court  at  the  time  sentence  was  pro- 
nounced, and  counsel  for  the  prisoner  insist  that  there 
being  error  in  tliis,  we  have  no  authority  to  either  pass 
sentence,  or  remand  the  cause  to  the  district  court  with 
instructions  to  pronounce  sentence  in  conformity  to  law, 
and  therefore  the  prisoner  must  be  discharged. 

We  are  aware  that  cases  can  be  found,  holding  under  a 
statute  similar  to  ours,  that  there  is  no  authority  in  this 
court  either  to  resentence  the  prisoner,  or  remand  tlie 
case  to  the  court  below  for  that  purpose.  We  may  cor- 
rect errors  in  any  other  respect,  review  the  proceedings 
of  the  district  court,  see  that  the  accused  has  had  a  fair 
trial,  and  that  his  rights  have  been  properly  guarded  and 
secured,  but  the  moment  it  appears  that  the  court  has 
not  fully  complied  wath  thoJaw  in  pronouncing  sentence, 
it  is  at  once  ousted  of  jurisdiction  and  the  accused  must 
go  aquit.  This  doctrine,  originating  in  England  at  a 
time  when  the  courts  of  that  country  held  that  they  had 
no  authority  to  revise  proceedings  and  judgments  in 
cases  of  felony,  and  grant  new  trials,  partakes  of  the 
reasoning  of  that  period,  that  the  judgment  in  a  criminal 
case  was  absolute,  uidess  a  pardon  was  granted,  that  if 
the  judgment  did  not  conform  to  the  law  there  was  no 
power  of  revision  or  amendment,  and  as  the  prisoner 
could  not  be  held  on  an  invalid  judgment  he  must  there- 
fore be  discharged.     This  doctrine  was  expressly  over- 
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niled  in  King  v.  Kenwitrthy^  1  Bam.  db  Cress.,  711,  and 
in  Hegina  v.  Halloway^  5  Enq.  Law  and  Equity^  310; 
and  the  EngliBh  courts  now  liold  that  they  have  full  author- 
ity in  such  cases  to  impose  the  sentence  required  by  law.  In 
the  case  of  Beale  v.  The  Commowmealth,  25  Penn.  State^ 
22,  the  court  held:  "the  common  law  embodies  in  itself 
sufficient  reason  and  common  sense  to  reject  the  mon- 
strous doctrine  that  a  prisoner,  whose  guilt  is  established 
by  a  regular  verdict,  is  to  escape  punishment  altogether, 
because  the  court  committed  error  in  passing  sentence. 
If  this  court  sanctioned  such  a  rule,  it  would  fail  to  per- 
form the  chief  duty  for  which  it  was  established.  Our 
duty  is  to  correct  errors  and  'minister  justice,'  but  such 
a  course  would  perpetuate  error,  and  produce  the  most 
intolerable  injustice."  And  to  the  same  effect  see  Beii- 
edict  V.  The  State,  12  Wis.,  313.  Williams  v.  The 
State,  18  Ohio  State,  46.  liichett  v.  The  State,  22  Ohio 
State,  405. 

A  person  convicted  of  felony  cannot  waive  his  right 
to  be  present  in  court,  at  the  time  sentence  is  pronounced, 
and  he  must  be  "informed  by  the  court  of  the  verdict  of 
the  jury,  and  asked  whether  he  has  anything  to  say  why 
judgment  should  not  be  pronounced  against  him."  As  it 
does  not  appear  that  these  requirements  of  the  statute 
have  been  complied  with,  the  judgment  must  be  reversed, 
and  an  order  directed  to  the  court  below,  to  proceed  to 
render  judgment  on  the  verdict  in  the  manner  prescribed 
by  law.  In  the  language  of  Judge  Dixon  in  Benedict 
V.  The  State,  12  Wis.,  313,  "this  course  appears  to  us 
not  only  rational  and  correct,  but  the  only  one  which  in 
many  cases  will  save  the  justice  of  the  state,  in  criminal 
proceedings,  from  being  entirely  defeated  through  the 
mistakes  or  oversights  of  clerks  and  other  officers,  in 
matters  not  reached  or  at  all  affecting  the  merits  of  the 
controversy  or  the  legal  rights  of  the  accused." 

This  case  is  therefore  remitted  to  the  court  below  with 
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directions  to  proceed  to  pronounce  judgment  on  tlie  ver- 
dict in  the  manner  prescribed  by  the  statute. 

Judgment  keversed  and  procedendo  awarded. 


The  State  qf  Nebraska,  ex  rel.,  Bruno  Tzschuck  v. 
Jefferson  B.  Weston,  Auditor. 

1.  Conftltiitional  Law :  executive  officers  :  adjutant  general.  The 
office  of  adjutant  general  exists  in  this  state  by  virtue  of  an  appointinent 
from  the  Governor  as  commander-in-chief  of  the  military  forces,  acting 
under  authority  given  him  by  Congress  (1  Statutes  at  Large,  273),  and 
the  act  of  March  4,  1870.     Gen.  Stat.,  470. 

2.  :  :  .  Such  an  office  is  not  executive  within  the  mean- 
ing of  the  constitution  which  provides  that  "  no  other  executive  state  office 
(aside  fi*om  those  mentioned),  shall  be  continued  or  created." 

8. :  :  secretary  of  state:   salary.    One  holding  the 

office  of  secretary  of  state  is  eligible  to  that  of  adjutant  general,  and  the 
allowance  to  him  of  a  salary  therefor,  does  not  conflict  with  that  section 
of  the  constitution,  fixing  the  salary  of  the  secretary  of  state,  and  pro- 
viding that  he  shall  not  receive  to  his  own  use  "  any  fees,  costs,  perquis- 
ites of  office,  or  other  compensation." 

Original  application  for  Mandamus.  It  set  forth  that 
the  relatx)r  liad,  on  the  first  day  of  February,  1875,  been 
duly  appointed,  commissioned  and  qualified  as  adjutant 
general  of  the  state,  by  his  excellency  Silas  Garber,  Gov- 
ernor, and  that  he  had  ever  since  performed  the  duties  of 
that  office  and  was  fully  entitled  to  the  emolnments 
thereof;  that  the  legislature  at  its  session  in  1873,  appro- 
priated the  sum  of  four  hundred  and  fifty  dollars  per 
annum  as  the  salary  of  the  adjutant  general;  tliat  he 
had  drawn  such  salary  up  to  the  first  day  of  November, 
1875,  but  since  that  date  the  auditor  of  state  had  refused 
to  draw  his  warrants  for  the  further  payment  of  such 
salary.    The  answer  of  the  respondent,  denied  that  there 
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was  any  such  office  as  adjutant  general  in  this  state  since 
the  first  day  of  November,  1875;  and  that  anything  was 
due  the  relator  as  adjutant  geneml  since  that  date.  It 
alleged  that  the  present  constitution  taking  effect  Novem- 
ber 1,  1875,  abolislied  and  discontinued  that  office,  if  any 
such  office  before  existed ;  that  the  relator  was  secretary 
of  state  receiving  a  fixed  salary,  and  as  such  officer  pro- 
hibited from  receiving  any  salary'  or  emoluments  for  or 
on  account  of  any  other  office. 

N.  S.  Harwoodj  for  the  reh\tor. 

I.  Does  the  office  of  adjutant  general  exist  in  this 
state?  That  point  being  established,  tlie  only  remaining 
question  w^ill  be,  can  the  relator,  under  our  new  consti- 
tution, hold  the  office  and  draw.tlie  pay?  We  contend 
that  the  office  is  in  existence  in  this  state  from  the  follow- 
ing facts,  viz:  The  act  of  Congress  of  1792,  and  acts 
supplementary  thereto,  requires  each  state  to  have  an 
adjutant  general. 

1.  These  acts  are  in  full  force,  constitutional,  and 
mandatory  on  the  states.  Nor  do  we  find  them  to  have 
been  questioned  by  the  courts.  This  is  necessary  to 
enforce  the  war  power  of  the  general  government. 

2.  The  state  has  recognized  the  force  of  this  law  by 
its  militia  act,  which  requires  its  independent  companies 
to  report  to  the  adjutant  general,  and  gives  the  governor 
power  to  make  all  necessary  appointments  to  carry  out 
the  provisions  of  such  act.  Gen.  Statj  470.  The  adju- 
tant general  is  one  of  the  officers  required  under  this  act. 
It  is  impossible  to  draw  the  state  quota  of  arms  without 
such  officer  or  orgam'ze  the  militia.  Therefore  in  pursu- 
ance of  said  act,  and  the  acts  of  Congress,  the  governor 
appointed  the  relator  to  this  office,  and  the  legislature 
thereafter  ratified  the  appointment  by  making  an  appro- 
priation to  cover  his  salary  $450  per  annum.    Can  it  need 
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any  stronger  proof  of  the  existence  of  tlie  oflSce  than 
this? 

II.  Tlie  existence  of  the  oflSce  under  the  permanent 
authority  of  congress,  and  acquiescence  of  this  state, 
being  established,  can  the  relator  hold  the  office? 

1.  The  relator  is  secretary  of  state.  Sec.  24,  article 
V,  of  the  new  constitution,  provides  the  salaries  of  the 
various  state  officers,  and  that  **they  shall  receive  no 
other  fees  or  perquisites  of  office,  and  that  all  fees  shall 
be  paid  in  advance  into  the  state  treasury."  This  relates 
to  the  fees  of  the  officer,  and  no  more  relates  to  his 
salary  as  adjutant  general,  than  it  would  to  fees  he 
might  receive  as  a  notary  public  or  commissioner  of 
deeds,  if  he  should  chance  to  hold  those  offices.  As  well 
might  it  be  contended  that  the  profits  of  his  farm  should 
1)0  converted  into  the  state  treasury,  as  that  his  salary 
should  be. 

2.  The  office  is  not  an  executive  office,  within  the 
meaning  of  the  constitution.  It  is  in  the  nature  of  a 
staif  office.  An  adjutant  never  holds  a  command;  he 
simply  acts  as  the  clerk  or  agent  of  an  executive  officer. 

3.  The  relator  doubtless  could  not  be  compelled  to 
perform  the  duties  of  this  office,  but  having  done  so  he 
is  entitled  to  the  pay.  Love  v.  Bdehr^  47  Cal.^  364. 
Crosman  v.  Nightijigill^  1  Nev..^  3^6.  Converse  v. 
United  Statee^  21  How,^  463. 

George  H.  Roberta^  Attorney  Generalj  for  the  respon- 
dent. 

I.  It  is  not  denied  that  his  excellency,  the  governor, 
has  duly  appointed  the  relator  to  the  office,  so-called,  of 
adjutant  general,  but  it  is  contended  that  under  the  act 
of  March  17,  1871,  General  Statute^j  1020,  said  office 
was  abolished,  and  since  that  time  no  authority  has 
existed  to  fill  the  office.  And  by  this  same  act  abolish- 
ing the  office,  the  books  and  papers  are  to  be  kept  and 
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preserved  by  the  secretary  of  state.  So  then,  nnder  this 
act,  the  taking  care  of  these  records  was  made  part  of 
the  duties  of  the  secretary,  as  secretary,  and  was  so 
designated  by  law;  and  nnder  this  act,  as  well  as  nnder 
the  general  law  prescribing  the  duties  of  secretary  of 
state,  it  became,  was,  and  still  is  the  duty  of  the  relator, 
as  such  secretary,  to  take  charge  (»f  and  care  for  these 
records,  and  without  additional  compensation. 

n.  Can  it  be  claimed,  that  the  appropriation  for 
salary  as  adjutant  general  re-created  that  office?  Can 
it  be  claimed  that  it  exists  under  an  old  and  musty  act 
of  Congress,  without  any  assisting  legislation  of  the 
state?  This  appropriation,  when  made,  was  only  the 
result  of  an  effort  in  behalf  of  the  people,  to  make  other 
and  further  provisions  for  their  then  niggardly  paid 
public  servants,  if  not  over,  then  around  the  provisions 
of  the  old  constitution,  which  fixed  the  salary  of  the  sec- 
retary at  the  paltry  sum  of  six  hundred  dollars  per 
annum.  But  the  reason  of  this  appropriation  is  now 
happily  remedied,  by  the  adoption  of  the  present  consti- 
tution, to  some  of  the  provisions  of  which  we  invite  the 
attention  of  the  court. 

III.  It  certainly  seems  as  if  we  might  pause  by 
merely  citing  Sec.  24,  article  V,  which  provides  that 
the  officers  mentioned  shall  receive  "  no  other  compen- 
sation," satisfied  that  if  the  court  could  not  agree  with 
us  in  the  propositions  above  laid  down,  it  would  do  so 
in  our  construction  of  this  section,  tlie  salary  of  the 
secretary,  in  which,  as  we  claim  is  in  full  compensation 
for  the  performance  of  all  the  duties  devolved  upon  him, 
including  the  care  and  custody  of  the  records  of  the 
former  adjutant  general.  But  by  section  twenty-six  of 
the  same  article,  there  is  an  express  inhibition  that  no 
other  executive  state  office  shall  be  continued  or  created, 
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except  those  named  in  the  constitution,  among  which  is 
not  to  be  found  the  name  of  the  adjutant  general. 

IV.  We  contend  then:  First.  We  had  no  such 
office  under  the  old  constitution.  Second.  If  we  had, 
it  was  discontinued  because  not  provided  for  by  the  new. 
Third.  The  books  and  records  are  in  charge  of  the  sec- 
retary of  state.  Fourth.  We  find  the  provision  that 
duties  devolving  upon  officers  not  provided  for  by  this 
constitution  shall  be  performed  by  the  officers  herein 
created.  Fifth.  We  find  the  secretary  of  state  per- 
forming the  duties  of  an  adjutant  general.  Sixth.  Tlie 
constitution  fixes  the  salary  of  secretary  of  state  at  $2,000, 
and  denies  him  any  other  compensation  whatsoever. 

V.  But  the  relator  who,  as  is  admitted,  fills  the  office 
of  secretary  of  state,  is  ineligible  tQ  "any  other  state 
office,"  under  the  provisions  of  section  two  of  the 
Executive  Article.  And  if  the  office  of  adjutant  general 
does  exist,  which  any  other  person  might  fill,  and  draw 
the  salary  appropriated,  still  the  relator  is  ineligible 
under  the  last  named  section  of  the  constitution,  which 
clearly  provides  that  "  none  of  the  officers  of  the  execu- 
tive department  shall  be  eligible  to  any  other  state  office 
during  the  period  for  which  they  shall  have  l)een  elected." 
The  relator  is  not  then  entitled  to  the  relief  prayed  for, 
and  the  writ  should  be  denied. 

N.  S.  Harwood^  in  reply. 

I.  We  have  proved  the  existence  of  the  office  inde- 
pendent of  the  act  of  1869,  creating  it  and  the  act  of 
1871,  abolishing  it.  Therefore  the  act  of  the  legislature 
did  not  create  a  thing  already  in  existence,  consequently 
it  could  not  abolish  it.  It  did,  however,  by  the  first 
named  act  fix  the  salary,  and  make  it  the  duty  of  the 
governor  to  appoint.    The  last  did,  and  only  could  abol- 
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isli  the  salary  and  leave  it  to  the  governor  to  appoint  or 
not,  as  he  saw  lit.  But  this  act  in  no  wise  repealed  the 
militia  act  of  1870. 

II.  Section  two  of  Article  V,  which  provides  that 
"none  of  the  executive  officers  shall  be  eligible  to  any 
other  state  office,  during  the  period  for  which  they  have 
been  elected,"  if  it  applies  at  all  to  this  office,  is  held  in 
check  until  the  expiration  of  the  present  tenn  by  section 
five  of  the  schedule,  which  provides  that  "all  persons  now 
filling  any  office  or  appointment,  shall  continue  in  the 
exercise  of  the  duties  thei'eof  according  to  their  respec- 
tive commissions,  elections  or  appointments,"  unless 
otherwise  directed  by  the  constitution,  which  in  this 
case  it  is  not.  The  relator's  commission  does  not  expire 
until  January,  1877. 

Lake,  Ch.  J. 

TliiB  is  a  proceeding  by  mandamus  to  compel  the 
defendant  who  is  auditor  of  state,  to  draw  his  warrant 
upon  the  state  treasurer,  in  favor  of  tlie  relator  in  pay- 
ment of  his  salary  as  adjutant  general  of  the  state.  The 
answer  to  the  alternative  writ  raises  several  questions  for 
our  consideration  which  we  will  briefly  notice. 

I.  Is  the  relator  the  officer  which  he  claims  to  be? 
That  he  was,  at  least  formally  appointed  to  said  office 
on  the  1st  day  of  Febniary,  1875,  is  not  disputed.  But  it 
is  contended  on  behalf  of  the  defendant,  first:  That  the 
governor  had  no  authority  to  make  the  appointment;  and 
second :  That  even  if  tlie  authority  to  make  it  be  conceded, 
yet  the  new  constitution,  of  its  own  force,  terminated  the 
office  on  the  first  day  of  November  last,  and  tliird :  If 
this  last  proposition  be  untrue,  then  it  is  insisted,  that 
the  relator,  who  was  duly  elected  to,  and  holds  the  office 
of  secretary  of  state,  witli  a  fixed  salary  of  $2,000  per 
annum,  is,  by  the  constitution,  debarred  the  privilege  of 
receiving  any  other  or  further  compensation  whatever 
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from  the  state,  although  he  may  have  performed  all  the 
duties  of  the  oflSce  of  adjutant  general  also.  We  will 
notice  these  objections  in  the  above  order. 

By  an  act  of  the  legislature,  approved  February  15, 
1869,  the  governor  was  required  to  appoint  and  commis- 
sion an  adjutant  general  for  the  state,  who  was  required 
by  said  act  to  reside  at  the  seat  of  government,  keep  his 
office  open  for  the  transaction  of  business  every  day,  Sun- 
days excepted,  and  was  to  receive  for  his  services  a  salary 
of  $1,000  per  annum.  This  act  was  repealed  on  the  sev- 
enteenth  day  of  March,  1871.  By  the  second  section  of 
this  repealing  act  it  was  provided,  that  '*  the  books, 
papers,  and  property  of  the  state,  in  the  hands  of  the 
adjutant  general,  shall  be  taken  possession  of  by  the  sec- 
retary of  state,  and  by  him  preserved." 

By  this  act  it  will  be  observed  that  the  secretaiy  of 
state  was  simply  made  the  custodian  of  the  books,  papers, 
and  property  of  the  state  then  in  the  hands  of  the  adju- 
tant general.  He  was  invested  with  none  of  the  powers, 
nor  required  to  perform  any  of  the  numerous  duties, 
usually  devolving  upon  an  adjutant  general. 

But  at  the  time  of  the  repeal  of  the  act  of  February 
15,  1869,  the  act  of  March  4,  1870,  providing  for  the 
organization  of  state  troops,  and  for  other  purposes,  was 
in  full  force.  Following  the  provision  of  the  constitu- 
tion, in  this  particular,  section  five  of  this  act  provides, 
that  "  the  governor  shall  be  commander-in-chief  of  tlie 
militia,  and  volunteer  troops  of  the  state,  and  he  shall 
arm  and  equip  the  same  when  in  his  judgment  he  shall 
deem  it  necessary  for  the  protection  of  the  citizens  tliereof, 
80  as  to  conform  to  the  laws  and  regulatians  of  the  United 
States  army^'^  etc. 

Now  to  do  all  this  it  is  absolutely  necessary  that  tliere 
should  be  certain  officers  to  perform  the  various  duties 
contemplated  by  this  act,  one  of  the  most  important  of 
which,  in  view  of  the  relation  which  the  military  organi- 
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zatian  of  the  state  holds  to  the  general  government,  is 
the  adjutant  general. 

By  section  six  of  the  Act  of  Congress  entitled,  "  An 
Act  more  eifectnally  to  provide  for  the  National  Defense 
by  establishing  an  uniform  militia  throughout  the 
United  States,"  approved  May  8,  1792,  it  is  provided, 
^^  That  there  shall  be  an  adjutant  general  appointed  in 
each  state,  whose  duty  it  shall  be  to  distribute  all  orders 
from  the  commander-in-chief  of  the  state  to  the  several 
corps;  to  attend  all  public  reviews  when  the  commander- 
in-chief  of  the  state  shall  review  the  militia,  or  any 
part  thereof;  to  obey  all  orders  from  him  relative  to 
carrying  into  execution  and  perfecting  the  system  ot 
military  discipline  established  by  this  act;  to  furnish 
blank  forms  of  diflferent  returns  that  may  be  required, 
and  to  explain  the  principles  on  whicli  tliey  should  be 
made;  to  receive  from  the  several  officers  of  the  different 
corps  throughout  the  state,  returns  of  the  militia  under 
their  command,  reporting  tlie  actual  situation  of  their 
arms,  acx^outrements  and  ammunition,  their  delinquen- 
cies, and  every  other  thing  which  relates  to  the  general 
advancement  of  good  order  and  discipline;  all  of  which 
the  several  officers  of  the  divisions,  brigades,  regiments, 
and  battalions,  are  hereby  required  to  make  in  the  usual 
manner,  so  that  the  said  adjutant  general  may  be  duly 
furnished  therewith;  from  all  which  returns  he  shall 
make  proper  abstracts,  and  lay  the  same  annually  before 
the  commander-in-chief  of  the  state."  1  U.  S,  Statutes 
at  Large^  273. 

Now  it  is  quite  clear  that  this  act  of  Congress  con- 
templates, nay  requires,  affirmative  action  at  the  hands 
of  the  proper  authorities.  Indeed,  it  directs  the  per- 
formance of  a  plain  duty,  which  a  due  regard  for  the 
public  safety  requires  should  not  be  omitted. 

And  it  would  seem  that  the  legislature  must  have  had 
this  duty  in  view,  in  the  passage  of  the  act  of  the  fourth 

16 
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of  March,  1870,  before  referred  to,  by  which  at  least  the 
skeleton  of  a  state  military  organization  is  provided  for. 

As  to  the  office  of  adjutant  general,  it  was  undoubtedly 
ititended  by  the  legislature  that  it,  as  well  as  all  other 
usual  and  necessary  staff  offices,  required  for  the  effi- 
cient organization  of  the  militia,  should  be  left  just 
where  they  usually  are,  viz:  in  the  hands  of  the  com- 
mander-in-chief, for,  by  section  six  of  said  last  named 
act,  it  is  provided  that  "the  governor  shall  appoint, 
except  where  elected  as  hereinbefore  provided,  and  com- 
mission all  officers." 

Giving,  therefore,  to  this  act  of  Congress,  and  to  that 
of  our  own  legislature  on  this  subject,  the  effect  which 
it  was  evidently  intended  they  should  have,  it  seems 
very  clear  to  us,  that  the  governor  had  full  authority  to 
make  the  appointment  in  question,  and  that  the  relator 
was  entitled,  under  the  law,  to  the  compensation  which 
the  legislature  had  provided. 

II.  But,  it  being  established  that  the  relator  was 
rightfully  in  the  possession  of  the  office,  and  well  entitled 
to  the  emoluments  thereof,  at  the  time  our  present  con- 
stitution took  effect,  how  stands  the  matter  now!  Is 
there  anything  in  the  instrument  from  which  it  can 
reasonably  be  inferred,  either,  that  the  office  is  destroyed, 
the  relator  rendered  ineligible,  or  the  legislative  appro- 
priation for  his  salarj'  changed,  or  modified,  in  any  res- 
pect? 

It  was  claimed  on  behalf  of  .  the  defendant  that  the 
office  ceased  to  exist  on  the  first  day  of  November  last, 
when  the  new  constitution  took  effect.  This  claim  is 
based  upon  sections  one  and  twenty-six,  article  V,  of  the 
constitution.  Section  one,  among  other  things,  provides 
that  "  the  executive  department  shall  consist  of  a  gov- 
ernor, lieutenant  governor,  secretary  of  state,  auditor  of 
public    accounts,    treasurer,  ^  superintendent    of  public 
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instruction,  attorney  general,  and  commissioner  of  pub- 
lic lands  and  buildings.".  And  section  twenty-six, 
"that  no  other  executive  state  office  shall  be  continued 
or  created,  and  the  duties  devolving  upon  officers,  not 
provided  for,  by  this  constitution,  shall  be  performed  by 
the  officers  herein  created."  This  last  section  doubtless 
refers  solely  to  executive  state  officers,  and  to  civil 
duties,  strictly  'executive.  We  do  not  think  it  has  any 
reference  whatever  to  the  officers  necessary  to  the  per- 
fection of  a  military  organization  under  our  National  arid 
State  laws.  '  Nor  do  we  see  any  reason  why  the  person 
who  happens  to  hold  the  office  of  secretary  of  state,  may 
not,  at  the  same  time,  hold  that  of  adjutant  general.  It 
is  true,  that  the  duties  of  the  two  offices  are  entirely 
dissimilar,  but  they  are  in  no  respect  antagonistic,  and, 
so  long  as  the  incumbent  is  willing  to  undertake  the  per- 
formance of  both,  in  the  absence  of  a  law  prohibiting  it, 
we  are  of  the  opinion  he  may  do  so.  We  do  not  think 
that  the  office  of  adjutant  general  is  an  executive  office 
within  the  meaning,  nor  does  it  fall  within  the  operation 
of  the  sections  of  the  constitution  before  cited. 

III.  But,  conceding  that  he  may  hold  the  office,  and 
perform  the  duties  thereof,  can  he  receive  the  compen- 
sation which  the  legislature  has  provided?  The  defend- 
ant insists  that  he  is  restricted  by  the  constitutic^n  solely 
to  his  salary  as  secretary  of  state. 

It  is  doubtless  true,  that,  as  to  all  duties,  which,  as 
secretary  of  state,  he  is  now,  or  may  hereatW  be  required 
to  perform,  he  is  absolutely  restricted  to  the  salary  pro- 
vided in  the  constitution.  But  we  do  not  think  this  res- 
triction goes  to  the  extent  claimed  for  it.  It  is  found  in 
section  twenty-four,  article  V,  which  fixes  the  salaries  of 
the  several  executive  state  officers,  and,  among  other 
things  provides,  that  the  officers  therein  mentioned, 
"  shall  not  receive  to  their  own  use,  any  fees,  costs,  inter- 
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est  upon  public  moneys  in  their  hands,  or  under  their 
control,  perquisites  of  office,  or  other  compfnMtion^^^  etc. 

As  before  stated,  this  would  undoubtedly  apply  to  all 
acts  or  duties,  required  of  the  relator  as  secretary  of 
state,  and  as  to  such  acts  and  duties,  he  is  confined  to 
his  salary  of  $2000  per  annum,  for  his  compensation. 
But  the  duties  imposed  upon  him  as  adjutant  general 
are  in  no  sense  of  a  civil  character,  but  purely  military. 
Under  the  act  of  Ck>ngres8  before  referred  to,  it  is  made 
his  duty  ^' to  distribute  all  orders  from  the  commander- 
in-chief  of  the  state  to  the  several  corps;  to  attend  all 
public  reviews,  when  the  commander-in-chief  shall 
review  the  militia,  or  any  part  thereof;  to  obey  all 
orders  from  him  relative  to  carrying  into  execution  and 
perfecting  the  system  of  military  discipline  established 
by  this  act,"  duties  in  no  sense  pertaining  or  relating 
to  the  office  of  secretary  of  state^  and  not  imposed  upon 
him  as  such  officer. 

Such  being  the  case,  we  see  no  reason  why  the  relator 
is  not  entitled  to  whatever  compensation,  as  adjutant 
general,  the  legislature  may  see  lit  to  bestow  upon  him, 
in  addition  to  his  salary  as  secretary  of  state.  Love  v. 
Baehr^  47  California,  364. 

The  feremftoby  wbtt  is  awabded. 

All  the  judges  concurred. 
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John  Lammebs,  appellaut,  y.  P.  O.  Nissen  and  othebs, 

APPELLEES. 

I,  Blpariaa  Blf  htt :  accretions.  An  aecretlon  to  land  is  the  imper- 
ceptible increase  thereto  on  the  bank  of  a  river  by  alluvion,  occasioned 
by  the  washing  up  of  sand  or  earth,  or  by  direliction  as  when  the  river 
shrinks  back  below  the  usual  water  mark ;  and  land  so  formed  by  addi* 
tlon  belongs  to  the  owner  of  the  land  Immediately  behind  it. 

S.     :  PUBLIC  lands:  meander,  lines.    Although,   as  to  public 

lands  of  the  United  States,  a  meandered  line  is  generally  considered  as 
following  the  windings  of  a  stream,  yet  the  question  whether  it  does  so  ox 
not  may  be  determined  by  evidence  a/ut/uU.  The  mere  foct  that  it  is 
run  and  designated  upon  the  plats  as  a  meandered  line  is  not  conclusive 
against  the  government, 

S»     —  ■■■-;  :  — i — P-.    An  entry  of  government  land,  bounded  by  a 

meandered  line,  does  not  include  land  lying  at  the  time  between  such 
meandered  line  and  the  bank  of  the  river. 

This  whs  an  appeal  from  a  decree  dismissing  plaintiff's 
petition  rendered  by  Hon  Samnel  Maxwell,  sitting  in  the 
district  court  of  Cedar  county. 

It  was  a  petition  in  equity,  filed  by  the  appellant, 
against  P.  G.  Nissen,  Henry  Filber,  Peter  Johnson,  and 
Mrs.  Christina  Heng,  widow  of  Jesse  P.  Meng,  deceased. 
The  plaintijff  alleges,  that  on  the  17th  day  of  July,  1861, 
he  entered  at  the  United  States  Land  Office,  among  other 
property,  lot  one  in  section  twelve,  in  township  thirty- 
three,  range  one  east,  situated  in  said  county  of  Cedar, 
and  on  the  5th  day  of  December,  1861,  received  a  patent 
therefor;  that  the  lot  bordered  on  the  Missouri  river, 
and  since  the  date  of  his  entry  a  large  body  of  land  has 
formed  thereon  by  accretion,  which  has  been  covered  by 
timber,  and  is  valuable;  that  the  defendants  for  the  pur- 
pose of  defrauding  him  out  of  said  property,  acquired 
by  these  accretions,  by  fVaudulent  misrepresentations 
procured  a  fragmentary  survey  thereof  to  be  made  by 
the  United  States;  that  the  defendants  have  entered  the 
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same  at  the  United  States  Land  Ofiice,  and  received  pat- 
ents therefor;  that  plaintiff  is  still  the  owner  of  most  of 
thifi  land,  but  a  part  thereof  he  has  conveyed  with  full 
covenants  of  waiTantj';  that  the  defendants  have  cut  and 
removed,  and  still  threaten  to  cut  and  remove  timber 
therefrom.  The  prayer  is  for  an  injunction  restraining 
the  defendants  from  cutting  and  removing  this  timber, 
and  that  the  titles  claimed  by  them  to  parts  of  said  land, 
may  be  cancelled  in  order  to  remove  the  cloud  cast  upon 
the  plaintiff's  title. 

Separate  answers  were  filed  by  the  defendants,  but  on 
the  20th  of  November,  1874,  they  joined  in  an  amended 
answer,  in  which  they  deny  that  the  lot  one  bordered  on 
the  river;  and  that  since  the  purchase,  large  accumula- 
tions of  land  have  formed  thereon  by  accretion,  and  they 
say  that  at  the  time  of  plaintiff's  purchase,  there  was 
land  between  the  boundary  thereof  and  the  river;  that 
in  the  original  survey,  the  meander  line  was  run  along 
the  bank  of  an  ancient  slough  and  not  the  bank  of  the 
river,  leaving  a  tract  of  one  thousand  acres  between  the 
line  and  the  river,  not  subject  to  overflow  above  high 
water  mark,  and  covered  with  a  dense  growth  of  cotton- 
wood  and  other  timber,  which  land  belonged  to  the  United 
States,  and  formed  no  part  of  lot  one;  and  from  the  orig- 
inal survey  to  the  fragmentary  survey,  in  1869.  it  was 
recognized  by  the  plaintiff,  and  adjoining  settlers,  as  the 
boundary  line  of  the  lot,  and  the  plaintiff  never  claimed 
it  until  the  survey  in  1869.  This  survey  was  made  by 
the  proper  officers  in  June,  1869,  and  plats  thereof  made 
and  filed  in  the  United  States  Land  Ofiice,  and  the 
defendants  have  become  the  owners  of  the  several  parts 
of  the  land  in  controversy  by  pre-emption  purchases 
from  the  United  States. 

On  the  trial,  the  plaintiff  introduce^  his  patent,  with 
maps  and  field  notes  of  the  surveys,  and  a  large  amount 
of  testimony  was  taken  orally  and  by  deposition,  and 
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embodied  in  tlie  transcript  brou^^lit  here.  It  is  too  vol- 
uminous for  publication,  nor  is  it  necessary  to  make  any 
statement  of  it  in  detail,  beyond  what  is  alluded  to  in 
the  opinion. 

It  appeared,  however,  from  the  maps  filed  that  the 
original  survey,  made  by  Cook  in  November,  1858, 
showed  the  meander  line  as  running  along  the  bank  of 
the  Missouri  river,  and  no  rel'erence  is  made  to  any  land 
lying  outside  of  the  meander,  but  the  parcel  of  land 
entered  by.  the  plaintiff,  as  lot  one,  of  section  twelve,  is 
represented  as  immediately  adjacent  and  bounded  by  this 
line.  It  was  also  shown  that  the  govermnent  made  a 
special  survey  of  this  fractional  township  in  1869,  and 
from  the  maps  and  field  notes  thereof,  it  appears  to 
include  a  large  tract  of  land,  lying  east  of  the  "meander 
line"  of  the  original  survey.  The  situation  of  tliis  land- 
will  better  appear  by  a  reference  to  the  adjoining  map  of 
the  special  survey,  which  also  shows  the  original  meander 
line  run  by  Cook  in  1858. 

In  the  court  below  the  finding  was  in  favor  of.  the 
defendants,  and  a  decree  was  rendered  dismissing  plain- 
tiff's petition.    He  appeals. 

J.  Jf.  Woolworth,  for  appellant. 

The  questions  raised  upon  the  record  are,  whether  the 
entry  by  the  appellant  of  lot  one,  gave  him  the  land 
beyond  the  meander  line  on  the  river  side?  Whether,  if 
it  did,  it  also  gave  him  all  land  to  the  river  which  was 
surveyed,  and  whether  the  accretions  made  after  the  entry 
also  belonged  to  him. 

First. — I  insist  as  a  matter  of  law,  that  in  the  survey 
of  the  public  lands,  the  meander  line  upon  rivers, 
whether  navigable  or  non-navigable,  is  npt  the  bound- 
ary of  the  land  included  within  the  lines  marking  a 
tract,  but  the  tract  extends  to  the  bank  of  the  river, 
without  regard  to  the  meander  line.    There  are  diverse 
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decisions  on  this  question,  but  as  it  is  one  of  federal 
law  the  decisions  of  the  United  States,  supreme  court 
are  conclusive  upon  it.  That  court  held  the  law  as  we 
claim  it,  in  the  Railroad  Co.  v.  Schunneir^  7  WalL^ 
272,  affirming  the  judgment  of  the  supreme  court  of 
Minnesota,  in  the  same  case,  10  Mm.j  82.  This  case  is 
on  all  fours  with  this.  This  view  was  also  taken  in 
Kraut  V.  Crawford^  18  lowa^  549.  Lorman  v,  Benson 
8  Mich^y  18.  Rice  v.  Ruddhnan^  10  /&.,  125.  Gavit 
V.  ChamberSy  3  Ohio^  496.  Walker  v.  Board  of  Public 
Instruction^  16  /ft.,  545. 

And  still  ftirther,  the  field  notes  and  plat,  showing 
the  survey,  having  been  duly  approved,  are  binding  on 
the  government  as  to  where  the  bank  was,  and  as  to  the 
character  of  the  land  on  the  river-side  of  the  meander 
line.  Bates  v.  The  Illinois  Central  Railroad  Co.^  1 
Black.,  204. 

Second. — From  what  has  been  said,  it  clearly  appears 
that  had  the  entry  of  the  appellant  been  made  at  the 
time  of  the  survey,  or  while  the  nature  of  the  land 
remaihed  as  at  the  time  of  the  survey,  he  would  have 
taken  whatever  there  was  on  the  river-side  of  the  mean- 
der line.  Now  we  submit,  the  testimony  does  not  show 
that  any  change  had  taken  place  at  that  time.  That 
question  of  fact  we  submit  upon  the  record.  Bat  as 
matter  of  law,  we  insist  that  had  such  change  taken 
place,  his  rights  would  be  unaffected  by  it.  And  this 
appears  from  a  very  simple  view  of  the  matter.  The 
government  had  made  a  survey  by  which  it  was  bound. 
It  sold  the  land  according  to  that  survey,  expressly  refer* 
ring  to  the  plat  for  description.  It  must  then  be  held  to 
its  grant. 

Suppose  a  private  party  owned  a  tract  of  land  which 
he  had  platted,  and  sold  a  lot  therein  '^according  to  the 
plat,"  Undoubtedly  the  purchaser  would  take  whatever 
the  plat  indicated.  A  government  grant  is  governed  by 
the  same  rules. 
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Third, — ^Whatever  land  was  formed  by  accretion,  sub- 
sequent to  the  appellant's  entry,  became  his  upon  com- 
mon law  principles,  and  upon  the  decisions  of  the  federal 
conrts,  as  applied  to  public  lands  lying  upon  the  banks 
of  the  great  rivers.  The  doctrine  of  the  common  law  is 
plainly- stated  in  2  Black.  Comm.y  261-2.  And  it  has 
been  applied  to  the  public  lands  in  many  cases.  Rail- 
rood  Go.  V.  8chv/rmeir^  supra.  Bates  v.  Illinois  Cen- 
tral Bailro€td  Co.,  swpra.    Banks  v.  Ogden^  2  Wall.^  58. 

TT.  H.  Powell^  and  Bartlett  db  Trijjpj  for  Appellees. 

I.  The  government  holds  right  of  ownership  of  all 

lands  unsurveyed,  as  well  as  those  left  out  in  the  course 

of  an  original  survey,  from  any  cause,  as  those  not  yet 

reached  in  the  course  of  its  work.    See  the  several  acts 

of  Congress  donating  swamp  lands  to  the  states.     Lester 
Land  Laws. 

II.  The  returns  and  field  notes  of  a  survey  Sive  prima 
fade  the  best  guides  for  the  sale  of  lands.  They  are 
ovlj  prima  facie^  and  do  not  overthrow  the  fact  of  mis- 
takes, errors,  or  omissions,  as  to  lands  outside  of  lines 
actually  run.  If  the  mistake  within  the  survey  be 
greater  than  instructions  permit,  the  work  is  rejected. 
If  mistakes  or  omissions  Tuade  are  corrected  in  the  field 
notes,  so  as  to  come  within  instructions,  then  the  act  of 
May  30,  1862,  is  expressly  provided.  Meander  lines 
bounding  land  and  locating  river  or  swamp,  may  be  cor- 
rect as  to  the  former,  and  incorrect  as  to  the  latter. 

HI.  The  United  States  patent  calls  for  a  definite  * 
piece  or  parcel  of  land  according  to  the  survey  and  plat. 
If  it  calls  for  a  section,  it  is  a  mile  square;  if  a  lot  or 
fraction,  it  calls  for  a  parcel  bounded  by  lines,  the  ter- 
minations of  which  are  monuments  fixed  by  the  surveyor, 
and  the  contents  calculated  even  to  hundredths  of  an 
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acre.  By  what  then  is  the  ^raatee  bound,  except  by  the 
lines  established?  Kenfa  Comms.^  Reparian  RighU. 
Canal  ComWs  v.  The  People^  5  Wend.,  423.  McClin- 
took  V,  Rogers,  11  IlL,  279.  Jones  v.  Johnson,  18  How,, 
150.  •  Walker  v.  Smith,  2  Pcnn.  State,  43.  Martin  v. 
Carlin,  19  Wis,,  454.  Bates  v,  Illinois  Railroad,  1 
Black.,  204.  Parker  ^.  Kane,  22  How,,  1.  But  the 
case  of  Granger  v.  Swarts,  1  Woolworth  Cir,  Court 
Reports,  88,  is  almost  precisely  similar  to  the  one  before 
us,  and  contains  a  correct  statement  of  the  law,  which 
when  applied  to  this  case,  must  affirm  the  decree  of  the 
court  below. 


Gantt,  J. 

Tlie  plaintiff  in  this  case  claims  the  land  in  contro- 
versy, as  accretions  formed  on  the  bank  of  the  river,  by 
which  he  alleges  his  land  was  bounded.  The  j&rst  ques- 
tion suggested  to  the  mind  by  the  issues  raised  between 
the  parties  is:  \Vliat  is  an  accretion  to  land?  It  seems 
to  be  a  settled  doctrine  at  common  law,  that  an  accre- 
tion to  land  is  the  imperceptible  increase  thereto  on  the 
bank  of  a  river  by  alluvial  formations,  occasioned  by  the 
washing  up  of  the  sand  or  earth,  or  by  direliction  as 
when  the  river  shrinks  back  below  the  usual  water  mark; 
and  when  it  is  by  addition,  "it  should  be  so  gradual  that 
no  one  can  judge  how  much  is  added  each  moment  of 
time."  And  when  the  formation  of  land  is  thus  imper- 
ceptibly made  on  the  shore  of  a  stream,  by  the  force  of 
the  water,  "it  belongs  to  the  owner  of  the  land  immedi- 
ately behind  it,  in  accordance  with  the  maxim,  d^e  mini- 
mis non  curat  lex,^^  It  is  said  that  "  no  other  rule  can 
be  applied  on  just  principles,"  for  the  reason  that  "  every 
proprietor  whose  land  is  thus  bounded,  is  subject  to  loss 
"by  the  same  means  which  may  add  to  his  territory,  and 
as  he  is  without  remedy,  for  his  loss  in  this  way,  he  can- 
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not  be  held  accountable  for  bis  gain."  In  Granger  v. 
SwartSj  1  Woolwc7'th,  C.  C.  B.j  91;  it  is  held  that,  if 
when  the  entry  of  public  land  is  made,  the  banks  of  the 
river,  at  any  ordinary  stage  of  water,  was  in  fact  where 
the  meander  line  was  i^epresented  by  the  survey,  and 
land  has  since  been  formed  by  accretion,  it  will  become 
the  land  of  the  person  who  has  title  to  the  land  immedi- 
ately behind  it.  JPfew  Orleans  v.  United  States,  10 
Peters,  717. 

Again,  another  inquiry  involved  in  the  consideration 
of  the  case  is  as  to  what  is  the  effect  which  a  meandered 
line,  purporting  to  have  been  run  along  the  bank  of  a 
stream,  may  have  in  regard  to  land  at  the  time  lying 
between  it  and  the  bank  of  the  stream,  and  remaining 
unsurveyed.  And  in  respect  to  this  inquiry,  I  think  it 
sufficient  to  observe  that  as  to  public  lands  of  the  United 
States,  conceding  the  rule  to  be  well  settled  that  a  mean- 
dered line  bordering  on  the  bank  of  a  stream,  is  not  to  be 
considered  as  the  boundary  of  the  tract,  but  simply  as 
defining  the  sinuosities  of  the  banks  of  the  stream,  and 
as  a  means  of  ascertaining  the  quantity  of  the  land  in 
the  fraction  subject  to  sale,  yet  the  question  whether 
such  line  does  in  fact  define  the  sinuosities  of  the  bank 
of  the  stream  or  not,  is  one  which  mav  be  determined 
by  evidence  aliunde.  The  mere  fact  that  it  is  run  and 
is  designated  upon  the  plats  as  a  meandered  line,  cer- 
tainly cannot  be  conclusive  in  the  matter.  To  establish 
the  doctrine  that  such  meander  line  is  conclusive, 
would  estop  the  government  from  disposing  of  lands  left 
unsurveyed  between  such  line  and  the  bank  of  the  stream ; 
it  would  prevent  the  correction  of  mistakes  made  by 
surveyors  in  such  case,  and  would  be  in  direct  conflict 
with  the  well  settled  rule  of  law  defining  what  is  an 
accretion  to  land.  In  Granger  v.  Swartz^  supra^  the 
principle  is  enunciated  that  if  between  the  meander  line, 
by  which  the  government  survey  was  made,  and  the 
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bank  of  the  river,  there  is,  at  the  time,  a  body  of  swamp 
or  waste  lands,  or  flats,  on  which  timber  and  grass  grew, 
and  horses  and  cattle  fed,  then  the  patents  for  the  laHp 
snrveyed  would  not  cover  this  land,  but  most  be  confine^ 
to  the  actual  limits  of  the  meander  line,  and  include  no 
more. 

The  remaining  question  is  one  of  fact,  in  the  conside- 
ration of  which  the  law  as  stated  in  respect  to  accretions 
and  meandered  lines  must  apply.  It  is  this:  Has  th^ 
land  in  controversy  been  formed  by  gradual  alluvial 
formations  on  the  bank  of  the  river,  since  the  original 
survey  of  the  meander  line  was  made  in  November,  18581 
All  the  proof  taken  in  respect  to  the  nature  and  charao 
ter  of  this  land,  at  the  time  the  original  survey  wai 
made,  and  since  that  time,  is  found  in  the  testimony  of 
iive  witnesses  examined  on  the  part  of  the  plaintiff  and 
twelve  on  the  part  of  the  defendants.  There  is  some 
conflict  in  the  testimony  of  some  of  these  witnesses;  it, 
however,  appears  very  clear  that  the  weight  of  the  evi- 
dence establishes  the  fact  that  the  land  in  controversy 
was  not  formed  by  accretions  since  the  original  survey 
was  made.  One  witness,  examined  on  the  part  of  plain-^ 
tiff,  says  that  in  1857-1858,  this  land  was  covered  with 
vegetation  and  a  growth  of  very  young  trees;  and  P. 
Clark,  whose  deposition  was  taken  on  the  part  of  defends 
ants,  says  that  he  resided  in  the  county  in  which  the 
land  is  situate,  from  1858  till  1865;  that  he  was  present 
when  a  portion  of  the  original  line  was  run,  being  inter* 
ested  at  the  time  in  relation  to  a  claim  which  was 
bounded  by  the  meandered  line;  that  at  this  time  he 
estimated  there  were  from  eight  hundred  to  one  thou* 
sand  acres  of  land  between  this  line  and  the  bank  of  the 
river,  of  a  similar  character  to  that  inside  the  meander 
line,  and  covered  with  a  growth  of  Cottonwood  and 
willows,  and  that  there  were  cottonwood  trees  from  six 
to  eight  inches  in  diameter;  he  also  says  tliat,  at  the 
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time,  he  called  the  attention  of  the  surveyor  to  these 
fjl^,  who  replied  that  he  supposed  that  the  slough  (on 
^^west  side  of  which  he  was  running  the  line),  was  a 
portion  of  the  river  as  it  had  some  water  in  it,  but  that 
it  made  no  difference,  as  the  land  lying  outside  the 
meandered  line  would  go  to  the  state  as  swamp  lands. 
The  testimony  of  this  witness  is  corroborated  by  that  of 
ten  others.  Tlie  slough  mentioned  by  the  witness 
extended  only  a  part  of  the  distance  along  the  meandered 
line. 

Upon  a  close  examination  of  tlie  evidence,  we  think  it 
clearly  establishes  the  fact,  that  at  the  time  the  mean- 
dered line  was  made  in  1858,  the  nature  and  character 
of  the  land,  on  both  the  west  and  east  side  of  that  line, 
in  respect  to  both  soil  and  topography,  were  similar, 
except  that  some  portions  on  the  east  side  were  some- 
what lower  than  on  the  west  side;  that  at  least  a  very 
considerable  portion  of  that  part  now  in  controversy  was 
covered  with  vegetation  and  a  growth  of  Cottonwood  and 
willow  timber,  and  that  its  surface  was  above  the  ordin- 
ary stage  of  water  in  the  river. 

We  are  of  opinion,  that  upon  both  the  law  and  the 
&ct6  of  the  case,  the  finding  and  decree  of  the  court 
below  are  right,  and  should  be  affirmed. 

Deobee  affibked. 

Chief  Justiob  Lake,  concurred.  Maxwell,  J.,  did 
not  sit 
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1.  Contract:  liability  of  school  district.  A  contract  entered  into 
and  signed  by  persons  styling  themselves  as  director  and  moderator  of  a 
school  district,  is  their  individual  contract,  and  not  binding  upon  the 
district. 

3.  School  Bif  trioti :  meetings.  The  action  of  a  majority  of  a  school  dis- 
trict board  will  not  bind  the  district,  without  notice  to  or  participation 
therein  of  the  other  members. 

This  was  an  application  for  Mandamus  to  compel  the 
defendant,  as  treasurer  of  a  school  district,  to  pay  an 
order  drawn  upon  him  by  the  director  and  moderator. 
The  order  was  in  payment  of  material  furnished  by  the 
relator  to  the  school  district,  under  an  alleged  contract 
entered  into  by  the  relator  and  certain  officers  of  the 
district  for  the  erection  of  a  school  house. 


JT.  n.  Blodgett^  for  the  relator, 
(7.  C.  BurVy  for  the  respondent. 


Lake,  Ch.  J. 

I.  To  entitle  the  relator  to  the  peremptory  writ,  he 
must  establish  the  validity  of  the  alleged  contract  for  the 
erection  of  the  school  house.  In  other  words  he  must 
show  that  school  district  number  eighty-four  was  a  party 
to  and  bound  by  said  contract.     lias  he  done  so'rf 

From  the  testimony  reported  by  the  referee  it  is  clearly 
shown,  that  the  alleged  contract  was  entered  into  by  the 
relator  of  one  part,  and  William  Axe,  director,  and 
Henry  Diffenbaugh,  moderator,  of  said  school  district,  of 
the  other  part.  It  does  not  purport  to  be  the  contract  of  the 
district  in  any  respect,  but  simply  that  of  two  individuals 
who  style  themselves  respectively,  the  director  and  mod- 
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erator  of  the  district  board.  Nor  do  they  by  the  terms 
of  the  contract  undertake  to  bind  the  district,  but  in  the 
language  thereof,  in  addition  to  themselves,  their  "  execu- 
tors, administrators,  and  assigns." 

In  the  construction  of  tliis  instrument,  we  must  hold 
it  to  be  the  contract,  not  of  the  school  district,  but  that 
of  Axe  and  Diffenbaugh;  and  that,  by  its  terms,  it 
imposes  no  liability  whatever  upon  said  district. 

II.  But  another  and  quite  as  serious  a  difficulty  is 
presented  in  the  fact  that  this  contract  was  entered  into 
by  the  director  and  moderator  alone,  without  any  notice 
to,  or  participation  therein  by  the  treasurer  of  the  board. 

Section  fifty-four  of  our  school  law  provides  that  "  the 
moderator,  director,  and  treasurer,  shall  constitute  the 
district  board."  Gen,  StaU^  970.  Now  while  we  cannot 
go  so  far  as  to  hold^  as  insisted  by  coimsel  for  the  defend- 
ant, that  all  three  of  these  officers  must  coincide  and 
unite  in  a  contract,  to  make  it  binding  upon  the  district, 
yet  we  are  of  the  opinion  that  all  of  them  should  be  duly 
notified,  and  afforded  an  opportunity  at  least,  to  be  pres* 
ent  at  all  meetings,  at  which  any  business  is  transacted 
for  the  district;  otherwise  the  action  of  the  majority 
would  not  be  legal,  nor  the  district  be  bound,  if  the  absent 
member  should  refuse  his  assent  to  what  was  done  in  his 
absence. 

It  was  evidently  contemplated  by  the  legislature,  that 
a  school  district  should  have  the  benefit  to  be  derived 
from  the  united  experience  and  Avisdom  of  all  the  mem- 
bers of  the  board.  This  would  appear  to  be  so  from  the 
fact  that  special  pains  seem  to  have  been  taken  to  secure, 
at  all  times,  a  full  board.  By  section  sixty-two  of  said 
school  law,  it  is  provided,  not  only  that  the  board  shall 
have  power  to  fill  by  appointment  any  vacancy  that  may 
happen  to  occur  in  their  number,  but  it  is  imperatively 
required  that  they  "shall"  do  so.  To  hold  that  two 
members  of  the  board  have  the  authority  to  appoint  pri- 
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vate  meetings,  and  there  transact  the  important  business 
of  the  district  without  notice  to  their  fellow  member,  is 
in  our  opinion,  not  only  wholly  unwarranted,  but  wonld 
be  fraught  with  infinite  mischief  to  the  public. 

For  these  reasons  we  must  hold  that  the  relator  is  in 
no  situation  to  enforce  the  payment  of  this  order  by  man- 
damus, and  the  peremptory  writ  is  deified. 

Wbtt  denieix 
The  other  judges  concurred. 


DwiGHT  J.  MoCann,  plaintiff  in  ebbob,  v.  Amebican 
Centbal  Insubance  Company  of  St.  Louis,  Mis- 
souBi,  defendant  in  ebbob.  Joseph  P  Metcalf  v. 
The  Same. 

Contract:  subscription:  conditions  precedent.  Where  a  subscrip- 
tion is  made  to  the  capital  stock  of  an  insurance  company,  upon  the 
condition  that  the  same  is  not  payable  until  a  certain  specified  amount 
has  been  subscribed,  such  condition  is  a  condition  precedent,  perform- 
ance of  which  is  essential  before  the  company  can  enforce  the  payment 
of  a  note  given  for  such  subscription ;  nor  will  it  ayail  the  company  that 
the  condition  is  complied  with  after  suit  brought,  but  before  the  trial ;  the 
right  to  recover  must  exist  at  the  time  the  action  is  commenced. 

Ebbob  to  the  district  court  of  Otoe  County.  The 
facts  are  fully  set  forth  in  the  opinion.  The  two  cases 
involved  the  same  question  and  were  argued  together. 

^.  F,   Warren^  for  plaintiflFs  in  error. 

A  subscription  to  the  stock  of  a  railroad  company, 
conditioned  to  be  paid  when  $5,000  was  raised  for  a  cer- 
tain purpose,  is  a  conditional  contract  Cha%e  t?.  8\^' 
more  <&  Couriland  JS.  H.j  88  Ill,y  215.      A  conditional 
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subscription  need  not  be  paid  before  condition  per- 
formed. Id.  When  a  party  signs  a  paper  to  pay  any 
amount  towards  raising  a  larger  sum,  and  no  further 
sums  are  paid,  the  contract  does  not  become  opera- 
tive unless  the  contemplated  fund  is  raised.  Dodge 
V.  Gardiner^  31  Ifew  York^  239.  Trustees  v.  Stewart^ 
1  7/i.,  581.  Any  condition  a  subscriber  sees  fit  to 
make  must  be  complied  with  before  he  is  liable  to 
assessment.  Penobscot  <&  Kennehec  R,  R.^  v.  Dunn^ 
39  Maine^  587.  Cheat  Falls  and  Conway  Railroad^ 
V,  Coppj  38  UTew  Hamp.^  124.  Giving  a  note  is  no 
waiver  of  condition.      Pa/i'Tcer  v.  Thomas,  19  Ind,,  213. 

S.  H.  CalJimii\  and  M,  L,  Hayward,  for  defendants  in 
error. 

The  answer  sets  up  certain  fraudulent  representations 
on  the  part  of  the  plaintiff  below,  and  also  sets  up  a 
parol  agreement  between  the  parties,  said  to  have  been 
made  prior  to  the  making  of  the  note.  There  was  no 
proof  of  fraud  (which  cannot  be  presumed  in  a  law 
case),  and  no  such  parol  agreement,  changing  the  con- 
tract made  in  the  note  can  be  set  up  or  proven.  Specht 
V.  Howard^  16  WalL^  564.  Wemple  v.  Knoff^  15  Minn., 
440.  Wright  v.  Smyth,  16  Gray,  499.  Campbell  v,  Tate, 
7  Zansinff,  370.  Hill  v,  Payton,  22  GratL,  550.  The 
answer  of  McCann  says  his  subscription  was  not  to  be 
binding  unless  two  hundred  and  fifty  shares  were  taken ; 
but  the  answer  shows  that  when  sixty-five  shares  were 
taken  he  paid  his  twenty  per  cent.,  and  took  from  the 
agent  a  due  bill  for  thirty-five  dollars,  to  be  credited 
not  on  his  subscription  to  the  stock,  but  on  the  note  sued 
on;  showing  clearly  that  McCann  considered  his  note  a 
complete  payment  of  twenty  per  cent,  on  his  stock,  and 
that  both  parties  accepted  the  condition  of  affairs  as  they 
then  stood,  and  settled  upon  that  basis;  for,  if  obtaining 
17 
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future  additions  to  tlie  subscriptions  for  stock  was  a  con- 
dition precedent  to  the  payment  of  the  note,  why  did 
Mc'Jann  accept  a  due  bill  for  thirty-five  dollars  only?  The 
plaintiff  in  error  seems  to  be  laboring  under  the  halluci- 
nation that  the  subscription  list  is  the  contract  sued  on. 
Tliis  is  not  the  case.  We  sue  on  the  note,  which  is  the 
J/ist  written  contract^  and  if  it  was  true  (which  is  not  the 
case^  that  there  were  any  terms  or  conditions  to  the  pay- 
ment of  said  note,  such  terms  and  conditions  should  have 
been  clearly  expressed  therein.  EvansviUe  R.  R.  Co. 
V.  Dunn^  17  /«/?.,  003. 

Lake,  Ch.  J. 

Tlie  action  in  the  court  below  was  ugon  a  promissory 
note,  given  by  McCann  to  the  defendant  in  error,  for 
twenty  per  cent,  of  his  subscription  of  one  thousand  dol- 
lars to  its  capital  stock.  The  case  was  tried  to  the  court 
w^ithout  the  aid  of  a  jury,  and  the  entire  testimony  is 
preserved  by  a  proper  bill  of  exceptions.  The  only 
question  of  importance  presented  in  the  record,  is 
whether  the  finding  and  judgment  of  the  court  are  war- 
ranted by  the  evidence.  As  to  all  of  the  material  facts 
of  the  case  there  is  no  dispute.  It  is  shown  that  McCann's 
subscri]>tion  to  said  capital  stock,  a^d  his  giving  of  the 
note  were  contemporaneous  acts,  respecting  one  and  the 
same  transaction,  and  they  must  therefore  be  considered 
together. 

The  contract  of  subscription,  which  was  in  writing, 
contains  among  numerous  other  provisions,  the  following 
important  condition,  viz:  "The  terms  of  subscription 
are  as  follows:  $20  per  share  of  $100  each,  is  to  be  paid 
when  the  list  is  com])leted,  as  per  apportionment  above, 
and  the  remaining  80  per  cent.,  unpaid  on  stock  account, 
is  to  be  assessed  only  in  the  event  of  the  20  per  cent. 
cash  fimd  becoming  impaired  by  losses."  The  "appor- 
tionment" here  referred  to  was  in  these  words,  ^^z: 
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"American  Central  Insurance  Company.     The  amount 
of  stock  apportioned  to  Nebraska  City  is  $10,000." 

It  is  very  clear  that  if  we  give  to  tliis  condition  the 
effect  which  its  language  plainly  imports,  it  must  beheld 
to  be  a  precedent  condition  to  the  payment  of  the  twenty 
per  cent,  for  which  the  note  was  given,  and  that,  at  least 
as  between  the  maker  and  the  payee,  payment  could  not . 
be  enforced  until  the  whole  amount  of  the  $10,000  had 
been  subscribed.  That  a  conditional  subscription  need 
not  be  paid  until  the  condition  is  performed,  is  a  proposi- 
tion which  needs  the  citation  of  no  authorities  in  its 
support. 

It  is  true  that  the  subscription  list  shows  at  least  a 
nominal  compliance  with  this  condition.  That  is,  tliere 
appears  to  have  been  subscribed  the  sum  of  $10,30Q, 
but  it  was  very  clearly  shown  that  as  to  $2,800  thereof, 
taken  by  Gerhard,  Crook,  and  McLennan,  the  subscrip- 
tions were  not  made  until  long  after  the  action  was  com- 
menced; indeed  as  to  the  subscriptions  of  Crook  and 
McLennan,  amounting  to  $2,000,  not  until  a  very  few 
days  before  the  trial,  and  quite  evidently  with  the  inten- 
tion of  avoiding  the  objection  urged  in  the  answer,  that 
the  whole  amount  of  CJipital  stock,  which  the  condition 
called  for,  had  not  been  taken. 

The  question  of  the  good  faith  with  which  these  three 
subscriptions  were  made,  does  not  properly  arise  at  this 
time.  Conceding  that  they  were  genuine,  which  from 
the  testimony  may  well  be  doubted,  still  they  cannot  avail 
the  defendant  here.  A  right  of  recovery  must  exist  when 
the  action  is  commenced,  or  it  cannot  be  maintained. 

Judging  from  the  testimony,  the  most  favorable  view 
for  the  company  is,  that  the  action  was  prematurely 
brought.  The  evidence  is  far  from  sufficient  to  sustain 
the  judgment.  It  must  therefore  be  reversed  and  a  new 
trial  awarded. 

Kevebsed  and  remanded. 

The  other  judges  concurred. 
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^J  »MI     The  State  of  I^EBRASKi,  ex  rel.,  Artemas  Robert8  v. 

The  Mayor  and  City  Counoil  of  Lincoln. 

1.  Praotioe:  mandamus.  Application  for  the  writ  should  be  made  by 
motion,  accompanied  by  an  affidavit  setting  forth  the  facts  upon  which 

•  it  is  based.    A  petition,  verified  in  the  same  manner  as  a  pleading  in  an 

ordinary  civil  action,  is  insufficient. 

2.  OflUeri :  resignation.  The  acceptance  of  a  resignation  of  a  municipal 
office,  by  the  authorities  to  whom  it  is  tendered,  is  not  necessary  to  make 
the  same  effective. 

TuUle^  Harwood  <6  Ames,  for  the  relator. 
T.  M.  Marquette^  for  the  respondents. 
Lake,  Ch.  J. 

This  is  an  original  application  to  this  court  for  a  per- 
emptory writ  of  mandamus  against  the  mayor,  council 
and  clerk,  of  the  city  of  Lincoln.  The  object  of  the  writ 
is  to  compel  the  mayor  and  council  to  audit  and  allow  a 
claim  against  said  city  in  favor  of  tlie  relator  for  services 
rendered  by  him  as  city  engineer,  amounting  to  two 
thousand  nine  hundred  and  twenty  dollars;  and  when  so 
allowed  to  require  the  clerk  to  draw  a  warrant  in  his 
favor,  for  that  amount,  upon  the  city  treasury. 

Our  statute  regulating  the  issuance  of  this  writ, 
requires  the  motion  therefor  to  be  made  upon  an  affida- 
vit setting  forth  the  facts  upon  which  it  is  based.  Genl, 
Stat.,  640,  Sec,  649.  This  application  is  by  petition, 
verified  in  the  usual  mode  of  verifying  a  pleading  under 
the  code,  that  the  facts  stated  therein  are  true  as  affiant 
"  verily  believes."  This  is  a  fatal  defect,  and  a  sufficient 
reason  for  denying  the  motion. 

But  there  are  other  reasons  why  we  feel  called  upon  to 
withhold  the  writ.  The  office  of  city  engineer  is  an 
elective  office.    The  relator  claims  he  was  elected  thereto 
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on  the  first  Tuesday  in  April,  1875.  That  after  this, 
his  second  election,  he  continued  to  hold  the  office  until 
the  28th  day  of  May,  when  he  delivered  to  the  mayor 
and  council  his  written  resignation.  This  he  says  was 
not  formally  accepted,  at  least  not  until  after  the  27th 
of  December,  at  which  time  he  made  a  written  request 
to  withdraw  it. 

In  the  absence  of  some  statutory  provision,  we  know 
of  no  rule  which  requires  such  resignation  to  be  accepted 
by  the  municipal  authorities, to.  make  it  effective.  Their 
refusal  even,  to  accept  it,  woald  not  have  the  effect  to 
compel  him  to  retain  the  office  against  his  will.  We 
must  hold,  therefore,  that  by  his  written  resignation  of 
the  office  to  the  mayor  and  council,  on  the  28th  of  May, 
the  relator  ceased  to  be  such  city  engineer.  The  United 
States  V.  Wrightj  1  McLean^  509.  The  People  v.  For- 
ter,  6  6feZ.,  26. 

Again,  the  relator  has  a  plain  and  adequate  remedy, 
by  an  ordinary  civil  action  against  the  city  to  recover  a 
money  judgment  for  any  sum  that  may  be  justly  due 
him  for  his  services.  Wliere  this  is  the  case,  resort 
should  not  be  had  to  this  extraordinary  remedy.  The 
other  judges  concur,  and  the  writ  is  denied. 

Writ  denied. 
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4  202/ 

5  uii 

10    038/ 


Joseph  W.  Labh,  plaintiff  in  sjibob,  y.  John  C.  Christi^ 

defendant  in  ebboju. 

1.  Praetioe :  waiver  op  error.  £JTor  alleged  to  have  been  committed 
by  the  district  court,  in  the  reversal  of  a  judgment  rendered  in  &vor  of 
the  plaintiff  before  a  justice  of  the  peace.  A^/d  to  be  waived,  do  excep- 
tion being  taken,  and  plaintiff  filing  a  petition  as  provided  by  the  code. 
Gen.  Stat..  632.  687. 

2.    :  DEFECTS  IN  PETITION.    Alleged  delects  in  a  petition  that  "a 

copy  of  the  note  sued  on  is  not  attached  to  or  filed  with  "  it,  and  that 
"the  names  of  parties  are  not  properly  entitled,"  can  only  be  reached 
by  motion.    They  are  not  grounds  for  demurrer. 

8.    ;  MISJOINDER  OF  CAUSES  OF  ACTION.    A  petition  in   an  action 

upon  a  promissory  note  reciting  the  consideration  of  the  note,  and  dis- 
position of  property  for  which  it  was  given »  but  not  alleging  that  there 
was  a  "  wrongful  conversion  "  of  the  property,  is  not  subject  to  objec- 
tion by  demurrer,  on  the  ground  that  "an  action  on  a  promissory  note 
and  an  action  of  trover  are  improperly  joined." 

Ebrob  to  the  district  court  for  Nemelia  coauty.  The 
opinioa  states  the  facts  of  the  case. 

E.  W.  Thomas  and  J.  W.  Newnian^  for  plaintiff 
in  error,  to  the  point  that  the  plaintiff  did  not,  by  filing 
his  petition  in  the  district  court,  waive  the  error  com- 
mitted by  that  court  in  the  reversal  of  the  judgment  of 
the  justice  of  the  peace,  cited,  Shoff  v.  Wellsj  1  Neb.j 
168.  Mmor  v.  Smith,  13  Ohio  /State,  78.  PowelVs 
Appellate  Proceedings,  207.  Nor  was  it  necessary  for 
Lash  to  except  to  the  ruling  of  the  district  court  in 
reversing  the  judgment  of  the  justice.  PowelVs  Appel- 
late Proceedings,  215, 

TF.  T,  Rogers,  for  defendant  in  error. 

Lake,  Ch.  J. 

Several  errors  are  assigned  in  this  case,  but  the  con- 
dition of  the  record  makes  it  unnecessary  for  us  to  notice 
but  two  of  them  at  any  length. 
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The  plaintiff  commenced  liis  action  originally  before 
a  justice  of  the  peace,  on  a  pi'omissory  note  given  him 
by  the  defendant,  and  recovered  a  judgment  for  the 
amount  of  his  demand.  The  defendant,  thereupon,  took 
the  case  to  the  district  court  by  proceedings  in  error, 
and  obtained  a  reversal  of  the  judgment,  whereupon  the 
cause  was  set  down  for  trial  in  that  court,  as  the  statute 
provides  shall  be  done  in  such  cases.  It  is  urged  that 
this  judgment  of  reversal  was  erroneous;  but  inasmuch 
as  no  exception  was  taken  thereto,  and  a  petition  having 
been  filed  in  the  district  court,  the  error,  if  any  were 
committed  was  waived  by  the  plaintiff. 

The  petition  so  filed  was  adjudged  defective,  and  the 
plaintiff  took  leave  to  amend,  which  he  did.  To  the 
amended  petition  a  demurrer  was  interposed  and  sus- 
tained, and  exceptions  duly  taken.  Having  elected  to 
stand  this  second  petition,  final  judgment  was  rendered 
against  the  plaintiff,  and  this  brings  us  to  the  first  prac- 
tical question  which  the  record  presents,  viz:  was  this 
demurrer  properly  sustained?  Several  of  the  alleged 
defects  in  this  pleading,  for  instance,  "tliat  no  copy  of 
the  note  is  attached  to  and  filed  with  said  amended  peti- 
tion," and  "  that  the  names  of  the  parties  plaintiff  and 
defendant,  are  not  properly  entitled  in  said  amended 
petition,"  cannot  be  reached  by  demurrer.  The  grounds 
of  demurrer  are  all  set  out  in  the  code,  and  these  are 
not  of  them.  They  are  defects  which  can  be  reached 
only  by  motion. 

The  chief  abjection  to  this  petition,  and  the  one 
probably  on  which  the  demurrer  was  sustained  is  ''that 
it  appears  on  tlie  face  of  the  petition,  that  an  action  on 
a  promissory  note,  and  an  action  of  trover  ai^e  improp- 
erly joined." 

We  find  in  this  petition  all  the  essential  allegations, 
althougli  not  very  symmetrically  arranged,  of  an  action 
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upon  a  promissory  note.     In  addition  to  these  there  is 
given  a  brief  history  of  the  transaction  out  of  which 
the  note  grew.     It  is  alleged  that  "  on  or  about  May  1, 
1873,  at  the  request  of  said  John  C.  Christie,  he  sold  and 
delivered  him  a  certain  horse    *    *    *    for  the  price 
of  seventy-five  dollars,  and  said  Christie,  in  considera- 
tion of  said  sale,  afterwards  on  the  15th  day  of  July, 
1873,  executed  and  delivered  to  said  Lash,  a  promissory 
note  in  writing  of  that  date,  and  did  thereby  promise  to 
pay  said  Lash  the  sum  of  $75,  one  day  after  date."    After 
a  further  description  of  the  note,  it  is  stated  that  "  at 
the  time  of  the  selling  of  said  horse,  as  aforesaid,  the 
said  Christie  represented  himself  to  be  capable  of  buying 
and  agreeing  to  pay  for  said  horse,  and  induced  said 
Lash  to  believe  he  could  do  so.    *    *    *    The  said 
Christie  having  obtained  the  possession  of  said  hoi"se,  in 
the  manner  aforesaid,  converted  and  appropriated  the 
same  to  his  own  use,  and  some  time  afterward,  sold  the 
same,  and  used  the  money  arising  from  said  sale  for  his 
own  use  and  benefit."    Now  all  this  recital  of  the  con- 
sideration of  the  note,  and  the  disposition  made  of  the 
horse,  by  Christie,  after  his  purchase,  are  immaterial, 
and  had  a  motion  to  that  end  been  made,  should  have 
been  stricken  out  for  that  reason.    All  that  Christie  is 
alleged  to  have  done  he  had  a  perfect  right  to  do,  for 
auglit  that  appears  in  the  petition,  for  he  was  the  true 
owner  of  the  horse.     It  is  not  alleged,  nor  is  there  a 
single  fact  set  forth  from  which  the  inference  can  be 
drawn,  that  there  w^s  a  wrongful  conversion  of  the  horse 
by  the  defendant.    We  are  of  the  opinion,  that  on  the 
hearing  of  this  demurrer,  these  immaterial  facts  should 
have  been  disregarded,  and  the  petition  sustained.    The 
judgment  of  the  court  below,  therefore,  is  reversed,  and 
the  cause  I'emanded  for  further  proceedings. 

The  record  also  shows  that  an  attachment  was  sued 
out  in  the  district  court,  which,  on  motion  supported  by 
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a£Sdayit8,  was  dissolved.     In  this  there  was  no  error,  and 
the  ruling  of  the  coart  on  this  motion  is  sustained. 

Keversed  and  bemanded. 

The  other  judges  concurred. 


The  People  of  the  State  of  Kebraska,  ex  bel.,  Eobebt 

McMillan  v.  Isaac  T.  Hodoe. 

1.  Behoolf :  division  of  school  district  :  disposition  op  funds: 
MANDAMUS.  Upon  the  division  of  a  school  district,  the  old  district  has 
DO  authority  to  use  property  or  funds  to  which  the  new  one  is  entitled. 
But  mandamus  will  not  lie  against  the  treasurer  of  the  old  district,  if 
such  funds  are  placed  beyond  his  control  by  the  action  of  its  officers. 

2.    ;  SCHOOL  DISTRICT.    Demands  upon  the  treasurer  of  a  school 

district,  should  be  accompanied  by  an  order  of  the  director,  countersigned 
by  the  moderator. 

Original  application  for  Mandamus  to  compel  the 
defendant  to  pay  over  money  belonging  to  a  school  dis- 
trict, of  which  the  relator  was  treasurer.  An  alternative 
writ  was  allowed,  and  upon  the  coining  in  of  the  answer, 
the  cause  was  sent  to  a  referee  to  take  the  testimony. 
The  facts  are  fully  set  forth  in  the  opinion  of  the  court. 

jE*.  i^.  Warreriy  for  the  relator. 

Stevenson  <&  Ilaywardj  for  the  respondent 

Lake,  Ch.  J. 

The  relator  is  the  treasurer  of  school  district  number 
eighty-two,  and  the  defendant  of  district  number  twenty- 
eight,  in  Otoe  county.  District  eighty-two  is  a  new  one 
created  by  a  division  of  number  twenty-eight,  by  order 
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of  the  county  snperinteiideiit  of  public  instruction,  on 
the  24th  of  March,  1875. 

A  division  was  also  ordered  by  the  superintendent,  as 
the,statute  requires,  of  certain  monies  which  had  been 
raised  in  the  old  district,  and  was  on  hand  at  the  time 
the  new  district  was  formed.  It  is  not  disputed  that  this 
division  of  funds  was  in  strict  compliance  with  the  stat- 
ute on  this  subject,  nor  that  the  relator  as  treasurer  of 
the  new  district,  was  entitled  to  the  proportion  set  apart 
to  it.  But  the  defendant  in  his  answer  to  the  alternative 
writ  alleges:  First.  That  no  legal  demand  for  the  money 
was  made  upon  him,  no  order  therefor  from  the  proper 
district  officers  having  been  presented  to  him.  Second. 
That  on  the  18th  of  June  an  arrangement  was  entered 
into  between  the  officers  of  the  two  districts,  respecting 
said  funds,  whereby  district  twenty-eight  was  to  pay,  at 
once,  the  whole  amount  due  from  the  teacher^s  fund 
(which  has  been  done)  and  $100  of  the  amount  due  from 
the  special  fund;  in  consideration  of  which  district  eighty- 
two  was  to  wait  for  the  balance  until  it  could  be  raised 
by  a  tax  to  be  levied  for  that  purpose.  Third.  That 
prior  to  the  service  of  the  alternative  writ,  arrangements 
liad  been  perfected  in  his  district  for  the  erection  of  a 
school  house,  and  the  money  in  conti'oversy  drawn  from 
his  hands,  by  an  order  of  the  director  and  moderator,  and 
placed  in  the  hands  of  a  committee  appointed  to  take 
charge  of  the  work.  That  the  funds  were  wholly  beyond 
his  control. 

We  have  examined  the  testimony,  reported  by  the 
referee,  and  think  it  proves  all  the  material  averments  of 
the  answer.  As  to  the  agreement,  however,  all  that  need 
be  said  is,  that  it  was  entirely  unauthorized  and  void, 
and  would  furnish  no  excuse  whatever  for  not  pay- 
ing over  the  money,  were  it  still  in  the  defendant's  hands. 
The  statute  points  out  very  clearly  what  disposition  shall 
be  made  of  property  and  money  owned  by  a  school  dis- 
trict when  it  is  divided,  and  this  direction  aliould  be 
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carefully  followed.  After  the  anperintendent  bad  divided 
these  fdnds,  the  old  district  had  no  right  whatever  to 
tise,  in  any  manner,  nor  for  any  purpose,  the  proportion 
set  apart  to  the  new  one.  But  however  wrongful  may 
have  been  the  action  of  the  officers  of  district  twenty- 
eight,  in  this  respect,  the  fact  that  the  money  was  not 
within  the  control  of  the  defendant,  at  the  time  the  writ 
was  served  upon  him,  is  a  sufficient  excuse  for  not  pay- 
it  over  to  the  relator. 

It  is  suggested  that  this  building  fund  was  drawn  from 
the  defendant,  and  paid  over  to  the  building  committee, 
for  the  express  purpose  of  placing  it  beyond  the  reach 
of  the  relator.  This  may  be  true.  Indeed  we  think  the 
evidence  very  clearly  justifies  such  an  inference.  But 
whatever  may  have  been  the  motive  which  prompted 
this  extraordinary  action,  whereby  the  money  was  drawn 
from  the  treasurer  and  placed  in  the  hands  of  a  commit- 
tee to  be  expended,  the  fact  that  it  was  done,  and  thereby 
placed  beyond  the  defendant's  reach,  is  a  sufficient  reason 
why  the  peremptory  writ  should  be  withheld.  It  should 
not  be  issued  when  it  is  ascertained  that  the  desired  action 
is  not  possible  on  the  part  of  the  defendant. 

It  only  remains  now  to  notice  the  first  point  raised  by 
the  answer,  viz:  that  no  order  had  been  presented  for  the 
money  from  the  director  and  moderator.  Section  forty-one 
of  the  school  law  provides  that  "it  shall  be  the  dnty  of  the 
treasurer  of  each  district  to  apply  for,  and  receive  from  the 
county  treasurer,  all  school  monies  apportioned  to  the  dis- 
trict, or  collected  for  the  same  by  tlie  county  treasurer,  and 
to  pay  over  on  the  order  of  the  director,  countersigned  by 
the  moderator  of  such  district,  all  monies  received  by 
him."  Gen.  Staty  968.  This  being  the  law,  the  defendant 
could  not  be  required  to  respond  to  a  demand  made  upon 
him  for  such  money,  unless  accompanied  by  an  order  of 
the  director  of  his  district,  countersigned  by  the  moder- 
ator, directing  him  to  do  so.  Before  making  his  demand 
on  the  defendant  for  this  money,  the  relator  should  have 
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provided  himself  with  the  proper  order,  bat  not  having 

done  60  his  demand  was  unauthorized  and  is  of  no  avail. 

A  point  was  made  by  the  relator's  counsel,  on  the  argu- 

ment,  that  it  appears  from  the  evidence,  that  a  proper 

order  for  $100,  iiad  been  presented  to  the  defendant,  and 

payment  refused  by  him,  notwithstanding  he  had  funds 

sufficient  at  the  time  to  have  done  so.    Tlie  testimony 

shows,  however,  that  this  order  was  given  in  pursuance 

of  said  illegal  agreement,  for  a  delay  of  payment  of  the 

greater  part  of  the  money  belonging  to  the  special  fund, 

and   that  the  relator,  acting  probably  under  advice  of 

counsel,  told  defendant  that  he  did  not  want  the  money 

which  this  order  called  for. 

For  these  reasons,  the  peremptory  writ  must  be  denied, 

and  the  relator  left  to  his  remedy  by  an  ordinary  civil 

action. 

Wmt  denied. 

The  other  judges  concurred. 


4    868 
80    196 

4~888| 

42  ml 

4    908 
4»    76S 


4    868 
62      87 


Btjblingtok  and  Missoijbi  R.  R.  in  Nebraska,  plaintiff 
IN  ebrob,  v.  Akasa  Westoveb,  defendant  in  erbob. 

1.  Bailroadi:  nbgligence:  burden  op  proof.  Where  damage  is  caused 
by  the  escape  of  fire  from  a  railway  engine,  the  burden  is  upon  the  com- 
pany to  show  that  their  engine  was  properly  constructed,  equipped  and 
operated.  And  the  question  of  the  sufficiency  of  such  construction  and 
equipment  is  one  of  fsict  for  the  jury. 


2. 


8. 


:  .  It  is  not  negligence //r  w,  for  a  railway  com- 
pany to  permit  dry  grass  and  herk>age  to  remain  on  its  right  of  vray.  The 
&ct,  however,  is  evidence  for  the  jury,  who  may  find  negligence  firom  it. 


■ :  REMOTE  DAMAGES.    Where  grass  and  herbage  on  the 

right  of  way  of  a  railroad  was  set  burning  by  fire  from  an  engine,  the  fire 
spreading  rapidly  and  burning  continuously  until  it  reached  the  farm  of 
plaintiff,  situated  a  half-mile  from  the  railroad  track,  destroying  straw, 
timber,  etc. ;  JUld,  that  the  damage  was  not  too  remote  to  be  recovered. 
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4.     : :    CONTRIBUTORY    NEGLIGENCE.     Nor   is    the 

plaintiff  in  such  case  guilty  of  contributory  negligence  in  not  having  fire 
breaks  plowed  around  his  premises. 

5. :  — — .     Property  owners  along  the  line  of  a  railroad, 

take  the  risk  of  injuries  unavoidably  produced  by  the  use  of  fire  for  the 
purpose  of  generating  steam ;  but  the  company  cannot  impose  conditions 
on  others,  in  order  to  shield  themselves  from  their  own  negligence  in  the 
use  of  such  fire. 

This  was  an  action,  bronght  in  the  Lancaster  district 
court,  to  recover  damages  for  the  destruction  by  fire,  of 
plaintiflPs  trees,  straw,  etc.,  on  his  premises.  Tlie  fire 
was  communicated  by  sparks  or  coals  from  a  railway 
engine  to  dry  grass  and  weeds,  on  its  right  of  way,  and 
passed  thence  over  intervening  lands  to  plaintifl:*'s  farm, 
situated  a  half-mile  from  the  track.  The  season  was  a 
dry  one,  and  at  the  time  of  the  fire  a  heavy  wind  pre- 
vailed. The  jury  returning  a  verdict  against  the  railroad 
company,  motion  for  new  trial  was  overruled,  judgment 
entered,  to  reverse  which  the  case  came  here  by  petition 
in  error. 

T.  M.  Marquette^  for  plaintiff  in  error,  insisted  that 
the  court  erred  in  refusing  the  instructions  asked  for  on 
behalf  of  the  company;  that  the  mere  fact  that  the  fire 
was  communicated  from  the  engine,  as  proof  of  negli- 
gence, is  a  mere  presumption  of  law;  that  there  was  no 
evidence  as  to  carelessness  in  operating  the  engine;  that 
the  presumption  of  negligence  from  the  fact  that  the 
engine  was  seen  to  puff  by  a  person  standing  some  dis- 
tance from  it,  or  even  standing  near  it,  is  but  a  weak  pre- 
sumption of  negligence  in  the  person  operating  the  same, 
and  is  entirely  overcome  by  evidence  showing  that  the 
engine  was  properly  constructed,  and  that  it  was  care- 
fully operated,  and  had  attached  to  it  all  the  most 
approved  appliances  in  use  to  prevent  the  spread  of  fire; 
that  there  was  no  negligence  from  the  fact  that  the  fire 
caught  within  the  right  of  way  of  the  company,  from  the 
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natural  growth  of  grass  and  herbage.  Spauldlng  v,  C, 
cfc  iT.  F.  R.  R.  Co.,  33  Wis,,  590.  Butt  v.  Clark,  23 
ItkJ,,  548.  Meyer  v.  Midland  Pacific,  2  iV^^J.,  346.  6>. 
cfe  J/,  /jf.  R.  V.  Shanfelt,  47  7^^.,  497.  Kan%a%  Pacific 
V.  Butts,  7  Kan,,  315. 

Lamb,  Billingsley  ds  Lainhertson  and  J/.  i7.  Sessiofis, 
for  defendant  in  error,  cited  Salmon  v.  Delatoare  R,  R. 
Co,^  Am,  Law  Register,  September,  1875.  Cook  tJ. 
CJunnpfain,  1  Denio,,  91.  Field  v.  New  York  Cerv- 
tral,  32  N,  Y.,  339.  ^ec^tZi  v.  The  Long  Island  R.  R. 
Co,,  44  N,  Y,^  367.  Lachawamia  w.  2?<>e»i,  52  Penn. 
State,  380.  i^/yy^/i  'y.  /S.  F.  R,  R,,  40  (7ai.,  14.  Meyer 
V.  Chicago  R,  R.,  59  Mo.,  223.  ^.  T.  c&  ^a;*^a  i^<?  ^. 
R.  V.  Stanford,  12  ^a/i.,  354.  Fero  v.  Buffalo,  22  New 
York,  209.  Annapolis  R,  R.  v.  Gantt,  39  J/rf.,  115. 
Higgins  v.  Dewey,  107  Mass.,  394.  i^/a^^  i^.  iT.  C 
Railroad  Co,,  71  North  Car.,  222.  PerUy  v.  Eastern 
Railroad,  98  Mass.,  415. 

Maxwell,  J. 

On  the  trial  of  this  canse  in  the  court  below,  the  plain- 
tiff in  error  introduced  testimony  showing  that  its  loco- 
motives were  properly  constructed  and  were  equip})ed 
with  all  the  most  approved  appliances  for  the  prevention 
of  the  escape  of  fire. 

The  court  on  its  own  motion  instructed  the  jury  that, 
'*In  operating  its  road  the  railroad  company  is  expected 
and  required  to  use  the  most  approved  machinery  in  use 
by  railroad  companies  generally,  to  prevent  the  commu- 
nication of  fire  to  combustible  materials  along  or  in  the 
vicinity  of  its  track,  and  it  is  also  required  to  employ 
competent  and  careful  servants  in  the  management  of  its 
engines  to  the  same  end.  And  if  they  fail  to  do  so,  and 
in  consequence  thereof  a  fire  is  kindled  and  property 
tliereby  burned,  without  any  fault  or  negligence  on  the 
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part  of  the  owner  of  such  property,  the  company  would 
be  liable  therefor.  But  on  the  other  hand  if  the  appli- 
ances on  said  engines  are  found  by  the  jury  to  have  been 
of  the  most  approved  kinds  for  the  prevention  of  the 
escape  of  fire,  and  were  operated  in  the  usual  and  ordi- 
nary way  by  skillful  hands,  then,  even  althongh  fire  did 
escape  and  occasion  damage  to  the  plaintiff,  he  cannot 
recover  on  this  ground  alone.  The  presumption  of 
negligence  or  want  of  proper  equipments,  arising  from 
the  fact  that  the  fire  escaped  from  the  defendant's  engine, 
is  not  a  very  strong  presumption,  and  is  indulged  in  for 
the  purpose  of  putting  the  defendant  upon  proof  and  com- 
pelling it  to  explain  to  a  reasonable  and  fair  degree  of  cer- 
tainty, that  it  had  performed  its  duty  in  this  particular; 
and  if  you  find  that  the  engines  from  which  the  fire 
escaped  were  properly  constructed  and  equipped,  and 
were  subjected  to  the  careful  inspection  of  a  competent 
and  skillful  person  as  often  as  once  in  two  days,  and  all 
defects  discovered  properly  remedied,  this  would  be  all 
that  in  reason  would  seem  to  be  required,  so  far  as  relates 
to  the  care  which  should  be  bestowed  on  the  spark 
arrester." 

The  defendant  in  the  court  below  asked  the  court  to 
instruct  the  jury  that,  "  the  evidence  in  this  case  shows 
that  the  engines  of  the  defendant  were  in  good  order,  prop- 
erly constructed,  and  provided  with  all  the  usual  appli- 
ances in  use  at  the  time  of  the  occurence  of  the  fire  to 
prevent  the  escape  of  fire  from  their  engines  and  injuring 
adjacent  property,"  which  the  court  refused  to  give,  to 
which  defendant  excepted. 

A  railroad  company  has  the  right  to  use  fire  on  its 
engines  for  the  purpose  of  generating  steam,  and  is  not 
responsible  for  damages  sustained  by  its  proper  use  for 
that  purpose,  the  law  regarding  such  injuries  as  unavoid- 
able; yet  fire  being  an  element  of  an  exceedingly  danger- 
ous character,  the  law  requires  the  company  so  using  it, 
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to  adopt  such  precautions  as  may  reasonably  be  expected 
to  prevent  damage  to  the  property  of  persons  along  its 
line.     Piggott  v.  The  East  Co,  Railwayy  3  C.  J?.,  229. 

As  to  what  are  reasonable  precautions  against  the 
escape  of  fire,  the  courts  almost  without  exception  hold, 
that  where  engines  are  properly  constructed  and  have  all 
the  appliances  in  general  use  for  preventing  the  escape  of 
fire,  and  there  is  no  negligence  in  their  management,  the 
company  will  not  be  liable,  as  experience  has  shown  that 
it  is  impossible  at  all  times  and  under  all  circumstances  to 
prevent  the  escape  of  fire  from  locomotives  in  such  quan- 
ties  as  to  occasion  injury;  but  it  has  also  been  fully  demon- 
strated that  where  engines  are  properly  constructed  and 
have  the  proper  appliances  for  preventing  the  escape  of 
fire,  and  are  managed  with  care,  they  rarely  occasion 
damage  by  setting  out  fire.  This  seems  to  have  led  the 
courts  of  England  to  adopt  the  rule,  that  when  fire  is  set 
out  by  sparks  emitted  from  an  engine,  it  is  prima  facie 
evidence  of  negligence. 

There  is  a  direct  conflict  of  authorities  in  this  country 
on  this  question,  in  many  of  the  cases,  particularly  the 
early  ones,  it  being  held  that  it  devolved  on  the  plaintiff 
to  prove  negligence  on  the  part  of  the  defendant.  The 
better  rule  appears  to  be,  where  it  is  shown  that  a  fire 
has  originated  from  sparks  thrown  out  by  an  engine,  to 
require  the  company  to  show  that  their  engine  was  prop- 
erly constructed,  equipped,  and  operated.  The  reason  for 
tlie  rule  as  stated  in  a  late  case  in  Wisconsin,  being  ^'  that 
the  agents  and  employes  of  the  road  know,  or  are  at  least 
bound  to  know,  that  the  engine  is  properly  equipped  to 
prevent  fire  from  escaping,  and  that  they  know  whether  any 
mechanical  contrivances  were  employed  for  that  purpose, 
and  if  so,  what  was  their  character.  Whilst  on  the  other 
hand  persons  not  connected  with  the  road,  and  who  only 
see  trains  passing  at  a  high  rate  of  speed,  have  no  such 
means  of  information."  Spauldin^  v,  C.  <&.  N.  W,  R, 
B.,  30  Wis.,  122. 
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"Tlie  presumption  of  negligence  arising  from  the  fact 
that  fire  has  been  set  out  by  sparks  emitted  from  an 
engine,  is  not  ordinarily  a  strong  presumption.  It  is 
indulged  in  merely  for  the  purpose  of  putting  the  com- 
pany to  proof,  and  compelling  it  to  explain  and  show,  with 
a  reasonable  degree  of  certainty,  not  by  the  highest  and 
most  clear  and  unmistakable  kind  of  evidence,  that  it 
had  performed  its  duty  in  that  particular."  /rf.,  30 
Wis,,  123. 

The  rule  is  well  established,  that  when  there  is  no  con- 
flict of  testimony,  and  the  existence  of  a  fact  is  clearly 
proved  by  undisputed  testimony,  that  it  would  be  error 
to  submit  the  question  to  a  jury,  as  to  whether  that  fact 
existed  or  not.  It  is  therefore  insisted  that  the  court 
erred  in  refusing  to  give  the  instruction  in  question,  asked 
by  the  plaintiff  in  error,  there  being  it  is  claimed  no  con- 
flict of  testimony  on  that  point.  It  is  true,  there  is  no 
.  direct  testimony  in  regard  to  the  character  of  the  con- 
struction and  appliances  of  the  engines  of  the  defendant 
in  the  court  below,  except  that  offered  by  the  company. 
But  a  case  of  this  kind  diflfers,  in  many  respects,  from  a 
case  where  the  facts  are  equally  within  the  knowledge  of 
the  plaintiff  and  defendant,  such  as  the  want  of  consid- 
eration of  a  note. 

If  in  a  suit  on  the  note  between  the  original  parties, 
the  defendant  plead  want  of  consideration,  and  intro- 
duced proof  establishing  that  fact,  if  the  plaintiff  offered 
no  proof  he  must  fail,  and  there  would  be  no  question  to 
submit  to  the  jury. 

In  cases  of  this  kind,  however,  the  means  of  knowl- 
edge are  entirely  with  the  company.  Witnesses  are 
called  on  the  stand,  to  testify  in  regard  to  the  condition 
of  an  engine  and  its  appliances,  on  a  particular  day,  per- 
haps months  before  the  trial.  Under  such  circumstances, 
witnesses  of  the  utmost  reliability  may  be  mistaken,  and 
the  circumstances  connected  with  setting  out  the  fire, 
18 
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may  be  of  such  a  character  as  to  leave  doubt,  in  the 
minds  of  the  court  and  jury  as  to  the  correctness  of  their 
testimony.  Under  such  circumstances  the  question  of 
the  credibility  of  the  witnesses  must  be  left  to  the  jury. 
Suppose  a  man  is  on  trial  for  murder,  the  evidence  is 
purely  circumstantial,  but  sufficient  unexplained  to  con- 
vict; he  avails  himself  of  his  right  under  our  statute, 
to  testify  in  his  own  behalf,  and  swears  that  the  killing 
was  done  in  self  defense,  and  enters  into  a  minute  detail 
of  the  circumstances,  and  there  is  no  rebutting  testimony, 
will  it  be  contended  that  the  court  must  direct  the  pris- 
oner's discharge?  Or  must  not  the  question  of  his  cred- 
ibility be  submitted  to  the  jury?  Dura/at  v.  The  Peo- 
ple, 13  Mich.,  356. 

The  question  of  the  sufficiency  of  construction  and 
equi])ment  of  the  engines  of  the  plaintiff  in  error,  is  a 
question  of  fact  to  be  determined  by  the  jury,  fJpom  the 
direct  and  circumstantial  evidence  in  the  case,  and  is  not 
a  presumption  of  law  to  be  determined  by  the  court 
There  is,  therefore,  no  error  in  refusing  the  instruction 
asked.  In  SpauUing  v.  The  0.  <&  Jf.  W.  E.  R.,  33 
Wis,,  582,  a  contrary  doctrine  is  held  on  what  we  deem 
insufficient  ground. 

The  defendant  in  the  court  below,  asked  the  court  to 
instruct  the  jury  that,  "If  the  jury  believe  from  the 
evidence  that  the  fire  started  within  defendant's  right  of 
way,  and  from  the  natural  growth  of  grass  and  herbage 
on  said  right  of  way,  this  of  itself  is  no  evidence  of  neg- 
ligence on  the  part  of  the  defendant,"  which  the  court 
refused  to  give,  to  which  defendant  excepted. 

The  court  on  its  own  motion  had  previously  instructed 
the  jury  that,  "If  the  jury  find  from  the  evidence  in 
this  case,  that  the  defendant  negligently  and  carelessly 
left  dry  grass  or  other  combustible  material  upon  their 
right  of  way  at  the  point  where  the  fire  was  set,  and  that 
the  same  was  set  by  sparks  or  coals  escaping  from  the 
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defendant's  engine,  and  that  the  eame  fire  bo  kindled, 
spread  or  ran  through  the  grass  to  the  property  of  the 
plaintiff,  shown  to  have  been  destroyed,  without  any 
negligence  or  carelessness  on  his  part,  then  the  jury 
should  find  a  verdict  for  the  plaintiff,  for  the  amount  of 
damages  proven  to  have  resulted  from  said  fire,  no  matter 
whether  tJie  best  appliances  for  the  prevention  of  the 
escape  of  fire  were  used  upon  the  engine  which  com- 
municated the  fire  or  not." 

In  the  trial  of  the  cause  in  the  court  below,  Albert  T. 
Beecher  testified  that  "there  were  weeds  and  grass  right 
up  to  the  ties;  it  caught  close  up  to  the  ties;  the  grass 
was  standing,  it  was  dry  and  tolerably  heavy;  I  did  not 
notice  any  co^ls  or  cinders;  I  was  between  thirty  and 
forty  rods  from  the  place,  when  the  fire  caught." 

It  was  agreed  that  the  right  of  way  at  that  point  was 
two  hundred  feet  in  width. 

The  fact  that  a  railroad  company  permitted  dry  grass 
and  rubbish  to  remain  on  its  right  of  way  is  one  from 
which  the  jury  may  find  negligence  against  the  company, 
but  is  not  necessarily  so.  That  question  seems  to  have 
been  fairly  submitted  to  the  jury  on  the  evidence,  and 
we  will  not  disturb  their  finding.  The  instruction  asked, 
was  calculated  to  mislead  the  jury,  and  was  properly 
refused. 

It  is  contended  by  the  plaintiff  in  error,  that  the  dam- 
ages proved  are  too  remote;  that  there  was  no  connection 
between  the  fire  thrown  out  by  the  engine  and  the 
destruction  of  the  property  in  question;  that  is,  the 
act  of  setting  fire  to  the  grass  on  the  right  of  way  was 
not  the  immediate  cause  of  the  injury.  It  is  shown  by 
the  testimony  that  a  strong  wind  was  blowing  at  the 
time  the  fire  was  set,  that  it  spread  rapidly  from  the 
place  where  it  started  until  it  reached  the  property 
destroyed,  that  it  was  a  continuous  burning  J  the  destruc- 
tion of  the  property  in  controversy  was  therefore  the 
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direct  and  natural  result  of  tlie  escape  of  fire  from  the 
engine.  Clemens  v.  The  II.  dk  St,  Jo,  R,  J?.,  53  Mo,^ 
366.  Kellogg  v.  The  C,  A  N,  W.  R.  R.,  26  Wis,,  230. 
A,  T,  <6  Santa  Fe  R,  R.  v,  Stanford,  12  Kan,^  354. 

It  is  contended  that  the  defendant  in  error  was  guilty 
of  contributory  negligence  in  not  having  fire-breaks 
plowed  around  his  hedge,  and  straw  ricks.  The  maxim 
of  the  law  is  ^^'Sic  utere  tuo  ut  alienum  non  laedas^^^ — 
'*Enjoy  your  property  in  such  a  manner  as  not  to  injure 
that  of  another  person."  A  railroad  company  has  a 
perfect  right  to  the  full  and  free  use  of  its  own  property 
and  franchises,  but  upon  what  grounds  can  it  impose 
conditions  upon  those  owning  property  along  its  line,  in 
order  to  shield  itself  from  the  negligent  use  of  fire 
by  the  company,  or  its  employes?  All  take  the  risk  of 
injuries  unavoidably  produced  by  the  use  of  fire  for  the 
purpose  of  generating  steam,  but  upon  what  authority  is 
any  one  to  be  deprived  of  the  fi-ee  and  ordinary  use  of 
his  property,  in  order  to  prevent  its  destruction  by  the 
negligent  use  his  neighbor  may  make  of  his?  We  know 
of  no  such  authority.  Kellogg  v,  G,  cfe  N,  W,  R,  R,, 
26  Wis.,  231.  Cltniens  v,  H,  cJ&  St.  Jo.  R,  R.,  53  Mo., 
464.  Cook  V,  Champlain,  1  Denio,  91.  Fero  v,  Buf- 
falo, 22  N.  T„  209. 

It  is  clearly  the  duty  of  a  railroad  company  to  take 
the  necessary  precautions  to  prevent  the  escape  of  fire 
from  its  engines;  failing  to  do  so,  the  question  of  its 
negligence  will,  under  ordinary  circumstances,  be  a  ques- 
tion for  the  jury  to  determine. 

It  is  unnecessary  to  further  examine  the  case.     After 

a  full  examination,  we  see  no  error  of  which  the  plaintiff 

in  error  can  complain.    The  evidence  would  have  justified 

a  much  larger  verdict  than  that  rendered  in  the  case. 

The  judgment  is  affirmed. 

Judgment  affibmed. 
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Jordan  P.  Smith,  plaintiff  in  error,  v.  The  State  of 

Nebraska,  defendant  in  error. 


1. 


2. 


B. 


4. 


6. 


6. 


8. 


Courts:  terms:  impaneling  orand  jury.  The  regular  term  of  a 
court,  fixed  by  law  to  be  holden  on  the  13th  of  September,  was  adjourned 
in  vacation  by  the  written  order  of  the  judge,  until  the  13th  of  Decem- 
ber following,  at  which  time  the  grand  jury,  summoned  for  the  regular 
term,  were  returned  and  impaneled,  an  indictment  found,  trial  and  con- 
viction had ;  held,  no  error. 

:   ADJOURNED  TERMS.    Where  the  written  order  adjourning  a 

term  of  court,  made  by  the  judge  in  vacation,  omitted  to  name  the  term, 
held,  that  it  was  intended  to  apply  to  tlie  regular  term  next  following  the 
promulgation  of  the  order. 

:   discretionary  action.     Under  provisions  of  the  statute 

authorizing  the  district  judge  by  written  order  to  adjourn  court,  "  if  sick 
or  for  any  other  sufficient  cause  unnble  to  attend,"  the  reasons  for  such 
adjournment  are  not  subject  to  review  by  the  supreme  court. 

:  DUTIES  OF  CLERK.  Where  the  record  shows  that  a  written  order 


adjourning  the  district  court  is  entered  on  the  journal  by  the  clerk,  but 
it  does  not  appear  that  the  clerk  formally  adjourned  the  court,  it  will  be 
presumed  that  he  performed  that  duty. 

Indiotment :  form  and  contents.  An  indictment  setting  forth  all 
the  essential  ingredients  of  the  crime  of  murder,  and  all  necessary  alle- 
gations that  the  defendant  committed  it,  is  not  bad  by  reason  of  the 
omission  of  the  usual  conclusion,  **  and*  the  jurors  aforesaid,  on  their 
oaths  aforesaid,  do  say,  etc.,  did  kill  and  murder." 

Fraotioe  in  Criminal  eases:  change  of  venue:  continuance. 
Applications  for  change  of  venue,  and  continuance,  are  addressed  to  the 
sound  discretion  of  the  court,  and  its  ruling  thereon  will  not  be  disturbed, 
where  there  is  no  abuse  of  that  discretion. 


' :    .    Counter  affidavits  maybe  filed  on  application  for  a 

change  of  venue. 

:  impaneling  jury.    Upon  a  trial  for  murder,  the  court  ordered 

the  sheriff  to  summon  a  special  panel  of  96  men  from  a  particular  por- 
tion of  the  county,  which,  on  defendant's  challenge  to  the  array,  was 
quashed,  and  a  direction  given  to  the  sheriff  to  summon  jurors  from  the 
"body  of  the  county."  In  the  execution  of  this  order,  the  sheriff  sum- 
moned 47  of  those  who  had  been  on  the  special  panel  so  quashed,  and 
after  all  the  regular  panel  and  defendant's  peremptory  challenges  had  t)een 
exhausted,  it  appeared  that  the  12  trial  jurors  were  of  the  original  special 
panel,  and  each  had  been  challenged  for  cause  on  that  ground,  which 
challenge  had  been  overruled  by  the  court ;  Ae/d^  that  the  jury  were 
legally  impaneled. 
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9.     :  OATH  TO  JURY  :   INTENDMENTS  OF  THE  RECORD.     Where  the 

record  states  that  the  jury  were  sworn  "  to  well  and  truly  try  and  true 
deliverance  make  upon  the  issues  joined  between  the  imrties."  it  will  be 
presumed  that  the  oath  was  admmistered  according  to  the  statutory 
form. 

10.    :  CHARGE  TO  JURY:  ACT  OF  FEBRUARY  25, 1875.  The  provisions 

of  the  act  of  1875  (Laws.  p.  76),  directing  the  charge  of  the  court  to  the 
jury  to  be  written  in  consecutively  numbered  paragraphs,  is  a  right  which 
the  supreme  court  will  regard  as  waived,  when  the  charge  is  not  excepted 
to,  or  where  exception  is  taken  to  a  particular  clause  only. 

11.    :  :  A  correct  instruction  of  the  law,  applicable  in  a  trial 

for  murder,  is  not  objectionable  because  it  contains  the  words,  "  you  will 
allow  no  false  sympathy  to  sway  you  from  a  proper  discbarge  of  your 
duty." 

12.  HomloidA :  causes  of  defense  :  intoxication.  Upon  a  trial  for 
murder,  it  is  proper  for  the  jury  to  consider  any  state  or  condition  of  the 
accused,  at  the  time  of  the  killing,  that  is  adverse  to  the  proper  exercise 
of  the  mind,  and  the  undisturbed  possession  of  the  faculties ;  and  if  there 
is  evidence  that  the  accused  was  intoxicated  when  the  crime  was  com- 
mitted, the  jury  may  consider  the  evidence  of  intoxication  as  a  circum- 
stance to  show  that  the  act  was  not  premeditated,  and  to  rebut  the  idea 
that  it  was  done  in  a  cool  and  deliberate  state  of  mind,  necessary  to  con- 
stitute murder  in  the  first  degree.  And  unless  the  jury  are  satisfied 
beyond  a  reasonable  doubt  that  the  accused,  at  the  time  of  the  killing, 
was  in  such  a  state  of  mind  that  he  could  form  an  intention  maliciously 
to  kill,  and  that  he  did  form  such  an  intention,  they  cannot  convict  him 
of  a  higher  crime  than  manslaughter. 

Ebbor  from  the  district  court  of  Buffalo  county. 

It  was  an  indictment  for  murder  against  the  plaintiff 
in  error  and  two  others,  upon  which  separate  trials  were 
had.  That  of  the  plaintiff  in  error  resulted  in  a  verdict 
of  guilty,  and  he  brought  the  cause  here  upon  writ  of 
error. 

The  regular  term  of  court  for  the  county  of  Buffalo 
was  fixed  by  law  to  be  holden  on  the  second  Monday  of 
September.  It  was  adjourned  by  written  order  of  the 
judge  until  the  second  Monday  of  December  following. 
The  venires  for  grand  and  petit  juries  were  issued  and 
made  returnable  in  September.  The  court  not  then 
meeting,  the  venires  were  returned  in  December,  and 
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the  jurors  summoned  then  appeared,  and  the  grand  jury 
foand  the  indictment  in  this.  case.  It  also  appears  from 
the  record  brought  here,  that  a  special  term  of  court 
was  called  to  be  holden  on  the  eighth  day  of  November, 
but  was  suspended  by  a  written  order  of  the  judge  of 
that  district. 

Upon  the  trial,  the  court  ordered  the  sheriff  to  sum- 
mon a  special  panel  of  96  men  from  tliat  part  of  the 
county  outside  of  a  limit  of  ten  miles  of  the  town  of  ' 
Kearney,  at  which  place  the  crime  had  been  committed. 
On  the  prisoner's  challenge  to  the  array,  after  the  regu- 
lar panel  had  been  exhausted,  and  no  jury  obtained,  this 
special  panel  was  quashed.  The  court  thereupon  ordered 
the  sheriff  to  summon  two  additional  panels,  one  of  24 
and  one  of  72  men,  from  the  body  of  the  county,  in  the 
execution  of  which  order  he  summoned  47  men  of  the 
original  special  panel  of  96.  The  regular  panel  having 
been  exhausted,  these  jurors  were  called  and  each  stated 
on  his  voir  dire^  that  he  had  been  summoned  on  the  14th 
day  of  December,  and  re-summoned  that  morning,  and 
that  he  resided  ten  or  more  miles  from  Kearney.  Being 
challenged  for  cause  on  tliis  ground,  the  court  overruled 
the  challenge,  to  which  the  prisoner  excepted.  After  the 
prisoner  had  exhausted  all  of  his  .peremptory  challenges 
except  one,  it  appeared  that  all  of  the  twelve  trial  jurors 
were  of  the  forty-seven  summoned  as  above  stated.  The 
prisoner  thereupon  filed  his  challenge  to  the  entire  panel, 
which  was  overruled  by  the  court,  and  he  thereupon 
excepted.  All  other  facts  necessary  to  an  understand, 
ing  of  the  points,  passed  upon  and  decided  by  the  court, 
will  be  found  in  the  opinion. 

E.  F.  Oray,  W.  A,  Marlow  and  /S. -ff^yeZ,  for  plaintiff 
in  error. 

I.    The  term  at  which  the  plaintiff  in  error  was  con- 
victed was  not  a  regular  term  of  said  court  as  fixed  by 
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Statute,  neither  was  it  an  adjourned  term  of  the  Septem- 
ber term  of  said  court;  neither  was  it  a  called  term  of 
said  court;  and  for  these  reasons  the  term  was  held  with- 
out authority  of  law. 

1.  The  court  can  be  adjourned  by  written  order  of 
the  judge  only  when  he  is  sick  or  unable  to  attend.  Gen, 
Statues^  256,  Sec,  26. 

2.  In  the  sworn  plea  in  abatement,  the  truth  of  which 
is  admitted  by  demurrer  of  the  state,  it  is  distinctly 
stated  that  the  judge  was  not  sick  or  unable  to  attend 
court  at  the  regular  September  term  fixed  by  statute, 
but  that  he  was  present  at  the  place  for  holding  the  dis- 
trict court  in  said  county  on  the  second  and  third  days 
of  the  term,  and  these  facts  again  appear  in  the  bill  of 
exceptions. 

3.  In  a  proper  case  for  adjournment  by  written  order 
of  the  judge,  the  order  is  only  a  direction  to  the  clerk, 
and  the  clerk  must  convene  the  court  and  adjourn  the 
same  to  the  day  fixed  in  the  order.  Gen,  Statutes^  256, 
Sec,  26. 

4.  There  were  other  regular  terms  in  the  same  district 
intervening  between  the  September  term  fixed  by  statute 
and  adjourned  term,  December,  1875,  in  other  counties. 
A  regular  term  in  any-given  county  cannot  be  adjourned 
over  beyond  a  regular  term  in  any  other  county  in  the 
same  district.  Archer  v,  HosSy  2  Scamm^ny  303.  Davis 
V,  Fishy  1  Green,  406.  Gobd,  v.  Tlie  State,  2  Green,  559. 

5.  The  calling  of  the  special  term  for  November 
8th,  1875,  was  in  due  form  of  law,  as  shown  by  the  plea 
in  abatement  and  exhibits  to  the  same  attached,  as 
appears  from  the  record,  and  when  so  called  it  was 
imperative  that  it  should  be  held  at  the  time  fixed. 
Gen,  Statutes,  260,  Sec,  51.  Downey  v.  Smith,  13 
III,,  673. 

6.  There  was  then  a  term  legally  fixedin  the  county 
to  be  held  on  the  8th  day  of  November,  and  this  would 
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by  operation  of  law  terminate  any  term  existing  or  reach- 
ing beyond  that  time. 

II.  The  record  shows  that  after  the  general  plea  of  not 
guilty  was  entered  the  defendant  filed  his  motion  and 
affidavits  for  a  change  of  venue,  and  thereupon  the  dis- 
trict attorney  filed  counter  affidavits  resisting  the  appli- 
cation. The  defendant  then  filed  his  motion  to  strike  the 
counter  affidavits  from  the  files,  which  motion  was  over- 
ruled and  excepted  to  by  the  defendant.  The  application 
was  then  heard  upon  the  affidavits  for  and  against  the 
change,  and  the  application  was  denied  and  excepted  to 
by  the  defendant. 

1.  Counter  affidavits  resisting  an  application  for  a 
change  of  venue  are  not  allowed  by  the  letter  or  spirit 
of  our  statutes.  Gen,  Statutes^  823,  Sec.  456.  Witter 
V.  Taylor  J  7  //w?.,  110. 

III.  The  selection  of  the  jurors  from  a  particular 
portion  of  the  county  or  class  of  the  inhabitants,  is  in 
violation  of  law.    Burley  v.  The  State^  1  Neb.^  396. 

IV.  The  jury  were  not  sworn  as  required  by  statute. 
ijren.  Stat.^  827.  Uarriman  v.  Statej  2  Greeny  285. 
Dixon  V,  The  State,  4  Cfreen,  381. 

V.  The  failure  of  the  court  to  paragraph  and  number 
its  instructions  is  a  violation  of  positive'  statute  and 
by  the  statute  made  error  for  which  the  cause  must  be 
reversed.  Stat,  of  Neb.  0^1875, 77  und  78,  Sec%.  4  and 
5.  People  V.  Ah  Fong,  12  Gal.,  346.  People  v.  Demint, 
8  Cal.j  423.  Id.  v.  Payne,  8  Cal.,  321.  Id.  v.  Beeler, 
6  Cal.,  246.    Id.  v.  Antonio  Cha/res,  26  Cal.^  78. 

YI.  The  indictment  is  insufficient.  It  lacks  the 
usual  conclusion,  to-wit:  "and  the  jurors  aforesaid,  ete., 
do  say,  etc.,  did  kill  and  mv/rder.'^^    This  conclusion  is 
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necessary*     State  v»  Heas^  11  Za.,  196.     Dlas  v.  State^ 
7  Blackf,,  20.    State  v.  PembeHon,  30  Mo.,  376. 

1.  It  is  nowhere  charged  in  the  indictment  that  the 
plaintiff  in  error  did  kill  or  murder  the  deceased.  With- 
out this  charge  the  indictment  is  insufficient.  Oen.  Stat.^^ 
720,  Sec.  3. 

George  II.  Hoberts,  Attorney  OeneraZj  and'  M.  B. 
Hoxie,  District  Attorney j  for  the  state. 

I.  The  first,  second,  third,  fourth,  fifth  and  seven- 
teenth assignments  of  error  may  be  considered  together, 
as  they  are  all  based  upon  the  assumption  that  the  tenn 
of  court  at  which  the  indictment  was-  presented,  and  at 
which  the  plaintiff  in  error  was  convicted,  was  held 
without  authority  of  law,  it  being  an  adjourned  term  of 
the  district  court. 

Courts  are  not  limited  in  their  power  of  adjournment, 
when  not  restrained  by  the  constitution  or  statute  law. 
Mechanics  Bank  v.  Withers,  6  Wheat.,  107.  Harris 
V.  Gest,  4  Ohio  State,  469.  Weaver  v.  Cooledge,  15 
Iowa,  244.     General  Sta/tutes,  Sees.  18, 19,  pp.  265-56. 

II.  Under  our  statute,  the  matter  of  granting  a  change 
of  venue,  when  the  application  therefor  is  based  upon 
the  prejudice  of  the  people,  and  a  motion  for  a  contin- 
uance as  well,  is  a  matter  left  entirely  to  the  discretion 
of  the  judge,  and  anything  left  solely  to  the  discretion  of 
the  court  is  not  reviewable  by  this  court,  and  this  dis- 
poses  of  the  errors  assigned  in  regard  to  the  change  of 
venue,  as  well  as  to  the  adjournment  of  the  special  term. 
General  Statutes,  Sec.  455,  p.  823w  Loeffner  v.  Th^ 
State,  10  Ohio  State,  615.  State  v.  Cox,  10  Iowa,  351. 
State  V.  Ostrander,  18  Id.,  435.  State  v.  Hutchinson, 
27  Id.,  212.     Thompson  v.  State,  5  Kath.^  159. 

III.  The  jurors  were  regularly  drawn  and  legally 
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impaneled.  General  Statutes^  643.  Barley  v.  The 
State,  1  J}/^eb.y  385.  Newraan  v.  State,  14  Wis.,  393. 
People  V.  Jewett,  6  Wend.,  386.  Jay  v.  State,  14  Ind., 
142.    Fuller  v.  State,  1  Black/.,  63. 

IV.  The  indictment  is  sufficient.  Fouts  v.  The  State, 
8  Ohio  State,  98.  Kain  v.  State,  8  Id.^  307.  Jlagan  v. 
State,  10  Id.,  459. 

V.  The  instruction  in  regard  to  intoxication  not  being 
a  defense,  is  correctly  given.  Evidence  of  intoxication 
is  admissible  only  as  having  a  bearing  upon  the  question 
of  premeditation  and  deliberate  malice,  but  constitutes 
no  defense.  Bex  v.  Meakin,  32  Eng.  C.  L.,  622.  Com. 
V.  Hawkins^  3  Gray,  463.  People  v.  Bogera,  18  If. 
Y.,  9. 

Lake,  Ch.  J. 

This  is  a  writ  of  error  to  the  district  court  for  Buffalo 
county.  There  are  no  less  than  twenty-one  nominal 
objections  to  this  record  in  the  assignment  of  errors,  but 
I  shall  content  myself  with  noticing  those  only  which 
possess,  at  least,  the  shadow  of  merit. 

I.  It  is  objected  to  the  jurisdiction  of  the  court,  that 
it  was  not  in  legal  session  when  the  indictment  was 
fonnd,  and  the  trial  and  judgment  had.  This  objection 
rests  solely  upon  the  assumption  that  the  court  was  held 
without  authority  of  law,  which,  if  true,  would  render 
all  of  its  proceedings  absolutely  void.  The  objection 
urged  to  the  grand  jury  rests  upon  the  same  basis,  as 
this  body  could  have  no  legal  existence,  nor  perform  any 
valid  act,  at  a  time  when  the  court  could  not  be  held. 
The  record  before  us  purports  to  be  of  the  adjourned 
September  term,  which  was  actually  held  on  the  second 
Monday  of  December  following.    The  regular  Septem- 
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ber  term  for  Buffalo  county  was  fixed  by  law  for  the 
second  Monday  in  September,  but  it  was  not  then  held. 
It  appears  that  the  judg3  of  that  district,  on  the  eighth 
day  of  September,  five  days  before  the  time  appointed 
for  the  court  to  be  held,  sent  to  the  clerk  an  order  of 
adjournment  in  these  words: 

"  Fremont,  Sept.  8,  1875. 
At  the  request  of  the  attorneys  of  Buffalo  county,  I 
hereby  adjourn  the  district  court  for  Buffalo  county  until 
the  2d  Monday  of  next  December. 

[Signed]  Samcel  Maxwell,  Judge." 

This  order  is  not  quite  as  definite  as  it  might  have 
been,  or  as  is  desirable,  in  this,  that  it  omits  to  name 
the  term  to  which  it  was  intended  to  apply;  nor  does  it, 
by  mentioning  the  day  from  which  the  adjournment  was 
to  date,  or  in  any  other  manner  specially  designate  the 
September  term  as  the  one  which  the  order  was  intended 
to  effect.  But  no  doubt  or  embarrassment  seems  to 
have  been  occasioned  to  any  one  in  consequence  of  this 
indefiniteness.  It  is  not  an  unreasonable  presumption 
to  hold  that  it  was  intended  to  apply  to  the  next  regular 
term — the  term  next  following  the  promulgation  of  the 
order. 

There  can  be  no  doubt  that  in  the  absence  of  a  pro- 
hibitory statute,  the  district  court,  when  in  actual  ses- 
sion, may  be  adjourned  by  the  jndge  to  any  time  he 
may  see  fit,  not  beyond  the  next  regular  term  for  that 
county,  provided  it  do  not  interfere  with  a  regular  term 
in  any  other  county  in  his  district.  We  regard  this  as 
one  of  the  inherent  powers  of  the  court,  to  be  exercised 
at  the  pleasure  of  the  judge.  Therefore  had  the  judge 
of  the  third  district  been  present  and  formally  opened 
said  court  on  the  thirteenth  of  September,  he  could 
immediately  have  adjourned  it  to  the  second  Monday  in 
December.  No  legislative  authority  in  such  case  would 
have  been  requisite  to  the  validity  of  the  order. 
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But  in  vacation  it  is  otherwise.  Tlien  the  judge  has 
no  authority,  nor  can  ho  perform  any  official  act  what- 
ever, unless  specially  authorized  by  the  legislature.  In 
respect  to  the  adjournment  of  the  court  in  vacation,  sec- 
tion twenty-six,  chapter  fourteen  of  the  General  Statutes 
provides:  "If  the  judge  is  sick,  or  for  any  other  sufficient 
cause  is  unable  to  attend  court,  at  the  regularly  appointed 
time,  he  may  by  a  written  order  direct  an  adjournment 
to  a  particular  day  therein  specified,  and  the  clerk  shall 
on  the  first  day  of  the  term,  or  as  soon  thereafter  as  he 
receives  the  order,  adjourn  the  court  as  therein  directed." 
This  was  the  authority  under  which  the  judge  assumed 
tlie  responsibility  of  an  adjournment  of  the  court  as. 
before  stated.  But  we  are  told  that  the  judge  was  not 
sick  nor  unable  to  attend  and  hold  the  court,  at  the  time 
fixed  by  law,  had  he  been  so  disposed.  We  are  of  opin- 
ion, however,  that  the  reason  which  operated  on  the  mind 
of  the  judge,  and  induced  him  to  send  the  written  order 
of  adjournment,  cannot  be  questioned  in  this  proceeding. 
It  is  enough  to  know  that  he  acted  upon  grounds  which 
he  deemed  "sufficient  cause,"  and  adjourned  the  court. 
He  was  not  required  to  disclose  that  cause,  but  having 
done  so  does  not  subject  his  action  in  this  respect  to 
judicial  criticism  by  this  court. 

It  is  particularly  objected  that  the  clerk  did  not 
formally  adjourn  the  court  upon  receiving  the  order.  It 
is  true  that  the  record  does  not  show  that  he  did  so,  nor 
was  it  absolutely  necessary  that  it  should.  However,  the 
record  being  silent  on  this  point,  the  presumption  is  that 
he  performed  his  duty,  and  published  the  order  as  the 
statute  requires.  The  fact  that  the  record  makes  no  men- 
tion of  any  action  on  his  part,  is  of  no  consequence;  it 
contains  the  order  of  the  judge,  and  that  is  enough. 

II.  The  objection  to  the  indictment  cannot  be  sus- 
tained. The  usual  formal  conclusion,  viz.:  "And  the 
jurors  aforesaid    *    *    *    do  say    *    *    *    did  kill 
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and  murder,"  was  omitted.  In  Anderson  v.  The  State^ 
5  Pik^^  445,  the  supreme  court  of  Arkansas  held  this 
allegation  to  be  merely  formal  and  unnecessary  to  a  good 
indictment.  The  court  say  '^it  is  only  a  repetition  and 
conclusion  of  law  from  the  facts  previously  stated." 
And  in  Hogan  v.  The  State^  10  Ohio  State,  459,  it  is  said: 
"The  allegation  purports  to  be,  and  is,  nothing  more 
than  an  argumentative  statement  of  the  legal  results  of 
the  facts  previously  stated,"  and  where  it  was  inserted, 
could  not  "  cure  any  defects  in  the  premises  on  which  it 
assumed  to  be  predicated."  See  also  Fonts  v.  The  State^ 
8  Ohio  State,  98. 

This  indictment  sets  forth  with  great  particularity  and 
certainty  all  of  the  essential  ingredients  of  the  crime  of 
murder.  None  of  the  material  facts  or  words,  necessary 
to  show  that  the  defendant  committed  it,  are  omitted. 
The  accused  is  fully  advised  as  to  what  it  is  that  he  is 
called  upon  to  answer. 

III.  The  motion  for  a  change  of  venue,  and  for  a 
continuance,  were  both  addressed  to  the  sound  discretion 
of  the  court.  "We  discover  no  abuse  of  that  discretion, 
and  where  such  is  tlie  case  the  ruling  will  not  be  inter- 
fered  with. 

It  has  been  the  practice  of  the  district  courts  to  per- 
mit counter  affidavits  to  be  filed  on  motions  for  change 
of  venue,  and  we  see  no  good  reason  for  excluding  them. 
It  would,  in  our  opinion,  be  conducive  of  no  good  what- 
ever, to  compel  the  court  to  change  the  place  of  trial  at 
the  mere  caprice  of  the  defendant,  and  on  his  swearing 
to  a  state  of  facts  well  known  to  every  intelligent  and 
responsible  citizen  of  the  county  to  have  no  foundation 
in  truth.  While  it  is  the  duty  of  the  court  to  guard 
well  all  the  rights  of  a  defendant  in  a  criminal  case,  it  is 
not  required,  nor  would  it  be  good  policy,  to  exclude  well 
established  facts  bearing  directly  upon  the  motion  nor  to 
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compel  the  court  to  change  the  venue  at  the  mere  whim 
of  a  person  charged  with  crime. 

IV.  The  jury  that  tried  the  cause  was  legally  impan- 
eled. It  is  true  that  one  of  the  orders  for  talesmen,  in 
directing  that  they  be  called  from  a  particular  portion  of 
the  county,  could  not  have  been  sustained.  But  this 
order,  although  evidently  made  with  the  intention, 
solely,  of  obtaining  a  jury  as  far  removed  as  possible 
from  the  scene  of  the  murder,  and  in  the  interest  of  the 
accused,  was  promptly  vacated,  on  objection  from  his 
counsel,  and  direction  given  that  they  be  drawn  from 
the  body  of  the  county.  Thus  the  error  which  might 
otherwise  have  been  fatal  was  effectually  cured.  \ 

As  to  the  oath  administered  to  the  jury,  the  record 
does  not  purport  to  set  it  out  in  the  very  words  used.  In 
one  place  it  recites  that  "  said  panel  of  said  twelve  jurors 
was  sworn  to  try  the  cause,"  and  in  another  that  the  "jury 
were  sworn  to  well  and  truly  try  and  true  deliverance 
make  upon  the  issues  joined  between  the  said  parties." 
Tliis  is  proof  that  an  oath  was  administered,  and  we 
must  presume  it  to  have  been,  at  least  substantially,  in 
the  words  of  the  statutory  form. 

V.  It  is  objected  to  the  instructions  given  by  the 
judge  on  his  own  motion:  First,  That  although  embody, 
ing  several  distinct  propositions  of  law,  they  were  not 
paragraphed,  nor  numbered,  as  required  by  the  act  of 
February,  25,  1876.  Second,  That  the  law  of  the  case 
was  not  correctly  given. 

As  to  the  first  point,  it  is  true  that  section  one  of  said 
act  declares  it  to  be  the  duty  of  the  judge  to  reduce  his 
instructions  to  writing  before  giving  the  same  to  the  jury, 
unless  the  same  be  waived  by  counsel  in  open  court,  and 
entered  of  record  in  the  case.  This  section  is  no  doubt 
mandatory,  and  a  non-compliance  in  any  case  if  properly 
brought  to  the  attention  of  this  com*t,  would  call  for  a 
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reversal  of  the  judgment.  But  in  this  case  all  of  the 
charge  was  reduced  to  writing,  at  the  proper  time,  and 
there  is  no  complaint  in  this  respect.  Section  four  of 
the  act  provides,  among  other  things,  that  "all  instruc- 
tions given  to  the  jury  bj  the  court  on  its  own  motion, 
must  be  plainly  and  legibly  written,  in  consecutively 
numbered  paragraphs,  and  filed  by  the  clerk  before  being 
read  to  the  jury  by  the  court."  This  provision  we  regard 
as  so  far  imperative,  that  a  party  may  insist  upon  its 
being  observed  by  the  court.  It  was  intended,  doubtless, 
that  each  distinct  proposition  of  law,  or  statement  of 
fact,  should  be  so  set  forth  as  to  enable  counsel  readily 
to  comprehend  its  purport,  and  if  desirable  to  except  to 
•  it  by  a   simple  reference   to   its  number.     It   was   also 

intended,  or  at  least  it  has  the  effect,  when  taken  in  con- 
nection with  the  first  section  of  the  act,  to  obviate  the 
necessity  of  a  formal  bill  of  exceptions  in  order  to  obtain 
a  review  of  the  instructions  in  the  appellate  court. 

But  the  right  given  by  this  section  is  one  that  may  be 
waived,  and  it  will  be  regarded  as  waived,  when  the 
instructions  are  not  excepted  to.  So  too,  where  a  particu- 
lar clause  or  sentence  of  a  written  instruction  is  singled 
out  and  excepted  to  as  not  being  a  correct  proposition 
of  law,  as  was  done  in  this  case,  it  will  be  considered 
as  a  waiver  of  the  right  to  have  the  charge  paragraphed 
and  numbered. 

The  only  exception  taken  to  the  charge  of  the  court 
was  to  these  words,  "you  will  allow  no  false  sympathy 
to  sway  you  from  a  proper  discharge  of  your  duty." 
We  perceive  nothing  in  these  words,  especially  when 
taken  in  connection  with  the  context,  in  the  least  objec- 
tionable; and  the  entire  instruction,  so  far  as  it  went, 
laid  down  the  law  applicable  to  the  case  correctly. 

yi.  There  were  a  large  number  of  instructions,  sub- 
mitted to  the  court  by  the  prisoner's  counsel,  to  be  given 
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to  the  jnry.  Among  them  were  several  which  embodied 
propositions  substantially  like  those  already  given,  and 
they  were  properly  rejected  for  that  reason.  But  there 
were  at  least  four  which  we  think  ought  to  have  been 
given.  While  the  evidence  may  not  lead  us  to  believe 
that  they  would  have  secured  a  different  result,  yet  inas- 
much as  there  was  some  testimony  to  which  they  were 
applicable,  and  the  instructions  of  the  court  not  covering 
the  entire  ground,  it  was  the  right  of  the  accused  to 
insist  upon  their  being  submitted  to  the  jury.  These 
instructions  were  the  third,  fourth,  fifth,  and  ninth  of  the 
list  as  submitted  to  the  court,  as  follows. 

Third.  "You  may  take  into  consideration  the  intoxica- 
tion of  the  accused  at  the  time  of  the  killing,  if  you  find 
he  was  intoxicated,  as*  a  circumstance  to  show  that  the 
act  was  not  premeditated." 

Fourth,  "It  is  proper  for  you  to  consider  any  state  or 
condition  of  the  prisoner  at  the  time  of  the  killing,  that 
is  adverse  to  the  proper  exercise  of  the  mind  and  the 
undisturbed  possession  of  the  faculties." 

Fifth,  "And  if  you  believe  that  at  the  time  of  the  kil- 
ling the  accused  was  intoxicated,  you  may  consider  the 
fact  to  rebut  the  idea  that  it  was  done  in  a  cool  and  delib- 
erate state  of  the  mind  necessary  to  constitute  murder 
in  the  first  degree." 

Ninth,  "Unless  you  are  satisfied  beyond  a  reasonable 
doubt  that  the  accused,  at  tlie  time  of  the  killing,  was  in 
Buch  a  state  of  mind  that  lie  could  form  an  intention 
maliciously  to  kill,  and  that  he  did  form  such  intention, 
yon  cannot  convict  him.  of  a  higher  crime  than  man- 
slaughter." 

One  witness  called  by  the  prosecution  had  testified 
that  the  prisoner  "was  drunk"  at  the  time  of  the  affray, 
and  one  called  on  behalf  of  the  accused  swore  that  he 
was  "very  intoxicated."     There  was  no  contradictory 

19 
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testimony  on  this  point,  save  the  inference  necessarily 
drawn  from  what  he  said  and  did  on  that  occasion. 

The  court  had  instructed  the  jury  on  this  subject, 
merely,  that  drunkeness  could  be  considered  only  "for 
the  purpose  of  determining  from  the  evidence  whether 
the  prisoner  was  in  such  a  condition,  as  to  be  incapable 
of  forming  the  purpose  of  taking  the  life  of  the  deceased, 
and  deliberately  carrying  that  purpose  into  execution. 
If  you  find  he  was  capable  of  forming  such  purpose, 
and  deliberately,  and  with  premeditation,  carrying  such 
purpose  into  ettect,  it  would  be  murder  in  the  first  degree." 

The  last  sentence  of  this  instruction  was  clearly  erro- 
neous, although  no  exception  was  taken  thereto.  It,  in 
effect,  assumed,  that  if  the  prisoner  were  found  to  have 
been  capable  of  committing  the  crime  of  murder  in  the 
first  degree,  it  would  be  enough  to  warrant  his  conviction 
for  that  offense,  whether  he  actually  formed  the  purpose, 
with  deliberation  and  premeditation,  to  do  so,  or  not. 
Such  being  the  effect  of  the  instruction  given  by  the 
court  on  the  subject  of  drunkenness,  the  refusal  to  give 
those  prepared  on  behalf  of  the  prisoner,  above  quoted, 
if  substantially  correct  propositions  of  law,  could  not 
properly  be  based  on  the  alleged  fact,  that  in  substance 
they  had  already  been  given. 

We  are  of  opinion,  that  in  view  of  the  testimony 
before  the  jury,  they  should  have  been  instructed  sub- 
stantially as  requested  in  these  rejected  propositions,  and 
that  for  the  failure  to  do  so  the  court  below  committed 
an  error  which  calls  for  the  reversal  of  the  judgment,  and 

a  trial  de  novo. 

Eevebsed  and  bemakded. 

Gantt,  J.,  concurred.  Maxwell,  J.,  having  tried  the 
case  below  did  not  sit. 
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Augustus  Kountze,  plaintiff  in  ebeob,  v.  George 
Francis  Train,  and  Alfred  Burley,  sheriff  of 
Douglas  county,  defendants  in  error. 

SheriiF'i  Feei.  Under  the  act  of  1875.  regulating  fees  of  sheriff,  Laws  1875, 
/.  81,  that  officer  is  entitled  to  the  same  commission  as  special  master, 
where  real  property  sold  under  a  decree  of  the  court  is  bid  in  by  the 
plaintiff,  as  though  the  amount  of  the  sale  was  received  and  disbursed  by 
him.  And  the  act  is  not  prospective  in  such  a  sense,  as  to  exclude  decrees 
rendered  before  its  passage,  and  upon  which  orders  of  sale  are  afterwards 
issued. 

Error  from  the  district  court  for  Douglas  county. 

The  action  in  the  court  below  was  the  foreclosure  of  a 
mortgage  on  real*  estate.  The  decree  was  rendered  in 
1873,  and  the  sherift*  of  Douglas  county  appointed  a 
special  master  commissioner  to  make  the  sale.  The  order 
of  sale  was  issued  June  10,  1875,  and  at  the  sale,  on  the 
20th  day  of  July,  1875,  the  plaintiff  bid  in  the  property 
in  his  own  name.  In  taxing  up  the  costs  of  the  sale, 
the  sheriff  taxed  the  sum  of  $698.50,  as  his  commission 
on  the  purchase  money,  over  and  above  all  other  costs. 
Motion  was  made  to  retax  costs  by  striking  out  the  item 
for  commission,  and  allowing  the  sum  of  five  dollars,  as 
provided  by  Oen,  Stat.^  379,  which  motion  was  over- 
ruled. From  the  order  overruling  that  motion,  plaintiff 
brought  the  cause  here  by  petition  in  error. 

Oeorge  /.  Gilbert^  for  plaintiff  in  error. 

George  Wl  Doane^  for  the  sheriff. 

Gantt,  J. 

The  plaintiff  complains  that  there  is  error  in  the  final 
order  of  the  court  below,  overruling  his  motion  to  retax 
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the  sheriff's  costs,  charged  as  commission  on  the  sale  of 
real  estate  under  a  decree  of  foreclosure.  The  only  ques- 
tion in  the  case  is,  is  the  sheriff  entitled  to  commission 
on  the  purchase  money,  when  the  plaintiff  bids  in  the 
property,  as  was  done  in  this  case? 

Under  the  revised  code  of  1866,  "all  sales  of  mort- 
gaged premises  under  a  decree  in  chancery,  shall  be  made 
by  a  sheriff,  or  other  person  authorized  by  the  court,  in 
the  connty  where  the  premises,  or  some  part  of  them  is 
situated,"  and  in  respect  to  officers'  fees,  it  was  provided 
that  "when  persons  in  whose  favor  the  execution  or  order 
of  sale  is  issued,  shall  bid  in  the  property  sold  on  execu- 
tion or  decree,  the  sheriff  or  master  making  such  sale, 
shall  receive  five  dollars  as  his  per  cent,  on  such  sale,  and 
no  more."  It  seems  very  clear  that  in  all  other  cases  the 
sheriff  was  entitled  only  to  "commission  on  all  money 
received  and  disbursed  by  him  on  execution,  order  of 
sale,  order  of  attachment,  decree,  or  sale  of  real  or  per- 
sonal property."  But  by  act  of  February  25,  1875,  it  is 
provided  that  "in  all,  cases  where  real  or  personal  prop- 
erty shall  be  in  the  hands  of  the  sheriff  by  virtue  of 
execution,  order  of  sale,  order  of  attachment,  or  decree 
of  the  court,  and  shall  be  taken  in  full  or  in  part  pay- 
ment of  the  debt,  or  if  the  money  shall  be  paid  to  the 
plaintiff,  his  agent  or  attorney,  he  shall  be  entitled  to  the 
same  percentage  as  though  the  money  was  received  and 
disbursed  by  him."  This  act  took  effect  from  the  time 
of  its  passage,  and  repealed  all  acts  in  conflict  with  it. 
The  former  acts  referred  to  above,  which  only  allowed 
commission  on  money  received  and  disbursed,  except  the 
per  cent  of  five  dollars  on  sales  upon  execution  or  decree, 
are  inconsistent  with  this  latter  act.  Again  this  last  act 
applies  to  all  cases,  in  which  the  ^'property  shall  be  in 
the  hands  of  the  sheriffs  by  virtue  of  execution,  order 
of  sale,  order  of  attachment,  or  decree  of  the  court"  and 
therefore  it  is  not  prospective  in  such  sense  as  to  exclude 


JANUARY  TERM,  1876. 


293 


B.  &  M.  B.  R.  Y.  Lancaster  CouQty. 


judgments,  decrees  and  orders  rendered  before  its  passage, 
and  upon  which  executions  and  orders  of  sale  are  after- 
wards issued.  In  respect  of  "property  in  the  hands  of 
the  sheriff,"  either  upon  execution  or  order  of  attachment, 
or  upon  order  of  sale  or  decree,  we  can  perceive  no  dis- 
tinction; for  in  each  case  it  may  be  said  that  the  property 
is  in  the  onstody  of  the  law,  and  in  each  case  the  debtor 
has  a  right  to  redeem  the  property,  by  the  payment  of 
the  debt  before  the  sale. 

The  last  act  may  be  unwise  and  exact  too  great  a  pen- 
alty from  the  debtor  for  the  non-payment  of  his  debt, 
but  it  is  alone  within  the  province  of  the  legislature  to 
determine  these  questions,  and  as  it  does  not  in  this  act 
infringe  the  limitations  of  the  constitution,  or  violate 
those  fundamental,  natural  rights,  which  are  inherent  in 
the  citizen  or  subject  of  every  enlightened  and  responsi- 
ble government,  it  is  not  the  province  of  the  courts  by 
construction  to  subvert  such  legislative  action. 

The  statute  having  clearly  allowed  the  commission 

charged  in  this  case,  the  order  of  the  court  below  must 

be  affirmed. 

Judgment  aocobdingly. 


The  BuBLiNaTON  and  Missouri  Biveb  Eailboad  Com- 
pany, IN  Nebbaska,  v.  Lanoasteb  County. 


1. 


2, 


3. 


Taxei :  statutory  construction  :  constitutional  law.  Legis- 
lation authorizing  a  land  road  tax  of  "  four  dollars  to  the  quarter  section, 
to  be  paid  in  money,  or  labor  at  the  rate  of  two  dollars  per  day,  at  the 
option  of  the  person  so  taxed,"  is  not  repugnant  to  any  of  the  provis- 
ions of  the  constitution  of  1867. 

:  HNIFORMITY.    Such  a  tax  is  not  void  for  want  of  uniformity, 


because  it  is  not  assessed  against  lots  in  cities  and  towns,  or  property 
occupied  as  right  of  way  by  railroad  companies,  etc. 


:  .    Under  the  revenue  act  of  1869,  the  words  **  land  tax  " 

were  not  designed  to  include  town  and  city  lots,  right  of  way  of  railroad 
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companies,  etc.,  though  lands  lying  within  the  limits  of  a  town  or  city, 
and  not  subdivided,  are  subject  to  the  tax. 

4.    :    APPORTIONMENT.     There  being  no  constitutional  restraint,  it 

is  for  the  legislature  to  determine  what  the  rule  of  apportionment  in  levy- 
ing taxes  should  be,  and  not  the  judiciary. 

6.    :  ASSESSMENT  OF  ROAD  TAX.    The  word  "rate"  in  connection 

with  the  provision  of  the  statute  prescribing  a  land  tax  in  any  rate  "  not 
exceeding  four  dollars  to  the  quarter  section,"  denotes  that  one  hundred 
and  sixty  acres  being  taken  as  the  unit  of  quantity,  whatever  may  be  the 
ratio  between  it  and  the  Ux,  the  same  relative  proportion  must  be 
observed  as  to  any  other  given  quantity  of  land,  more  or  less,  that  &lls 
within  the  apportionment. 

6.    ;  THE  FAILURE  OF  A  ROAD  SUPERVISOR  to  give  notice  of  the  time 

*when,  and  place  where,  the  road  tax  may  be  worked  out,  will  not 
release  the  f^nd  from  the  lien  of  such  tax ;  and  the  feet  that  the  law 
requires  such  notice  to  be  given  to  residents  only,  does  not  invalidate  the 
tax  assessed  on  lands  of  non-residents. 

7.     :  ASSESSMENT  OF  SCHOOL  TAXES.     //  Seems  that  if  the  records 

of  a  school  district  fail  to  show  that  a  tax  voted  is  one  which  they  are 
authorized  by  law  to  levy,  its  collection  cannot  be  enforced.  But  the 
mere  &ilure  to  specify  on  the  tax  duplicate  of  the  county,  all  the  uses 
to  which  taxes  for  various  purposes  of  the  district  are  to  be  applied,  will 
not  invalidate  the  levy.  The  several  items  may  properly  be  included 
under  the  bead  of  "  school  district  tax." 

This  was  an  application  for  an  injunction  to  restrain 
the  collection  of  road  and  school  taxes  assessed,  in  the 
year  1874,  against  lands  of  the  plain  till*  lying  within  the 
county  of  Lancaster.  The  cause  was  commenced  in  the 
district  court,  where  a  preliminary  injunction  was 
allowed;  but  before  any  hearing  there,  the  parties  came 
before  this  court  and  submitted  the  cause  upon  the 
pleadings  and  a  stipulation,  of  which  the  following  is  a 
copy: 

"  For  the  purposes  of  this  action,  the  following  facts 
are  admitted  to  bo  true: 

First  The  assessed  value  of  real  estate  inside  of 
cities,  towns,  and  villages  in  the  county  of  Lancaster, 
for  the  year  1874,  amounts  in  the  aggregate  to  the  sum 
of  $789,  698. 

Second,    The  assessed  value  of  personal  property  in 
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said   county  for  the  year  1874,  not  including  railroads, 
amounts  in  the  aggregate  to  the  sum  of  8764.178. 

Third,  The  assessed  value  of  railroad  property  con- 
sisting of  depots,  road  bed,  right  of  way,  and  rolling 
stock  in  said  county  for  the  year  1874,  was  as  follows: 

Midland  Pacific  Railway $261,765 

Burlington  and  Mo.  R.  R.  R.  Co.  in  Neb. .     312,058 
Atchison   and  Nebraska  R.  R 193,784 

Fourth,  The  land  road  tax  was  not  levied  on  any  of 
the  property  above  mentioned. 

Fifth.  The  supervisors  have  not,  in  anyroad  district 
in  said  county,  ever  given  any  notice  to  the  plaintiff  of 
the  time  when,  or  place  where,  it  could  work  out  the 
said  tax.  The  plaintiff's  road  runs  through  the  follow- 
ing road  districts,  and  no  others: 

District  No.  2,  in  Highland  Precinct. 

District  No's  1,  2  and  4,  in  Denton  Precinct. 

District  No.  2,  in  Yankee  Hill  Precinct. 

District  No's  1,  3  and  4,  in  Lincoln  Precinct. 

District  No's  1  and  2,  in  Lancaster  Precinct. 

District  No.  4,  in  North  Bluffs  Precinct. 

District  No's  1,  2  and  3,  in  Waverley  Precinct. 

Sixth,  There  is  no  depot,  freight  house,  or  other 
building  belonging  to  the  said  railroad  company,  in  any 
of  the  road  districts  in  said  county,  and  the  said  com- 
pany lias  no  agent  or  employe  residing  in  any  of  said 
road  districts,  upon  whom  a  notice  could  have  been 
served  to  work  out  said  tax. 

Seventh.  The  plaintiff  owns  land  in  a  large  number 
of  road  districts  in  said  county,  in  which  no  part  of  its 
road  bed  is  situated,  or  through  which  it  passes. 

Eighth.  All  of  the  plaintiff's  lands  in  said  county 
are  wild  and  uncultivated,  and  there  is  no  one  residing 
upon  them. 

Ninth.  The  exhibits  hereto  annexed  are  correct  copies 
of  the  reports  of  various  boards  of  the  various  school 
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districts  mentioned  and  referred  to  in  plaintiff's  petition, 
and  they  are  to  be  considered  as  being  introduced  as 
evidence  in  this  cause,  and  either  party  may  read  the 
same  on  the  hearing  of  this  action. 

Tenth.  In  Lancaster  county  each  United  States  town- 
ship, outside  of  or  not  included-within  the  limits  of  cities, 
towns,  or  villages  are  divided  into  four  road  districts. 

Eleoenth.  It  is  further  agreed  that  under  the  provis- 
ions of  an  act  entitled  "  an  act  declaring  section  lines  roads 
in  certain  counties  of  the  state  of  JSebraska,"  there  was 
no  damages  claimed  or  paid  to  the  plaintiff,  and  that  the 
plaintiff  then  owned  the  lands  described  in  the  petition." 

Attached  to  the  stipulation  were  the  various  reports  of 
school  districts  to  the  county  clerk,  of  the  tax  voted  for 
school  purposes.  Tliese  were  mentioned  by  some  as 
"  Incidentals,"  "  Contingent,"  "  Teachers  wages,"  "Inter- 
est on  bonds,"  etc.,  and  by  others  as  "  Expense  fund," 
"Books  and  Maps,"  "Building  purposes,"  etc.,  all 
being  classed  upon  the  tax  duplicate  as  "school  district 
tax."  All  other  material  facts  necessary  to  an  under- 
standing of  the  case  appear  in  the  opinion. 

T,  M.  Marquette^  for  plaintiff,  argued  the  cause  upon 
an  elaborate  brief  from  which  the  following  points  are 
taken: 

I.  The  following  fundamental  principles  must  be 
observed  in  the  levy  of  a  tax: 

1.  It  must  be  for  a  public  purpose. 

2.  There  can  be  no  taxation  without  apportionment. 
Apportionment  lies  at  the  foundation  of  the  taxing 
power.  Emery  v.  San  Francisco  Gas  Co.^2%  6^aZ.,355. 
McCulloch  V,  Maryland^  i  Wheat.y  428.  People  v, 
Mayor^  4  New  York,  419. 

3.  To  make  an  apportionment  practicable  there  must 
be  taxing  districts,  and  the  tax  levied  upon  a  district 
must  not  only  be  for  a  public  pui-pose  or  benefit,  but 
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mnst  also  be  a  local  benefit  and  for  local  purposes.  A 
tax  which  is  for  a  state  purpose  could  not  be  levied  on 
anything  less  than  the  property  of  the  state,  A  tax  to 
be  used  for  county  purposes  can  not  be  levied  upon  any- 
thing less  than -the  whole  county. 

II.  To  allow  a  tax  for  county  purposes  to  be  levied 
upon  anything  less  than  the  wliole  county,  would  set  at 
defiance  the  rule  of  apportionment,  which  lies  at  the 
foundation  of  the  taxing  power.  Cooley^s  Con.  Lim.y 
495,  501.  Sanborn  v.  liiee,  9  Minn,,  273.  Oliver  v. 
Washington,  11  Allen,  26o.  Burnett  v.  Sacramento, 
12  CaL,  76.  Woodhridge  v.  Detroit,  8  Mich,,  301.  Chi- 
cago V.  Lamed,  34  III.,  203. 

1.  The  legislature  have,  so  far  as  one-third  of  the 
taxes  are  concerned,  left  no  discretion  to  courts  in  respect 
to  the  purpose  of  the  tax.  In  Sec.  15,  General  Statutes, 
p.  953,  we  find  these  words:  One-third  of  the  money 
raised  in  discharge  of  road  tax  shall  be  at  the  disposal  of 
county  commissioners  for  the  general  benefit  of  the 
county.  There  can  be  no  question  that  this  is  for  a 
county  purpose. 

2.  If  tor  a  county  purpose  the  burden  should  be 
spread  over  the  whole  county;  yet  we  see  exempted  from 
this  burden  the  following  real  estate  in  towns  and  villa- 
ges, $193,872.00;  real  estate  in  cities  of  the  second  class, 
$120,000.00 ;  and  the  assessed  value  on  personal  property, 
$1,412,497.00. 

3.  As  to  one-third  of  the  tax,  it  clearly  comes  under 
the  i^rinciple  of  law — ^that  is  for  the  benefit  of  the  whole 
county,  and  the  burden  is  only  spread  over  a  portion  of 
the  same. 

4.  If  one-third  is  void*  the  whole  is  void.  For  the 
reason  as  it  is  but  one  tax,  it  is  a  whole.  Cooley^s 
Const.  Lim,y  179. 

III.    The  power  of  taxation  is  limited;  and  as  the 
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power  to  apportion  taxes  is  a  part  of  taxation  it  is  also 
limited,  and  this  limitation  is  independent  of  constitu- 
tional provisions.  Walker  v.  City  of  Cincinnati^  21 
Ohio  State^  14.  Bradshaio  ^^  Omaha^  1  Neb.^  16. 
Gordon  v,  ComeSy  47  New  York^  608.  Washington 
Averiue,  69  Penn.  State^  353. 

1.  Tlie  constitutional  provisions  in  the  different  State 
constitutions  requiring  equality  in  taxation  merely  declare 
that  an  apportionment  shall  be  made  of  the  burden  of 
taxation.     Cooley  Const.  Lim,     10  Am.  Law  Reg.^  161. 

2.  The  meaning  of  apportionment,  as  well  as  taxa- 
tion, is  to  spread  the  burden  in  eqtuil  shares  over  the 
taxing  district.  If  a  law  upon  its  face  makes  an  unequal 
apportionment,  can  it  be  taxation  or  apportionment? 
Cooley  Const  Lim.^  483-487.  Morford  v.  Unger^  8 
lowa^  92.     Tyson  v.  School^  51  Penn.  Stat.,  9. 

3..  Suppose  a  law  should  be  passed  requiring  the 
owners  north  of  O  street,  in  the  city  of  Lincoln,  to  pay 
all  the  taxes  of  the  city,  constitution  or  no  constitution, 
who  would  say  that  was  law?  or,  that  every  odd  lot  should 
pay  the  taxes?  A  tax  of  $5  upon  every  animal  in  the 
county  would  have  the  appearance  of  a  tax.  It  would 
even  have  appearance  of  equality.  Yet  it  would  not  be 
a  tax.  It  wouljd  be  a  confiscation  of  every  animal  from 
a  yearling  calf  down,  and  would  be  a  practical  exemption 
to  the  best  blooded  horses. 

4.  The  arbitrary  levy  of  $4  on  each  quarter  section 
is  the  same  in  principle  as  the  last  illustration.  The 
assessed  value  per  acre  ranges  from  $2  to  $300.  The  same 
tendency  to  inequality  therefore  exists  in  t^be  one  that 
exists  in  the  other. 

IV.  If  it  be  true  that  the  tax  becomes  due  and  pay- 
able without  an  opportunity  given  to  work  the  same  out, 
as  to  plaintiff,  or  to  all  who  do  not  reside  on  the  land, 
then,  in  that  case,  the  tax  is  open  to  the  objection  that  it 
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is  unequal  legislation.    AtVy  GeiiH  v.  Sups,  of  J^t.  Clair, 
11  MicLy  63. 

VI.  But  it  18  claimed  that  no  matter  how  this  tax  is 
apportioned,  that  it  is  a  question  for  the  legislature,  and 
courts  cannot  interfere.  This  doctrine  is  laid  down  in 
JPeople  V.  Mayor  of  Brooklyn^  4  N,  Y. 

But  later  decisions  have  overturned  this  doctrine. 
Gordon  v.  CorneSy  47  JV.  Z.,  608. 

VII.  There  is  one  construction  that  can  be  placed 
upon  the  law  which  might  make  it  valid,  and  that  is 
this:  The  levy  should  be  made  as  follows  on  the  quarter 
section  assessed:  the  highest  levy  $4.00,  and  upon  the 
rest  of  the  land  tfiie  same  rate  according  to  value.  This 
we  think  the  court  is  bound  to  do,  in  accordance  with 
well  recognized  principles  of  law. 

Brown,  England  &  Brown,  for  defendant,  with 
whom  were  also  Chapman  <&  Sprague,  and  George  S. 
Smith,  for  the  county  of  Cass. 

I.  The  power  of  taxation  being  vested  solely  in  the 
legislature,  it  follows  that  the  legislature,  in  the  absence 
of  constitutional  restrictions,  may  exercise  the  power 
both  as  to -the  objects  and  modes,  and  to  any  extent  they 
may  deem  proper.  The  People  v.  The  Mayor,  4  N.  Y,, 
419.  McCulloch  V.  Maryland,  4  Wheat.  428.  JV.  M. 
B.  a.  Co.  V.  McGuire,  49  Mo.,  490. 

II.  As  taxes  cannot  be  levied  without  apportionment, 
it  follows  that  the  power  to  tax,  and  the  power  to  appor- 
tion the  tax,  are  inseparable.  The  power  to  do  the  one 
implies  the  power  to  do  the  other.  "  However  absolute 
the  right  of  an  individual  may  be  (to  his  property),  it  is 
still  in  the  nature  of  that  right,  that  it  must  bear  a  por- 
tion of  the  public  burden.  And  that  portion  must  be 
determined  by  th^  legislature.^^     Providence  Bank  v. 
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BilUng9^  4  Peters^  563.    Emery  v.,  San  Francisco^  28 
Cal.^  345.     Sanborn  v,  Bice,  9  Minn.y  273. 

III.  The  legislature  may  adopt,  as  the  basis  of  appor- 
tionment, the  ad  valorem  principle,  or  front^ige,  or  the 
square  foot,  or  square  acre,  or  as  in  the  case  at  bar,  the 
quarter  section,  or  any  other  that  it  shall  in  its  wisdom 
determine  upon,  as  best  calculated  to  apportion  the 
burdens  in  the  ratio  of  the  benefits.  Scoville  v.  City  of 
Cleveland,  1  0,  S.,  13d.  Dillon  on  Mun.  Corp.,  Sec. 
596.  Urig/U  v.  McCulloch,  27  /;irf.,  223.  Morford  v. 
Unger,  8  lowa^  82. 

IV.  The  legislature  also  hare  power,  except  where  an 
unbending  rule  has  been  prescribed  for  it  by  the  consti- 
tution, to  select  in  its  discretion  the  subjects  of  taxation. 
The  rule  of  uniformity  does  not  require  that  every  spe- 
cies of  property,  which  the  legislature  might  make  taxa- 
ble, shall  be  made  so  in  fact.  It  simply  requires  that 
the  apportionment  of  the  tax,  among  that  class  of  prop- 
erty, which  has  been  designated  by  the  legislature  as 
that  upon  which  the  tax  shall  rest,  shall  be  uniform. 
Wilson  V,  Mayory  4  E,  D,  Smith,  675.    Hill  v.  Hig- 

don,  5  Ohio  St.^  245. 

Lake,  Ch.  J, 

This  case  is  brought  here  as  an  original  proceeding,  to 
test  the  legality  of  certain  taxes  levied  upon  the  plain- 
tiff's lands,  and  which  the  county  treasurer  threatens, 
and  is  about  to  collect  by  a  seizure  and  sale  of  its  prop- 
erty, as  he  is  directed  by  law  to  do. 

Belief  is  sought  against  two  distinct  kinds  of  taxes,  the 
^7*8t  in  order  being  what  is  known  as  the  land  road  tax, 
and  the  second^  those  which  were  supposed  to  have -been 
voted  in  the  several  school  districts  of  the  county,  and 
were  certified  to  the  county  clerk  for  entry  upon  the  tax 
duplicate. 
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By  a  stiipulation,  the  facts  of*  tlie  case  are  all  agreed 
xipon.  As  to  these,  therefore,  we  can  haTe  no  trouble, 
and  it  only  remains  for  ns  properly  to  apply  the  law 
applicable  thereto,  and  thus  determine  whether  or  not 
the  plaintiff  is  entitled  to  the  relief  prayed. 

And  first,  of  the  road  tax.  The  objection  urged  against 
its  validity  is  radical,  and  goes  to  the  very  foundation 
on  which  it  rests.  No  infirmity  is  claimed  to  exist  in 
consequence  of  any  omission  of  duty  on  the  part  of  any 
oflicer  charged  with  the  levy,  or  the  collection  of  taxes, 
but  it  is  asserted  that  the  statute  which  directed  its 
imposition  was  unauthorized  and  void.  This  statute, 
section  thirty,  of  the  revenue  act,  among  other  things, 
provides  ''for  roads  a  poll  tax  of  two  dollars  or  one  day's 
work,  and  a  land  tax  in  any  rate  not  exceeding  four  dol- 
lars to  the  quarter  section,  to  be  paid  in  money,  or  in 
labor  at  the  rate  of  two  dollai*s  per  day,  at  the  option  of 
the  person  so  taxed." 

Three  distinct  objections  are  made  to  this  tax:  firsts 
that  it  lacks  uniformity;  second^  that  there  was  no 
necessity  for  the  tax;  and  thirds  that  no  provision  is 
made  for  notice  to  non-resident  land  owners  as  to  when, 
and  where,  such  tax  may  be  worked  but,  which,  as  to 
residents,  is  required  to  be  given. 

Our  attention  has  been  directed  to  a  large  number  of 
authorities  which  support  the  position  taken  by  plain- 
tiff's counsel,  that  a  specific  tax,  or  in  other  words  a  tax 
rated  by  the  acre,  or^  superficial  area,  is  unauthorized, 
and  cannot  he  enforced.  But  we  have  found,  without  a 
single  exception,  that  in  those  states  where  it  has  been 
so  held,  there  is  some  constitutional  restraint  put  upon 
the  power  of  the  legislature,  whereby  the  burdens  of  the 
government  are  required  to  be  imposed  in  some  particu- 
lar manner,  and  in  respect  of  which  they  are  left  no  dis- 
cretion whatever. 

For  instance,  in  Ohio,  where   the  new  constitution 
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declares  that  "  laws  shall  be  passed  taxing  by  a  unif(»rm 
rule  all  moneys,  credits,  etc.,"  and  also,  "all  real  and 
personal  property,  according  to  its  true  vahie  in  money," 
it  was  held,  that  while  under  the  former  constitution  of 
that  state  which  contained  no  similar  provision,  there  was 
no  restraint  upon  the  legislative  will  in  this  respect,  and 
"  the  whole  matter  of  taxation  was  committed  to  the  dis- 
cretion of  the  general  assemblj',"  and  that  the  levies 
"  might  be  made  upon  such  property  and  in  such  propor- 
tion as  that  body  saw  lit,"  under  the  provision  above 
quoted,  this  could  no  longer  be  done,  and  this  positive 
injunction  must  be  obeyed.  Zaneavilh  v.  Richards^  5 
Ohio  State,  589.  So,  too,  in  Georgia,  a  constitutional 
provision  that  taxation  shall  be  ad  valorem^  precludes 
the  taxation  of  cattle  by  the  head.  Livingston  v,  Albany^ 
41  Geo,^  21.  And  in  several  other  states,  we  find  simi- 
lar checks  upon  the  discretion  of  the  legislature,  but  for 
which  that  body  is  the  sole  judge  of  the  necessity  for, 
and  the  extqpt  of  taxation,  and  also  of  the  sources  from 
whence  the  revenues  shall  be  drawn.  Scofield  v.  Cleve- 
Und,  1  Ohio  Statey  126.  Hill  v.  Higdon,  5  0.  S.,  243. 
Gordon  v.  Cornes,  47  iT.  Z".,  608. 

The  principal  point  urged  on  the  argument  under  the 
head  of  want  of  uniformity  is,  that  the  tax  is  for  a  public 
purjxjse,  to  be  expended  throughout  the  county,  and  yet 
is  imposed  only  upon  a  portion  of  the  taxable  property 
therein,  not  even  upon  all  the  real  estate  within  the 
limits  of  the  county,  which,  in  respect  of  this  tax,  is  to 
be  regarded  as  a  single  taxing  district. 

it  is  true,  that  it  is  not  the  practice  to  impose  it  upon 
town  or  city  lots;  nor  does  the  law  contemplate  that  it 
shall  be  so  levied.  We  think  a  fair,  reasonable  construc- 
tion of  the  several  sections  of  the  revenue  act  warrants 
this  conclusion.  It  is  true,  that  the  word  "land,"  in  its 
most  comprehensive  sense,  would  include  town  lots,  and 
in  fact  every  other  portion  of  the  earth's  surface  within 
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the  county.  But  this,  evidently,  is  not  the  meaning 
here  intended. 

In  other  sections  of  the  revenue  act,  we  find  specific 
exemptions  of  real  property  from  the  burdens  of  taxa- 
tion, whicli  the  legislature,  undoubtedly,  were  authorized 
to  make.  So,  too,  in  section  34,  direction  is  given  to  the 
county  clerk  as  to  what  the  tax  lists  must  contain,  their 
order,  etc.  In  the  second  paragraph  it  provides  that, 
"tf/Z  t?ie  tdxable  lands  in  the  county^'*  shall  be  included; 
and,  in  the  third  paragraph,  that  "  all  the  city  or  town 
lots  ill  each  city  or  town  in  the  county^^  shall  be  given. 

Again,  in  section  seventeen,  provision  is  made  for  the 
taxation  of  the  road  bed,  and  other  property,  of  railroad 
companies,  and,  also,  certain  property  of  other  corporate 
bodies.  And  the  last  clause  of  this  section  declares 
that  "  any  real  estate  belonging  to,  or  represented  by, 
the  capital  stock  of  any  corporation  *  *  *  shall  be 
omitted  by  the  assessor  from  the  return  of  taxable  lands 
and  town  lots." 

Here  we  have  the  word  "lands"  used  in  connection 
with,  and  in  contradistinction  to,  "town  lots,"  which  but 
strengthens  our  conviction  that  by  the  term  "land  tax,"  as 
used  in  section  thirty,  neither  town  nor  city  lots,  nor  lands 
lawfully  occupied  for  right  of  way  by  railroad  companies, 
etc.,  were  designed  to  be  included.  But  we  think  the  word 
does  include  all  other  real  property  within  the  county  not 
otherwise  specially  exempted  from  its  operation,  whether 
lying  within  the  corporate  limits  of  a  city  or  town  or  not. 
In  the  case  of  lands  lying  within  a  city  or  town,  and  not 
subdivided  into  lots,  they  are  clearly  within  the  operation 
of  the  statute,  and  subject  to  the  tax. 

It  is  quite  manifest  that  this  tax  is  required  to  be  im- 
posed upon  all  of  a  certain  class  of  real  estate  within  the 
county,  by  whomsoever  it  may  be  owned,  unless  falling 
within  some  one  of  the  authorized  exemptions.  It  reaches 
all  that  comes  within  the  meaning  of  the  word  "lands,"  in 
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the  restricted  sense  in  which  it  is  here  need.  This  may  be 
properly  designated  the  "selection"  of  the  kind  and  class 
of  property  upon  which  this  burden  shall  rest.  And  this, 
when  taken  in  connection  with  the  "rate,"  or  rule  by 
which  the  levy  must  be  made,  completes  the  legislative 
"apportionment ''  which  is  the  essence  of  a  legal  tax. 

But,  say  the  plaintiffs  counsel,  this  apportionment  is 
according  to  no  just  rule;  it  is  arbitrary,  and  operates 
oppressively;  it  imposes  the  like  burden  upon  all  lands, 
whether  they  be  worth  three  or  three  hundred  dollars 
per  acre.  This  is  all  true,  and  hopeless  indeed  would 
be  the  task  to  undertake  to  show  that  such  legislation  is 
founded  upon  any  fair  rule  or  equitable  principle  what- 
ever. These  are  considerations  which,  under  the  consti- 
tution iq  force,  when  the  taxes  complained  of  were  levied, 
could  only  be  properly  addressed  to  the  legislature.  It 
was  for  that  body,  not  the  courts,  to  determine  what  the 
rule  of  apportionment  should  be.  The  People  v.  The 
Mayor,  4  ComaL,  419.  N,  M,  R,  R.  Co.  v.  McGuire, 
49  Mo,,  490.  Powers,  In  re,  25  Vt,  261-  CooUy  on 
Taxation,  and  cases  there  cited. 

It  was  contended  on  the  argument,  however,  that  if  the 
law  should  be  upheld,  then  it  was  evident  that  the  word 
"rate,"  as  used  in  connection  with  this  tax,  should  be 
construed  as  meaning  a  per  centage  on  the  valuation  of 
the  land,  so  that  the  amount  of  tax  levied  upon  each 
particular  tract  should  be  proportioned  strictly  accord- 
ing to  its  assessed  value. 

There  is  no  doubt  that  in  many  places  in  the  revenue  act, 
this  word  is  used  in  the  sense  here  claimed  for  it,  and 
that  where  such  is  the  case  an  ad  valorem  assessment  or 
levy  is  imperatively  required.  But  in  this  connection  it 
is  manifestly  susceptible  of  a  different  meaning — of  the 
one  which  has  obtained  in  practice,  viz.:  that  a  legal 
subdivision  of  land  known  as  a  quarter  section,  or  one 
hundred  and  sixty  acres,  being  taken  as   the  unit  of 
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qnantitj,  whatever  may  be  the  ratio  between  it  and  the 
tax  placed  thereon,  the  same  relative  proportion  must 
be  observed  as  to  any  other  given  quantity,  either  more 
or  less,  tUat  falls  within  the  apportionment.  This,  it 
seems  to  us,  is  the  only  rational  constmetion'  that  can 
possibly  be  given  to  the  language  here  employed. 

For  these  reasons  we  must  hold  that  under  the  consti- 
tion  in  force,  when  this  tax  was  imposed  it  was  a  valid 
levy.  And  although  we  may  think  that,  in  framing  the 
statute  in  question,  there  was  a  manifest  lack  of  wisdom, 
and  a  failure  to  recognize  those  just  and  equitable  prin- 
ciples which  ought  to  obtain  in  the  apportionment  of  all 
the  burdens  of  government,  this  is  no  cause  for  judicial 
interference.  It  is  a  matter  which,  until  our  new  consti- 
tution went  into  operation,  was  left  entirely  to  the  judg- 
ment and  discretion  of  the  legislature,  to  which  body 
alone  applications  for  relief  could  be  properly  addressed. 

There  were  several  other  minor  objections  urged  on 
the  argument,  but  not  mentioned  in  the  petition,  as 
grounds  of  complaint,  which  we  have  not  considered  it 
Accessary  to  notice  at  any  length.  Fur  instance,  that  in 
certain  of  the  road  districts  no  expenditure  of  money  or 
labor  was  necessary  for  the  purpose  to  which  this  tax  is 
devoted;  and  that  at  least  one-third  of  the  levy  could,  at 
the  option  of  the  commissioners,  be  expended  outside  of 
the  particular  road  district  where  raised.  These  are 
matters  entirely  within  the  control  of  the  legislature, 
and  with  which  the  courts  can  have  nothing  wliatever 
to  do.  The  tax  should  be  regarded,  and  in  truth  is,  a 
county  levy;  it  is  the  same  in  all  the  road  districts. 
These  districts  are  created,  not  as  special  and  distinct 
taxing  districts,  but  rather  to  insure  a  more  equal  and 
economical  expenditure  of  the  funds  raised  for  road 
purposes  than  could  be  expected  if  this  were  intrusted 
entirely  to  the  county  commissioners,  or  to  a  single  road 
supervisor  elected  for  the  whole  county. 

20 
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The  same  is  true,  also,  in  respect  of  the  provision 
found  in  section  eight  of  the  road  act,  requiring  each 
road  supervisor  to  notify  all  peraons  owning  lands,  and 
living  within  his  district,  as  to  when  and  where  such  tax 
could  be  ivorked  out,  while  no  notice  is  provided  for  non- 
resident owners.  The  validity  of  this  tax  does  not  depend 
upon  this  notice  being  given.  Tliis  is  a  regulation  by 
which  it  was  intended  quite  as  much  to  insure  the  proper 
improvement  of  highways  as  to  favor  or  benefit  the  land 
owner.  If  observed,  it  operates  upon  all  within  the 
jurisdiction  of  the  supervisor, — upon  those  whom  it  would 
be  reasonable  to  suppose  were  in  a  situation,  and  might 
desire  to  work  out  the  tax. 

But  if  the  tax  be  not  worked  out,  even  although  the 
supervisor  failed  to  give  the  proper  notice,  payment  must 
be  made  in  money.  And  nothing  but  the  production  of 
the  certificate  of  the  proper  supervisor  of  labor  having 
been  actually  performed,  can  justify  the  treasurer  in  not 
making  the  collection,  or  will  operate  as  a  release  of  the 
property  from  the  lien  of  the  tax.  The  statute  author- 
ized the  plaintifis  to  work  out  these  taxes  by  labor  per- 
formed upon  the  highways,  and  had  it  appeared  that 
timely  offers  to  do  so  had  been  made  to  the  proper 
supervisors  the  result  might  have  been  different. 

As  to  the  second  class  of  taxes  against  which  relief  is 
sought,  in  the  view  we  take  of  the  petition,  a  very  few 
words  will  be  all  that  is  necessary. 

While  we  are  very  strongly  inclined  to  the  opinion 
that,  inasmuch  as  the  powers  of  school  districts,  and 
school  boards,  are  purely  delegated,  exceedingly  limited, 
and  strictly  defined  in  the  statutes  granting  them,  if  their 
records  fail  to  show  that  a  tax  voted  is  one  which 
they  are  authorized  to  levy,  its  collection  cannot  be 
enforced;  yet  the  case  as  made  by  the  petition  is  not 
brought  within  the  operation  of  this  rule.  There  is  no 
allegation  that  such  is  the  case  in  respect  of  the  taxes  in 
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question,  and  in  the  absence  of  snch  allegation  the  legal 
presumption  is  that  the  facts  would  not  warrant  it. 

The  allegations  of  the  petition  on  this  point  are  con- 
fined to  what  is  shown  by  the  tax  duplicate,  and  the 
reports  sent  up  to  the  county  clerk  by  the  district  boards. 
There  is  no  reference  made  to  what  was  done,  or  omitted, 
by  the  several  districts,  or  the  district  boards,  in  the  im- 
position of  a  single  tax.  Where  there  is  an  omission  to 
state  a  material  fact,  one  necessary  to  show  a  cause  of 
action,  the  presumption  against  the  pleader  is  that  it  does 
not  exist. 

With  respect  to  the  formality  of  the  tax  duplicate,  we 
take  the  law  to  be,  that  the  mere  failure  to  particularize 
all  the  uses  to  which  the  money  is  to  be  applied,  will  not 
necessarily  invalidate  the  levy.  Indeed,  the  fonn  pre- 
scribed in  section  thirty-six  of  the  revenue  act  seems  to 
contemplate  that  the  several  items  may  be  properly 
included  under  the  head  of  "district  school  tax." 

So,  too,  of  the  report  required  to  be  made  by  the  dis- 
trict board  of  taxes  voted  in  the  district,  especially  as  to 
those  authorized  by  section  thirty-two  of  the  school  law, 
we  do  not  think  it  was  intended,  nor  would  it  be  reason- 
able to  require  that  an  itemized  statement  be  given  of  the 
purposes  for  which  the  funds  were  intended.  It  cer- 
tainly could  be  of  no  practical  use  whatever,  and  the 
omission  to  do  so  could  work  no  possible  injury  to  any 
one.  By  section  forty-four  of  the  school  law,  the  director 
is  required  to  keep  a  record  of  all  the  "proceedings  of 
the  district  in  a  book  to  be  kept  for  that  purpose,"  and 
it  is  to  this  and  this  alone,  that  resort  must  be  had  to 
ascertain  what  the  district  has  done,  what  taxes  have 
been  voted,  and  for  what  particular  purposes  they  were 
levied.     Cooley  on  Taxation^  247,  and  cases  there  cited. 

For  these  reasons  the  preliminary  injunction  hereto- 
fore allowed  must  be  dissolved,  and  the  cause  dismissed 
at  the  ])laintiiF's  costs. 

JXJDGMENT  ACCORDINGLY. 
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Bexst  a.  Wkbb,  plaintiff  in  error,  v.  EuaENE  HOSEL- 

TONj    MoNELL   AND   LaSHLEY,    AND    JoHN    P.    LaNTZ, 
DEFENDANTS  IN  ERROR. 

1.  Marriad  Wonen.  The  promissory  note  of  a  married  woman,  given  by 
her  in  a  transaction  relative  to  her  separate  property,  is  valid  under  the 
act  of  1871.  Gem.  Stat.,  405. 

2.  Mortgage:  assignment.  A  bona  fide  purchaser,  for  value,  of  a  negotia- 
ble promissory  note,  secured  by  mortgage,  before  maturity  and  without 
notice,  takes  the  mortgage  as  he  does  the  note,  discharged  of  all  equities 
which  may  exist  between  the  original  parties. 

S.    :  .    The  mortgage  is  a  mere  incident  to  the  debt,  and  passes 

with  it. 

4.    :  WHAT  CONSTITUTES.    A  conveyance  in  the  form  of  a  deed  of 

trust  to  secure  the  payment  of  a  promissory  note,  and  conditioned  that 
in  case  of  £aiilure  to  pay,  the  trustee  shall  sell,  or  upon  payment,  reconvey, 
is  in  effect  only  a  mortgage. 

This  was  an  action  brought  by  the  plaintiff  in  error,  a 
married  woman,  in  the  district  court  of  Lancaster  connty, 
against  Hoseltun,  to  whom  she  had  executed  a  promissory 
note,  secured  by  a  mortgage  on  her  separate  estate,  and 
Monell  and  Lashley  to  whom  the  note  liad  been  trans- 
ferred. Before  the  assignment  of  the  note,  she  executed 
a  deed  of  trust  to  the  same  premises,  in  which  the 
defendant  Lantz,  was  named  as  trustee.  By  the  terms  of 
this  deed,  the  trustee  was  empowered,  in  case  of  default 
in  the  payment  of  said  note,  to  sell  the  premises  at  pub- 
lic auction,  but  upon  full  payment  of  the  same,  with 
interest,  a  reconveyance  should  be  made.  Tlie  prayer  of 
the  petition  was  that  the  note  and  deed  of  trust  be 
declared  void,  that  upon  payment  to  Iloselton  of  the 
just  value  of  certain  personal  property,  which  constituted 
part  of  the  consideration  of  the  note,  the  same  should  be 
delivered  up  and  cancelled,  and  the  said  defendant  Lantz 
required  to  reconvey  the  premises  to  the  plaintiff.  The 
cause  was  sent  to  a  referee  who  reported  as  follows: 
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Fi/rst.  That  on  the  3^  day  of  Fehrua/ry,  1873,  the 
plaintiff  made  her  promissory  note  in  writing  whereby 
she  promised  to  ]>ay  to  the  defendant  Hoselton  or  ord^r 
the  sum  of  $1160.00,  one  year  after  the  date  thereof  with 
interest  at  the  rate  of  ten  per  cent,  per  annum  and  to 
secure  the  payment  of  said  note  the  plaintiff  executed  a 
mortgage  on  the  premises  described  in  the  petition,  bear- 
ing the  same  date  as  the  note. 

Second.  That  on  the  22d!  day  of  February ^  1873,  the 
plaintiff  at  the  instance  of  the  defendant,  Hoselton,  exe- 
cuted a  trust  deed,  a  copy  of  which  is  annexed  to  the 
petition,  on  the  same  premises  upon  which  the  mortgage 
was  given,  in  which  the  defendant,  John  P.  Lantz,  was 
named  as  trustee,  and  in  case  of  his  death,  refusal,  or 
inability  to  act,  Seth  Robinson  was  made  his  successor, 
and  which  was  to  secure  the  same  note  described  in  the 
mortgage,  and  the  mortgage  was  to  be  cancelled. 

Third,  That  immediately  after  the  trust  was  given, 
the  note  which  it  was  given  to  secure  was  indorsed  by 
said  Hoselton  and  transferred  before  it  became  due  to 
the  defendants,  Monell  &  Lashley,  for  the  consideration 
of  $800,  vsithout  notice  of  any  defense^  and  the  note 
and  trust  deed  were  delivered  to  Monell  &  Lashley  as 
their  property. 

Fourth.  That  the  plaintiff  at  the  time  she  gave  the 
said  note,  mortgage  and  trust  deed,  was  a  married  woman, 
that  her  husband  was  temporarily  absent,  but  that  the 
premises  described  in  said  mortgage  was  her  sole  and 
separate  property. 

Fifth.  That  the  consideration  for  which  the  note, 
mortgage,  and  trust  deed  were  given  was  made  up  as 
follows: 

1.  The  defendant,  Hoselton,  had  a  pre-emption  filing 
on  a  piece  of  government  land  situated  in  Adams  county, 
Nebraska,  which  right  of  pre-emption  or  filing  he  relin- 
quishedi  so  that  the  plaintiff  might  get  a  pre-emption 
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filing  on  the  same  land,  which  was  valued  by  tlie  parties 
at  $400. 

-2.  Improvements  on  the  land  above  referred  to,  which 
Hoselton  had  placed  thereon,  consiBting  of  a  house,  a 
stable,  a  well  and  about  twenty  acres  of  breaking  which 
wore  valued  by  the  parties  at  $265.00.  One  span  of 
horses  and  harness  valued  by  the  parties  at  $300.00. 
One  mowing  machine  valued  by  the  parties  at  $135.00. 
One  breaking  plow  valued  by  the  parties  at  $25.00.  One 
hay  rack  valued  by  the  parties  at  $7.00.  One  hay  rake 
valued  by  the  parties  at  $10.00;  total,  $1142.00.  How 
the  other  $8.00,  was  made  up  does  not  appear. 

Sixth.  That  the  defendant  Hoselton  did  relinquish 
his  pre-emption  jilvng  and  turned  over  his  possession 
of  the  land  with  the  improvements  thereon  and  all  of 
the  personal  property  above  referred  to,  to  the  plaintiff, 
who  took  possession  of  the  same  sometime  between  the 
middle  and  last  of  February.  1873. 

Seventh.  That  the  plaintiff  remained  in  the  posses- 
sion of  the  land  and  premises  until  about  the  V2ith  of 
Marchy  1873,  when  she  abandoned  the  possession  of  the 
same  and  moved  to  the  city  of  Lincoln,  Nebraska. 

Eighth.  That  while  she  was  in  possession  of  said 
land  and  premises  she  either  lost  or  disposed  of  all  the 
personal  property  turned  over  to  her  by  the  defendant 
Hoselton. 

Ninth.  That  immediately  upon  the  abandonment  of 
the  land  by  the  plaintiff,  the  defendant  Hoselton  made  a 
homestead  filing  on  the  south  half  of  the  premises, 
which  the  plaintiff  had  abandoned,  in  his  own  name  and 
for  his  own  benefit.  That  all  the  improvements  on  the 
land  turned  over  by  Hoselton,  to  the  plaintiff  were  on 
the  south  half  and  that  immediately  upon  abandonment 
of  the  land  by  the  plaintiff,  the  defendant  Hoselton, 
took  possession  of  the  house  and  all  the  improvements  on 
said  land  as  his  own,  and  holds  them  for  his  own  benefit. 
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Tenth,  That  tlie  plaintiff  at  the  time  she  executed 
the  note,  mortgage,  and  trust  deed,  was  in  the  posses- 
sion of  the  premises  described  in  said  trust  deed  and 
ever  since  has  been  and  now  is  in  possession  of  the  same. 

Eleventh.  That  at  the  time  plaintiff  purchased  the 
pre-emption  filing,  improvements,  and  personal  property 
for  which  the  mortgage  was  given  she  supposed  she 
could  take  a  pre-emption  filing  in  her  own  name,  and 
that  she  was  led  to  this  conclusion  by  representations  of 
defendant,  Iloselton,  and  that  Iloselton  at  the  time  of 
the  sale  supposed  she  could.  That  lioselton  is  not  a 
lawyer  and  did  not  claim  to  be,  but  he  did  claim  to  be 
familiar  with  the  laws  of  Congress  pertaining  to  pre- 
emptions, and  the  rules  and  practice  under  these  laws. 

Twelfth.  That  at  the  time  Hoselton  delivered  over 
the  property  and  land  to  the  possession  of  the  plaintiff, 
he  did  what  he  could  to  cancel  his  own  filing  and  with 
the  knowledge  and  consent  of  the  plaintiff  procured  a 
pre-emption  filing  on  the  land  in  the  name  of  B.  G. 
Webb,  who  is  the  husband  of  the  plaintiff. 

Thirteenth.  That  at  the  time  plaintiff  executed  the 
trust  deed,  she  did  not  understand  its  full  scope  and 
effect,  but  she  might,  had  she  exercised  reasonable  pru- 
dence, diligence,  and  care,  and  that  the  defendant  Hos- 
elton, was  not  guilty  of  any  active  fraud  in  her  being 
misled  as  to  its  contents. 

As  conclusions  of  law  the  referee  found: 

* 

First.  The  note  having  been  given  by  a  married 
woman  is  void  at  law,  and  the  payment  of  it  can  only 
be  enforced  if  at  all  by  a  proceeding  in  equity;  hence, 
it  follows  that  any  defense  which  can  be  made  against 
the  payee  is  equally  available  against  the  indorser  of 
the  note,  and  that  the  plaintiff  is  entitled  to  claim  similar 
relief  in  this  action  that  she  would  be,  had  an  action  been 
brought  on  the  note. 

Second.    The  sale  of  the  pre-emption  right  was  abso- 
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lutel}'  void  by  the  law  of  Congress  which  provideiB  that 
all  aaeignraents  and  transfers  of  the  rights  hereby 
*' secured"  (meaning  the  pre-emption  right) prior  to  the 
issuing  of  the  patent  shall  be  null  and  void. 

Third,  It  being  agreed  that  the  value  of  the  pre- 
emption right  should  be  $400  and  the  transfer  of  the 
same  being  absolutely  void,  so  much  of  the  considera- 
tion for  which  the  note  was  given  has  completely  failed, 
and  this  amount  with  interest  should  be  deducted  from 
the  note. 

Fourth.  The  question  as  to  what  should  he  done  with 
the  value  of  the  improvements  is  one  more  difficult  for 
me  satisfactorily  to  determine,  especially  as  our  legis- 
lature seems  inclined  to  sever,  so  to  speak,  the  improve- 
ments from  the  land  and  make  them  the  legitimate 
subject  of  sale  and  transfer.  But  as  the  contract^  of 
married  women  are  as  a  rule  enforced  on  only  equit- 
able grounds,  I  think  these  also  should  be  deducted.  It 
will  not  be  contended  that  there  is  any  equity  in  com- 
pelling the  plaintiflf  to  pay  the  defendant  Hoselton,  for 
improvements  from  which  she  never  has  and  never  can 
derive  one  particle  of  beueiit,  and  in  the  ownership  and 
possession  of  which  he  has  in  no  sense  been  injured. 
The  improvements  amount  to  $265.00,  which  amount 
would  bo  deducted  from  the  note. 

Fifth.  The  personal  property  which  the  defendant 
Hoselton,  transferred  and  delivered  to  the  plaintiff  and 
which  she  lost  or  disposed  of  she  should  pay  for;  this 
amounts  in  the  aggregate  to  $477.00  with  interest  from 
the  date  of  the  note,  which  amount  is  a  valid  and  sub* 
sisting  lien  on  the  premises  described  in  the  trust  deed 
and  upon  the  payment  of  said  last  mentioned  sum 
together  with  the  costs  of  this  action,  the  plaintiff  is 
entitled  to  have  said  note  surrendered  up  and  the  mort- 
gage and  trust  deed  canceled. 

Exceptions  to  the  report  of  the  referee  were  filed,  and 
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being  sustained,  judgment  was  rendered  dismissing  the 
petition,  to  reverse  which  the  cause  was  brought  here 
by  petition  in  error. 

Tuttle  i6  Ha/noood^  and  Chroff  &  Amea  (with  whom 
was  also  E.  E.  Brovm\  for  plaintiff  in  error, 

I.  A  trust  deed  given  as  security  for  a  debt,  and  for 
no  other  purpose,  merely  performs  the  office  of  a  mort- 
gage, and  is  in  legal  and  equitable  effect  nothing  else 
than  a  mortgage.  4  Kent.^  160, 193.  Powell  on  Mort- 
gages^ 9.  1  HiUiard  on  Mortgages^  40.  Woodruff  v. 
Roll,  19  Ohio,  212. 

And  an  assignee  of  a  mortgage  takes  subject  to  all 
equities  existing  against  it  at  the  time  of  assignment. 
Bailey  v.  Smith,  14  Ohio,  396.  Walker  v.  Dement,  42 
III.,  272.    Johnson  v.  Carpenter,  7  Minn.,  176. 

« 

II.  Has  our  statute  changed  the  common  law  rule? 
Has  it  taken  away  the  shield  which  the  common  law 
gave  to  a  married  woman,  and  does  it  make  her  liable  at 
law  for  her  contracts,  general  in  their  character,  and 
which  in  no  way  refer  to  her  separate  property?  We 
think  not.  The  furthest  that  any  of  the  decisions  go  is 
to  hold  that  she  may  create  a  lien  that  may  be  satisfied 
out  of  her  separate  property  by  proceedings  in  equity. 
Phillips  V.  Graves,  20  Ohio  State,  371.  Worthington 
V.  Young,  6  Ohio,  335. 

The  disability- of  a  married  woman  to  contract  is 
removed  by  the  statute  only  in  those  cases  where  she 
contracts  in  reference  to  her  real  a^nd  personal  property. 
The  giving  of  a  negotiable  promissory  note  is  not  a  con- 
tract of  this  character.  Yale  v.  Dederer,  18  New  York, 
265.  Id.,  22  New  York,  450.  Corn  Exchange  v.  Bob- 
cock,  42  Nev3  York,  450. 

Larhb  <6  BUlvngsley,  for  defendants  Monell  &  Lashley, 
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ill  contendiug  that  the  referee  erred  in  his  first  conclusion 
of  law,  cited  Chapman  v.  Foster^  6  AlleUy  136.  JSsta- 
brook  V.  Earle^  97  Ma%8.^  302.  Deering  v.  Boyle,  8 
Kan,,  525.  Wicka  v,  Mitchell,  9  Id.,  80.  Whitesides 
V.  Cannon^  23  Jf o.,  457.  Baker  v.  GregatT/,  28  Ala., 
544.     Sheldon  v.  Clancy,  42  How.  Pr^  186. 

Where  the  note  is  the  principal  and  the  mortgage  the 
incident,  if  the  deed  of  trust  be  regarded  only  as  a 
mortgage,  the  note  and  deed  of  trust  would  not  be  open 
to  equities  in  the  hands  of  third  parties  when  taken 
before  due  for  value  without  notice.  Carpenter  v.  Lon- 
gan,  16  Wallace,  371.  Foster  v.  Oti8,  3  Chandler,  83. 
Bloomer  v.  Henderson,  8  Mich.,  395.  Potts  v.  Black- 
well,  5  Jones  Eq.,  58.    Pierce  v.  Fa/vmce,  47  Me.^  607. 

Maxwell,  J. 

At  common  law  the  husband  and  wife  are  treated  as 
one  person,  that  is,  the  legal  existence  of  the  wife  is  sus- 
pended during  marriage,  and  she  becomes  inculpable  of 
making  a  valid  contract  to  bind  either  herself  or  her 
estate.  Equity,  however,  following  the  rules  of  the  civil 
law,  treats  the  husband  and  wife  as  distinct  persons,  capa- 
ble of  having  separate  estates,  debts  and  interests,  and 
regards  a  married  woman  as  to  her  separate  property  as 
a  feme  sole.  And  the  fact  that  the  debt  has  been  con- 
tracted during  coverture,  either  as  principal  or  as  surety 
for  herself  or  husband,  or  jointly  with  him,  seems  ordi- 
narily to  be  held  prima  facie  evidence  of  intention  to 
charge  her  separate  estate,  without  any  proof  of  a  posi- 
tive agreement  or  intention  to  do  so.  Balpi/n  v.  Clarke, 
17  Ves.,  365.  Story's  Eq.,  1400.  Murry  v.  Beehe,  4 
Sim.,  82.  Owens  v.  Dickerson,  1  Craig  db  Ph.,  48. 
Jff}rth  V.  Turrill,  2  P.  Wm.,  144. 

Our  statute  provides  that  "a  married  woman,  while  the 
marriage  relation  subsists,  may  bargain,  sell  and  convey, 
her  real  and  personal  property,  and  enter  into  any  con- 
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tract  with  reference  to  the  same,  in  the  same  manner,  to 
the  same  extent,  and  with  likeeffect  as  a  married  man  may 
in  relation  to  his  real  and  personal  property.  A  married 
woman  may  carry  on  any  trade  or  business  and  perform 
any  labor  or  services  on  her  sole  and  separate  account,  and 
the  earnings  of  any  married  woman  from  her  trade,  busi- 
ness, labor,  or  services,  shall  be  her  sole  and  separate  prop- 
erty, and  may  be  used  and  invested  by  her  in  her  name." 
In  the  case  of  Yale  v,Dederer^  22  Jffew  York A50,vfhere 
a  wife  signed  a  note  with  her  husband  as  surety,  she 
having  a  separate  estate,  the  court  held  that  unless  the 
consideration  of  the  contract  was  one  going  to  the  direct 
benefit  of  the  estate,  the  intention  to  charge  the  separate 
estate  must  be  stated  in  and  be  a  part  of  the  contract. 
And  the  court  refused  to  permit  parol  proof  to  establish 
that  intention.  That  decision,  in  our  opinion,  cannot  be 
sustained  on  either  principle  or  authority. 
'  In  Ballin  v.  Dillaye^  37  New  York^  35,  the  defendant, 
a  married  woman  having  separate  property,  in  1860, 
under  a  special  agreement  purchased  certain  premises  at 
a  mortgage  sale;  and  among  other  things  she  agreed  to 
assume  a  certain  mortgage  on  the  premises,  and  to  secure 
such  payment  by  a  new  mortgage  executed  by  herself. 
She  received  a  conveyance  of  the  property  and  executed 
a  new  mortgage  omitting  two  lots,  to  which  she  had  re- 
ceived an  unincumbered  title.  The  mortgage  was  fore- 
closed in  1864,  and  on  the  sale  there  was  a  deficiency  of 
about  $600  which  the  plaintiff  sought  to  make  a  charge 
against  her  other  separate  property. 

The  court  held:  "I  have  no  doubt  therefore,  in  the  case 
at  bar,  the  obligation  which  the  defendant  took  upon  her- 
self, by  the  execution  of  the  bond,  was  for  the  benefit  of 
her  separate  estate,  which  is  therefore  chargeable  in  equity 
with  the  payment  of  the  deficiency  in  question." 

The  law  permits  a  married  woman  to  control  her  own 
property  as  she  sees  fit.     She  may  sell,  give  away,  or 
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mortgage  it;  permits  her  to  carry  on  businese  on  her  own 
account,  and  to  receive  the  earnings,  and  she  is  bound  like 
9,  feme  sole  by  all  contracts  made  by  her  in  relation  to  her 
separate  business  or  property.  These  rights  imply  the 
power  to  contract  debts,  and  to  enter  into  obligations  for 
their  payment  out  of  her  separate  property.  The  statute 
by  removing  her  disabilites  requires  her  by  implication 
to  subject  her  property  to  the  payment  of  her  debts,  and 
by  incurring  an  indebtedness  slie  i^  presumed  to  intend 
that  it  shall  be  so  paid.  We  have  no  doubt  the  note  in 
this  case  is  valid.  See  Deering  v.  Boyle^  8  Kam,.^  525. 
Todd  V.  Lee,  15  Wis.,  365. 

The  referee  finds  that  Monell  and  Lashley  purchased 
the  note  and  mortgage  before  maturity  and  without 
notice. 

In  Bailey  v.  Smith,  14  Ohio  State,  413,  the  court  held 
that  "mortgages  were  mere  choses  in  action,  whether 
standing  alone  or  taken  to  secure  negotiable  or  non- 
negotiable  paper;  that  they  are  only  available  for  what 
is  honestly  due  from  the  mortgagor  to  the  mortgagee." 
^nd  the  courts  of  Illinois  hold  substantially  the  same 
doctrine. 

In  Sarkrader  v,  lAeby,  4  Ohi*)  State,  608,  the  court 
held,  '4t  is  incorrect  to  say  that  a  mortgage  does  no  more 
than  create  a  lien  on  the  property.  It  operates  as  a  con- 
veyance of  the  estate  by  way  of  pledge  or  security  for  the 
debt,  and  gives  the  mortgagee  the  benefit  of  all  the  doc- 
trines applicable  to  bona  fide  purchasers."  This  is  hold- 
ing in  effect  that  the  mortgagee  has  an  estate  in  the 
mortgaged  premises  during  the  continuance  of  the 
mortgage. 

The  ancient  equity  practice,  and  which  continued  in 
England  until  about  the  year  1845,  was  to  file  a  bill  for 
strict  foreclosure,  whereby  a  decree  was  obtained  for  the 
pa}*ment  of  the  mortgage  debt  within  a  short  period,  to 
be  fixed  by  the  court,  in  default  whereof  the  mortgagor 
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and  all  persons  claiming  under  him  were  barred  and 
foreclosed  of  all  right  and  equity  of  redemption,  and  the 
estate  became  the  property  of  the  mortgagee  in.  the 
character  of  purchaser.  And  the  coiirt,  except  in  spe- 
cial cases,  refused  to  decree  a  compulsory  sale  against 
the  will  of  the  mortgagor,  but  courts  of  equity  were  in 
the  habit  of  enlarging  the  time  to  redeem,  according  to  the 
equity  arising  from  circumstances.  2  Van  Santvoord^s 
Eq.j  70.  4  Kenfs  Corns,,  181.  Story's  Eq.,  Sec.  1026. 
And  this  practice  seems  to  have  prevailed  in  the  New 
England  states.  4  Kent's  Corns.,  181.  See  also,  Higgins 
V.  West,  5  Ohio,  555.  And  as  between  the  mortgagor  and 
mortgagee,  and  those  claiming  under  them,  after  condi- 
tion broken,  the  estate  became  absolute  in  the  mortgagee, 
subject  however  to  be  redeemed  at  any  time  before  fore- 
closure. A  non-negotiable  bond  in  many  cases  appears 
to  have  accompanied  the  mortgage,  but  as  a  suit  on  the 
bond  for  the  deficiency  opened  the  decree,  and  permitted 
the  mortgagor  to  redeem,  there  seems  to  have  been  but 
little  inducement  to  bring  such  an  action.  Dash- 
wood  V.  Blytkway,  1  Eg.  Cases,  317.  Perry  v.  Barker, 
13  Yes.,  198.  Ixyoell  v.  Lel-and,  13  Yt,  581.  Rev. 
Stat.^  Mass.,  1835.  Contra,  Lansing  v.  Ooelet,  9  Cow., 
346.* 

In  Howard  v.  Harris,  1  Yem.,  190,  the  mortgage 

contained  a  covenant  to  pay  £1000  on  the day  of 

,  1686,  and  £60  per  annum  interest,  in  the  mean- 
time, by  half-yearly  payments  from  the  date  of  the 
mortgage.  It  was  ailter wards  held  that  the  omission  of 
the  covenant  was  immaterial.  1  P.  Wma.,  271.  3  Id., 
358.     2  Atk.,  496. 

Promissory  notes  payable  to  bearer  or  order  were  made 
negotiable  by  statute  in  the  year  1704,  (3  &  4  Anne., 
Ch.  9,)  but  do  not  appear  to  have  been  used  to  any  ex- 
tent in  connection  with  mortgages  until  the  present 
century. 
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In  states  like  Ohio,  where  it  is  held  that  after  condi- 
tion broken  the  legal  estate  is  vested  in  the  mortgagee, 
a  mortgage  may  perhaps  be  properly  i-egarded  as  a  chose 
in  action,  and  available  only  for  what  is  honestly  due 
from  the  mortgagor  to  the  mortgagee.  Bailey  v.  Smithy 
14  Ohio  State,  413.  Allen  v.  Everly,  24  Ohio  State,  97. 
Fische  V,  Kramer^s  Leasee,  16  Ohio^  126.  Maynard  «. 
Hunt,  5  Pick.,  243.  Winsloxo  v.  Merchant* %  Tns.  Co,, 
4  Met,,  306.     Frothingham  v.  JtcKiisick,  24  Me,,  403. 

But  in  this  state  the  mortgagee  is  not  seized  of  the 
freehold,  either  at  law  or  in  equity,  even  after  condition 
broken.  The  mortgagor  retains  the  legal  title,  and  is 
entitled  to  the  possession,  which  he  may  retain  until  the 
sale  is  confirmed.  Tlie  mortgage  is  a  mere  incident  to 
the  debt  and  passes  with  it,  and  nothing  whatever  passes 
by  an  assignment  of  the  mortgage,  without  the  note  or 
debt.  If  a  note  is  negotiable,  as  in  this  instance,  and 
transferred  before  maturity  for  a  valuable  consideration, 
without  notice  of  any  defense,  the  assignee  takes  it,  and 
the  security,  free  from  equities  between  the  original  par- 
ties. Kyger  v,  Riley,  2  Neh,^  28.  Carpenter  v.  Lon- 
yan,  16  Wall,,  371.  Pierce  v,  Faunce,  47  Me,,  507. 
Pott%  V,  B/ackwell^  4  Jones  Eq,,  68.  Fisher  v,  Otis,  3 
Chfindler,  83.     Reeves  v.  Sculley,  Walk.  Ch.,  248. 

The  case  of  Mathews  v.  Wallwyn,  4  Ves.,  118,  has  no 
application  to  this  case;  had  the  note  been  non-negotia- 
ble or  overdue  at  the  time  of  the  transfer,  it  would  have 
been  subject  to  equities  between  the  original  parties. 

The  fact  that  the  mortgage  in  this  instance  is  in  the 
form  of  a  deed  of  trust,  does  not  change  its  character 
from  a  mere  security  for  the  payment  of  money,  not 
does  it  convey  the  legal  title,  nor  do  the  restrictions 
therein  contained  prevent  the  plaintiff  from  availing 
herself  of  the  safeguards  thrown  around  the  debtor  to 
prevent  a  sacrifice  of  her  property.  The  judgment  of 
the  court  below  as  to  Monell  and  Lashley  is  afiSrmed.    It 
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is  apparent  from  the  finding  of  the  referee  that  the 
defendant  Hoselton  took  advantage  of  the  plaintiff's 
ignorance  in  obtaining  the  note  and  mortgage,  (if  he  is 
not  guilty  of  actual  fraud,)  but  no  relief  can  be  afforded 
the  plaintiff  in  this  form  of  action.  The  petition  against 
Hoselton  is  therefore  dismissed  without  prejudice. 


Gantt,  J.,  dissented. 


Judgment  accobdingly. 


William  Sutton  and  James  L.  Young,  plaintiffs  in 
EBBOB,  V.  William  A.  Stone,  defendant  in  ebbob. 

1.  Tucei :  CONSTRUCTION  OF  REVENUE  ACT.  The  Statute  of  limitations  in 
the  revenue  act  of  1869  is  not  retrospective  in  its  operation.  It  applies 
only  to  tax  deeds  executed  subsequent  to  the  passage  of  that  act. 

2.    :  SUFFICIENCY  OF  DEED.     A  tax  deed  must  conform  substantially 

to  the  requirements  of  the  statute  under  which  it  is  executed.  If  the 
"  seal  of  the  county  "  be  omitted  in  its  authentication,  the  deed  is  void. 
Nor  is  it  admissible  even  to  show  color  of  title,  under  the  special  limita- 
tion of  the  revenue  act. 

Ebbob  to  the  district  court  of  Johnson  county.  It  was 
an  action  of  ejectment.  The  land  in  controversy  was 
entered  by  William  A.  Stone.  On  the  22d  day  of  April, 
1865,  it  was  sold  for  taxes  under  the  revenue  act  then  in 
force.  The  treasurer  of  the- county  executed  a  tax  deed 
therefor  on  the  17th  day  of  June  1867,  and  Sutton,  who 
was  the  assignee  of  the  purchaser  and  the  owner  of  the 
tax  title,  went  into  possession.  He  afterwards  sold  to 
Young. 

At  the  trial  below  the  tax  deed  was  oflTered  in  evidence, 
to  which  the  plaintiff  Stone  objected,  the  objection  was 
sustained  and  defendants  excepted,  and  evidence  offered 
by  them  to  show  that  they  had  been  in  actual  possession 
of  the  land  for  over  five  years  previous  to  the  commence- 
ment of  the  action,  and  that  their  possession  was  with 
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claim  and  color  of  title  under  a  tax  deed,  was  also  exclu- 
ded from  the  jury,  and  judgment  being  rendered  against 
them,  they  brought  the  cause  here  by  proceedings  in  error. 

E.  W.  Thoma%^  for  plaintiffs  in  error,  contended  that 
if  they  were  in  actual  possession  of  the  land  in  contro- 
versy for  five  years,  claiming  title  under  a  tax  deed,  the 
action  was  barred.  Laws  1869,  216.  Lejffingwell  v, 
Warren^  2  Black,^  606.  Ptllow  v.  Roberts^  13  How.^ 
477.  Lewis  v.  Marshal^  5  Peters^  470.  The  deed  even 
if  void,  was  admissible  to  show  color  of  title,  in  con- 
nection with  proof  of  possession  for  five  years.  Black- 
well  on  Tax  Titles^  585.  Edgarton  v.  Birdj  6  Wis.^  527. 
The  statute  applies  as  well  to  tax  deeds  executed  before 
its  passage,  as  to  those  executed  atlterwards.  Bowman 
V.  Cochrill^  6  Kan,^  336.  Patterson  v.  Gaines^  6  How.^ 
602. 

T.  Applegety  for  defendant  in  error. 

Tlie  position  taken  by  the  plaintiff  in  error,  that 
adverse  possession  for  five  years  under  such  a  deed  as  his, 
is  wholly  untenable  for  the  following  reasons: 

Eirst.  The  deed  bears  date  June  18, 1867.  Whereas 
the  law  making  five  years  adverse  possession  a  complete 
title  was  not  passed  until  February  15th,  1869,  and  there- 
fore, from  the  very  terms  of  the  statute  itself  has  no 
application  to  the  case  at  bar.     Laws  1869,  215. 

/Second.  By  the  terms  of  the  statute  of  1869,  he  who 
relies  on  liis  five  years  adverse  possession  under  a  tax  deed 
to  give  him  title,  must  possess  such  a  deed  on  its  face  as 
the  statute  prescribes. 

If  he  has  not  such  a  deed,  he  is  driven  to  the  general 
law  of  limitations  to  give  him  title  by  adverse  pos- 
session. 


^ 
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Laxe,  Ch.  J. 

The  main  question  in  this  case,  is  whether  or  not  the 
tax  deed  offered  in  evidence  by  the  defendants  in  the  court 
below  should  have  been  excluded  from  the  jury.  This 
deed  was  the  corner  stone  of  the  defense,  and  if  we  shall 
hold  it  to  have  been  rightly  excluded,  all  of  the  remain- 
ing testimony  offered  by  the  defendants  was  immaterial, 
and  there  was  no  error  in  excluding  this  also.  It  appears 
that  the  taxes  were  levied,  the  sale  made,  and  the  tax 
deed  executed,  under  the  provisions  of  the  revenue  law 
of  February  15,  1864,  which  act,  in  substantially  the 
same  form,  was  re-enacted  in  the  revision  of  1866;  at 
least  all  of  the  provisions  bearing  at  all  upon  the  ques- 
tion now  under  consideration  were  left  unchanged  by 
the  revision.  Under  this  act  the  form  of  a  tax  deed  was 
given.  This  form  has  been  continued,  through  all  the 
changes  which  our  revenue  system  has  undergone,  to 
the  present  time.  Its  execution,  also,  by  the  county 
treasurer,  and  its  attestation  "  by  the  county  clerk,  with 
the  county  aeal^^  were  all  required,  precisely  the  same 
as  under  the  law  now  in  force.  The  act  as  originally 
passed,  also  provided,  "  that  aiich  deed  shall  be  conclu- 
sive evidence  of  the  truth  of  all  the  facts  therein  i*ecited, 
with  the  exception  of  the  fact  that  the  payment  of  taxes 
for  which  the  lands  named  therein  were  sold,  had  not 
been  made  by  or  on  behalf  of  the  proper  owner  of  such 
lands  in  due  time,  and  to  the  proper  oiRcer,"  of  which 
last  mentioned  fact,  it  was  declared  to  be  merely  jpriyna 
fade  evidence.  But  when  the  act  was  carried  into  the 
revision  of  1866,  it  was  so  modified  in  this  particular  as 
to  make  the  entire  deed  prima  facie  evidence  only,  of 
all  the  facts  therein  recited.  Neither  in  the  original 
act,  nor  in  the  revision,  was  there  any  provision  limiting 
the  time  within  which  an  action  should  be  brought  to 
recover  the  possession  of  land  sold  for  taxes  under  it.  In 
21 
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this  particular  the  rights  of  the  parties  were  left  to  the 
oj)eration  and  control  of  the  general  limitation  law,  and 
so  they  have  remained  ever  since,  unless  changed  by  the 
passage  of  the  new  revenue  act  of  February  15,  1869, 
the  lOoth  section  of  which  provided  that,  "any  pei-son 
who  shall  hold  possession  of  any  land,  by  virtue  of  any 
stich  tax  deed,  for  the  term  of  iive  years,  shall  have 
acquired  a  complete  title  to  said  land,  and  all  persons, 
after  the  expiration  of  said  five  years,  shall  be  debarred 
from  commencing  any  action  to  recover  possession  of 
said  lands."  It  is  contended  by  the  plaintiff  in  error, 
that  this  section  applies  to  all  tax  deeds,  no  matter 
whether  they  were  executed  under  the  act  of  1869,  or 
some  prior  act.  But  we  are  unable  to  adopt  this  view. 
The  language  employed  seems  to  forbid  such  a  construc- 
tion. The  words,  "Jy  virtue  of  any  Buch  deed^'^  evi- 
dently refer  back  to  deeds  which  had  been  before  speci- 
fied in  that  act — to  those  provided  for  in  section  68. 
Had  it  been  intended  to  apply  to  deeds  executed  under 
former  acts,  as  well  as  this  one,  the  language  would 
most  likely  have  been,  any  tax  deedy  which  is  the  usual 
and  proper  mode  of  expressing  the  idea  contended  for 
by  the  plaintiffs  in  error.  We  think  the  word  "  such " 
was  here  used  in  a  descriptive,  and  also  in  a  restrictive 
sense,  and  requires  not  only  that  the  deed  shall  be  execu- 
ted as  provided  in  the  act  of  1869,  but  also,  that  it  must 
have  been  executed  under  the  authority  of  that  particu- 
lar act.  This  view  derives  strength  from  the  evident 
policy  of  our  legislation,  from  time  to  time,  both  before 
and  since  the  passage  of  this  act,  on  the  subject  of  reve- 
nue, which  has  generally  been  to  abstain' from  any  inter- 
ference with  rights,  either  lost  or  acquired,  under  former 
legislation.  A  reference  to  the  amendment  of  this  iden- 
tical section,  passed  June  6,  1871,  will  show,  that  its 
operation  is  now,  in  express  terms,  limited  to  rights 
acquired  under  this  act.  Session  Laws  of  1871,  ^ge 
82,  Sec.  2. 
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We  conclude,  therefore,  that  the  plaintiffs  in  error 
cannot  resort  to  the  limitation  provided  in  Sec.  106  of 
the  act  of  1869,  to  make  up  for  defects  in  the  sale  under 
which  they  claim  this  land ;  and  even  if  they  could  do 
BO,  we  are  of  opinion  that  the  deed,  under  which  they 
claim,  must  conform,  substantially,  to  the  requirements 
of  the  statute,  or  it  would  not  be  entitled  to  go  in  evi- 
dence to  the  jury.  The  deed,  in  this  case,  was  fatally 
defective,  as  proof,  either  of  a  valid  sale,  or  for  the  pur- 
pose of  laying  the  foundation  of  a  claim  under  section 
105  of  the  act  of  1869,  in  consequence  of  the  omission  of 
the  seal  of  the  county  in  its  authentication.  This  is  a 
positive  requirement  of  the  statute,  and  is  just  as  neces- 
sary to  the  validity  of  a  tax  deed,  as  is  the  acknowledg- 
ment thereof  by  the  county  treasurer. 

It  was  insisted  quite  strenuously  on  the  argument,  by 
counsel  for  the  plaintiffs  in  error,  that,  even  although  the 
deed  should  be  adjudged  void,  yet  it  was  admissible  as,  at 
least  a  colorable  title,  for  the  purpose  of  showing  that  their 
possession  was  under  a  claim  of  right.  Such  is  doubt- 
less the  rule  applicable  to  cases  falling  within  the  gen- 
eral limitation  act,  where  exclusive  adverse  possession, 
in  hostility  to  the  owner  of  the  fee,  is  all  that  is  required. 
But  this  rule  cannot  be  invoked  in  a  case  where,  like 
the  one  we  are  now  considering,  the  statute  requires  the 
possession  to  be  not  only  hostile  to  the  true  owner 
of  the  land,  but  also  under  a  particular  description  of 
sale,  which  must  be  evidenced  by  a  deed,  the  essential 
and  necessary  ingredients  of  which  are  definitely  pre- 
scribed. 

The  supreme  court  of  Kansas,  in  giving  construction 
to  a  statute  similar  to  our  own  on  this  subject,  save  that 
it  in  terms  applied  generally  to  **  lands  sold  for  taxes," 
used  this  language:  "It  is  only  where  a  tax  deed  is 
good  prima  Jaoiej  and  ^hen,  on  account  of  some  irregu- 
larity in  the  tax  proceedings,  the  deed  is  void,  or  more 
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properly  speaking  is  voidable  if  attacked,  that  the  stat- 
ute of  limitations  can  apply."  Bowman  v.  CockrUlj  6 
ITansaSy  889. 

And  this  is  the  rule,  substantially,  which  we  should 
teel  bound  to  apply  in  this  case  if  the  limitation  in  the 
act  of  1869  were  held  to  relate  to  sales  under  former 
acts.  As  the  plaintiffs  in  error  seek  tlie  aid  of  the  spe* 
cial  limitation  provided  for  certain  purchasers  at  tax 
sales,  in  order  to  obtain  it,  they  must  bring  themselves 
clearly  within  its  operation.  Their  deed  should  con- 
form, substantially  J  to  the  requirements  of  the  statute, 
and  be,  at  least  prima  facie^  valid. 

For  these  reasons,  and  especially  because  the  act  of 
1869  conferred  no  additional  rights  upon  the  plaintiffs 
in  error,  we  are  of  opinion  that  said  deed  was  properly 
rejected,  and  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affibhed. 


DwiGHT  J.  McCann  and  The  !N^ebraska  Crrr  National 
Bank,  impleaded  with  William  H.  James,  plain- 
tiffs IN  ERROR,  V.  The  State  of  Kebraska,  defend- 
ant in  ERROR. 

BA&ki :  LIABILITY  OF,  FOR  ACTS  OF  PRESIDENT.  The  United  States  being 
indebted  to  the  State  of  Nebraska,  drew  two  drafts  upon  its  treasury,  in 
feivorof  "William  H.  James,  acting  governor,  or  order."  The  drafts 
were  indorsed  by  James  and  by  him  delivered  to  McCann.  a  stock-holder 
and  the  president  of  the  Nebraska  City  National  Bank.  The  drafts  were 
given  to  McCann,  in  the  banking  house,  the  cashier  indorsed  the  same, 
and  the  bank  received  the  proceeds.  A  portion  of  the  fund  was  paid  by 
McCann  to  O'Hawes,  who  had  been  the  agent  authorised  by  James  to 
collect  the  same  from  the  general  government,  and  a  large  part  of  the 
balance  paid  to  James  on  individual  checks  drawn  by  him  from  time  to 
time,  some  upon  McCann.  and  others  upon  the  bank,  but  none  of  the 
amount  was  ever  paid  into  the  state  treasury.    Held^  in  an  action  against 
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James,  McCann,and  the  bank,  that  the  drafts  being  the  property  of  the 
state,  James  had  no  interest  therein  whatever  that  he  could  transfer  except 
to  the  state  treasurer,  who  Is  the  sole  fiscal  officer  of  the  state ;  that  the 
drafts  contained  on  their  &ce  sufficient  to  put  a  purchaser  on  inquiry  as 
to  whether  or  not  James  was  the  owner ;  that  notice  to  McCann  was 
notice  to  the  bank ;  that  the  bank  was  liable  for  the  full  amount  of  the 
drafts,  nor  could  any  deduction  be  made  on  account  of  payment  to 
O'Hawes,  such  payments  being  made  without  authority  of  law. 

££BOB  to  the  district  court  for  Lancaster  county;  the 
case  being  thus: 

In  1871  and  1872,  Pat  O'Hawes,  with  a  power  of  at]fcomey 
executed  by  William  JBC.  James,  then  secretary  of  state  arid 
acting  governor,  collected  for  the  state  of  Nebraska,  from 
the  United  States,  the  sum  of  six  thousand  eight  hund- 
red dollars.  This  money  was  collected  under  an  act  of 
congress  authorizing  the  re-imbursement  to  the  territory 
of  Nebraska  of  certain  expenses  incurred  in  repelling 
Indian  hostilities,  and  by  yirtue  of  that  act  the  amount 
proved  up  and  allowed  by  the  general  government  was 
paid  by  drafts  on  the  treasury  of  the  United  States,  which 
with  all  the  subsequent  indorsements  are  as  follows: 

Draft  No.  3373. 

No.  3619.  War  Warrant,  Series  of  1870,  E.  B.  Treas- 
ury of  United  States  C. 

Pay  to  W.  H.  James,  Acting  Governor,  or  Order,  four 
thousand  eight  hundred  and  thirty-four  .94  dollars. 

Washington,  D.  0.,  Dec,  7th,  1871. 

F.  E.  SPINNER, 
Treasurer  of  the  U.  S. 

Eegistered  Dec.  7th,  1871, 

JoHK  Allison, 

Register  of  the  Treasury, . 

Ass't  Treasurer  U.  S. 
$4834.94,  New  York." 
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Indorsed  on  ike  hack  as  follows: 

William  H.  James,  Acting  Qovernor. 
D,  J.  McCann. 

Pay  Gteo.  T.  Boker,  Cashier,  or  Order,  for  collection 
for  account  of  the  Nebraska  City  National  Bank. 

W.  W.  BELL, 

Vice-President. 

E.  E.  SCHOFIELD, 
Paid  January  6th,  1872.  Cashier. 

Draft  on  War  Warrant  No.  Ii9. 
No.  4119,  Series  of  1870,  W.  P.  — 

Treasury  of  the  United  States, 

Pay  to  Hon.  W.  H.  James,  Acting  Governor,  or  Order, 
one  thousand  four  hundred  and  sixty -four  .10  dollars. 
Washington,  D.  C,  January  15th,  1872. 

L.  R  TUTTLE, 
Assis't  Treas.  of  the  U.  S. 

Registered  Jan'y  15th,  1872, 
John  Allison, 

Register  of  the  Treasury, 
Assist  Treas.  of  the  U.  S. 

"$1,464.10,  New  York." 

Indorsed  on  the  hack  asfollowsx 

William  II.  James,  Acting  Governor. 

Pay  J.  A.  Beardsley,  Cashier,  or  Order,  for 
,   collection  for  account  of  Nebraska  City  National  Bank. 

J.  R  METCALF, 

Cashier. 
Jas.  a.  Beardslet,  Paid  Feb.  2d,  1872." 

The  first  draft  was  delivered  in  Washington  on  the  day 
of  its  date  to  the  agent,  O'Hawes,  who  in  turn  delivered 
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the  same  to  Dwight  J.  McCann,  at  that  time  a  stockholder 
and  president  of  the  Nebraska  City  National  Bank,  for 
conveyance  to  Acting  Governor  James.  It  was  agreed 
between  O'llawes  and  McCann  that  the  draft  should  be 
delivered,  only  upon  the  condition  that  James  should  allow 
O'Hawes  a  percentage  of  the  amount,  as  a  fee  for  col- 
lecting the  same.  Before  leaving  Washington,  McCann 
paid  O'Hawes  five  hundred  dollars  by  draft  on  New 
York,  and  on  his  return  gave  James  a  certificate  of 
deposit  for  the  amount  of  the  draft,  less  the  five  hundred 
dollars  paid  to  O'Hawes.  Prior  to  these  transactions, 
and  before  the  organization  of  the  bank,  McCann  did 
business  in  Nebraska  City  by  himself,  and,  associated 
with  others,  under  the  firm  name  of  D.  J.  McCann  &  Co., 
The  bank  was  the  successor  of  D.  J.  McCann  &  Co.,  and 
had  a  sign  over  the  place  where  it  did  business,  to  that 
effect. 

The  certificate  of  deposit  above  mentioned  was  given 
in  the  name  of  D.  J.  McCann,  and  upon  its  delivery  to 
James,  the  latter  indorsed  the  treasury  draft,  it  was 
handed  to  the  officers  of  the  bank,  and  by  them  sent  on 
for  collection.  Afterwards  James  drew  his  checks  for 
vanous  amounts  on  McCann,  all  of  which  were  paid  by 
the  bank.  When  James  had  drawn  upwards  of  a  thou- 
sand dollars  in  that  manner,  at  the  request  of  McCann, 
he  returned  the  certificate  of  deposit,  but  continued  to 
still  draw  checks,  some  upon  McCann,  some  upon  Mc- 
Cann and  Co.,  and  some  upon  the  bank,  all  being  honored, 
paid  by  the  bank,  and  cancelled  with  the  cancelling 
stamp  usually  in  use  in  banking  houses. 

The  second  draft  was  brought  by  O'Hawes  in  person 
to  Nebraska  City,  and  by  an  agreement  with  James, 
seven  hundred  and  fifty  dollars  of  the  amount  was  paid 
to  O'Hawes,  and  the  balance  given  to  James,  or  placed 
to  his  credit  upon  the  books  of  the  bank. 

James  still  continued  drawing  checks  as  above  stated, 
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until  he  had  drawn  all  of  said  amount,  except  about  fif- 
teen hundred  dollars,  when  by  McCann's  direction 
further  payments  to  James  ceased,  as  McCann  claimed 
to  have  an  account  against  the  state  for  that  amount,  on 
account  of  disbursements  made  by  him  at  the  time  of 
the  Indian  hostilities  before  referred  to;  and  in  his 
answer  in  this  action  McCann  alleged  that  said  claim 
was  included  in  the  amount  allowed  by  the  general  gov- 
ernment, and  paid  by  the  first  of  the  above  named 
drafts.  None  of  the  money  paid  to  James,  nor  that 
retained  under  McCann's  direction,  was  ever  paid  into 
the  state  treasury,  and  the  state  brought  this  action  in 
the  district  court  against  James,  McCann  and  the  bank, 
to  recover  the  full  amount  of  the  drafts.  The  testimony 
introduced  at  the  trial  tended  to  establish  the  facts  above 
stated.  It  was  in  evidence,  on  the  part  of  the  bank, 
that  the  proceeds  of  the  first  draft  were  placed  to  the 
credit  of  McCann  on  the  books  of  the  bank,  and  when- 
ever checks  came  in  from  James,  they  were  by  McCann's 
direction  charged  up  to  that  account;  and  that  a  part  of 
the  proceeds  of  the  second  draft  were  paid  to  O'Hawes, 
over  the  counter  of  the  bank  by  direction  of  James,  and 
the  remainder  either  paid  to  James  in  the  same  man- 
ner, or  else  placed  to  his  credit  and  checked  out  as  above 
stated.     The  court  charged  the  jury  as  follows  : 

'^JP'irst  The  governor  of  the  state  of  Nebraska  is 
not  a  fiscal  ofiicer  of  the  state,  and  has  no  power  or 
authority  to  negotiate,  transfer,  or  dispose  of  any  bond, 
dratl,  or  money  belonging  to  the  state  except  to  the 
state  treasurer  who  is  the  sole  fiscal  officer  of  the  state. 

Second.  The  treasury  drafts  received  by  the  gover- 
nor from  the  United  States,  were  received  by  him  as  a 
mere  naked  trustee  for  the  state  with  no  power  or 
authority  to  negotiate,  sell,  indorse,  or  transfer  the  same, 
except  to  the  state  treasurer  the  proper  financial  oflScer 
of  the  state. 
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Third,  And  if  the  jury  believe  from  the  evidence 
that  said  treasury  drafts  were  indorsed  by  the  defendant 
James,  acting  governor,  to  the  defendant  McCann,  or  to 
the  defendant.  The  Nebraska  City  National  Bank,  and 
that  tlie  defendants  have  collected  and  received  the  pro- 
ceeds of  such  drafts,  knowing  the  drafts  to  be  the  prop- 
erty of  the  state,  then  the  sums  so  received  were  received 
in  trust  for  the  state,,  and  the  jury  will  find  for  the 
plaintiff  for  the  full  amount  of  the  proceeds  of  such 
drafts. 

Fourth,  If  the  jury  believe  from  the  evidence  that 
the  said  defendant  McCann,  had  notice  of  the  character 
and  ownership  of  the  treasury  drafts  so  disposed  of,  he 
then  being  president  of  the  bank,  notice  to  him  was 
notice  to  the  bank  of  which  he  was  president. 

Fifth.  The  fact  that  such  drafts  were  made  payable 
to  the  order  of  James,  officially  as  governor,  is  notice 
presumptive  that  the  drafts  belonged  to  the  state,  and  is 
sufficient  to  put  parties  receiving,  negotiating  or  handling 
the  drafts,  upon  inquiry  as  to  their  ownership. 

Sixth.  If  the  jury  believe  from  the  evidence  that  the 
treasury  drafts,  or  either  of  them,  were  indorsed  and 
transferred  by  the  defendant  James,  and  delivered  to  the 
defendant  McCann,  an  officer  of  the  bank,  James 
believing  that  the  transaction  was  with  the  bank,  and  he 
intending  to  deal  with  the  bank;  and  that  McCann  on 
I'eceiving  such  drafts,  made  and  delivered,  or  caused  to 
be  made  and  delivered  to  James  a  personal  obligation 
showing  that  the  transaction  was  with  McCann  individ- 
ually, James  not  reading  the  certificate  at  the  time  of 
its  receipt,  then  the  jury  may  find  that  the  transaction 
was  with  the  bank,  and  in  respect  thereto  may  find  for 
the  plaintiff  and  against  the  defendant  bank,  as  well  as 
against  the  defendant  McCann. 

Seventh.  If  the  jury  believe  from  the  evidence  that  the 
said  defendants,  or  either  or  any  of  them  have  negotiated 
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or  handled  said  drafts,  or  either  of  them,  without  indorse- 
ment or  authority  of  the  treasurer  of  the  state,  the 
defendants  having  notice  that  the  drafts,  or  the  proceeds 
arising  therefrom,  were  the  property  of  the  state;  or  if 
the  defendants  without  such  authority,  and  knowing 
such  facts,  have  received  or  collected  the  drafts  or  the 
proceeds  to  the  credit  of  any  person  or  officer  other  than 

the  state  treasurer,  and  that  such  funds  have  not  been 

« 

accounted  for,  or  paid  to  the  state  treasurer  on  demand, 
such  acts  amount  to  a  conversion  of  the  fund,  and  the 
jury  will  find  for  the  plaintiff  and  against  all  of  the 
defendants  handling,  negotiating,  or  collecting  such 
drafts,  or  the  funds  therefrom  arising,  with  interest  from 
the  date  or  dates  of  such  transactions. 

Eighth.  If  the  jury  believe  from  the  evidence  that 
the  defendant  bank,  received,  negotiated,  or  handled  the 
treasury  drafts  in  question,  knowing  them  to  be  state 
property,  and  received  and  collected  the  same  to  the 
credit  of  any  person  except  the  state  treasurer,  and  with- 
out his  indorsement,  then  such  transaction  was  not  in  the 
ordinary  course  of  business,  was  tinanthorized  by  law, 
and  the  bank  is  liable  therefor. 

Ninth,  Pavment  to  Pat  O.'Hawes  without  warrant  of 
the  auditor,  if  so  made,  was  utterly  unauthorized,  and 
the  jury  will  give  no  credit  or  abatement  from  plaintiff's 
demand  therefor. 

Tenth,  If  the  jury  believe  from  the  evidence  that 
said  drafts  were  indorsed  and  transferred  to  or  received 
by  the  defendant  McOann,  or  to  or  by  defendant  bank, 
for  the  purpose  and  with  the  intention  of  keeping  the 
same  out  of  the  state  treasury  for  a  time,  such  purpose 
was  against  public  policy  and  unlawful,  and  all  parties 
co-operating  and  assisting  therein  or  consenting  thereto 
are  liable  for  the  fund,  and  the  jury  will  find  for  the 
plaintiff  and  against  all  the  defendants  conspiring  thereto, 
or  assisting  or  co-operating  therein. 
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The  defendants  objected  to  the  instructions  so  given, 
and  also  to  the  admission  of  evidence  of  O'Hawes  rela- 
tive to  his  transactions  with  McCann,  which  objections 
were  overruled  by  the  court  and  exceptions  taken.  A 
large  number  of  instructions  asked  for  by  the  defendants 
were  refused,  and  exceptions  taken.  Verdict  for  plain- 
tiff against  all  of  the  defendants,  for  the  sum  of  $8,067.52. 
Motion  for  new  trial  overiniled.  McCann  and  the  bank 
come  here  by  petition  in  error. 

Mason  cfe  Wheedon  and  JS.  F,  Warren^  for  plaintiffs 
in  error. 

I.  These  drafts  are  made  payable  to  Acting  Governor 
William  H.  James'  order.  He  alone  could  indorse  the 
same.  He  had  the  possession  of  each  of  them,  and  the 
control  thereof.  He  was  authorized  to  receive  the  money 
thereon.  The  drafts  were  for  all  purposes  commercial 
paper.  Yet  notwithstanding  this,  the  first  instruction 
says  in  plain  terms,  that  Acting  Governor  W.  H.  James 
had  no  power  or  authority  to  negotiate,  dispose  of,  or 
transfer  these  drafts  except  to  the  state  treasurer. 

II.  If  the  second  instruction  be  correct,  no  one  could 
acquire  title  to,  or  property  in  said  drafts  except  through 
the  state  treasurer;  besides,  these  drafts  are  payable  gen- 
erally  to  the  order  of  W.  H.  James,  Acting  Governor. 
Suppose  W.  H.  James,  Acting  Governor,  had  indorsed 
these  drafts  direct  to  the  treasury  of  the  United  States, 
and  received  the  money  and  squandered  the  same,  would 
the  State  have  had  a  claim  against  the  general  govern- 
ment? 

III.  The  third  instruction  is  very  broad  and  sweeping, 
and  without  qualification,  and  it  seems  to  us  does  not 
contain  the  law,  and  is  not  supported  by  authority. 

IV.  Notice  to  McCann  could  be  no  notice  to  the  bank, 
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except  in  matters  where  he  was  dealing  for  and  in  behalf 
of  the  bank.  The  jury  would,  and  doubtless  did  consider 
that  the  bank  was  bound  by  what  took  place  between  D. 
J.  McCann  and  James,  in  Washington,  and  by  what  Pat. 
O.  Hawes  said  to  D.  J.  McCann  in  Washington,  under 
this  instruction. 

V.  McCann  acted  for  himself  alone;  indeed  there  is 
no  evidence  that  he  acted  otherwise  than  for  himseUl 
Indeed,  it  is  charged  in  the  petition  that  the  drafts  were 
procured  by  D.  J.  McCann,  and  indorsed  in  pursuance 
of  a  fraudulent  conspiracy  between  James  and  McCann 
to  defraud  the  state.  The  bank  was  not  a  party  to  this 
fraud.  The  bank  simply  performed  its  whole  duty  in 
this  matter.  It  should  not  be  held  responsible  for  the 
conspiracies  of  McCann  made  in  Washington  with  Gov- 
ernor James  and  executed  in  Nebraska.  See  the  case  of 
the  Bank  of  Coluiribia  v,  Patterson^s  Adm^r^  7  Wend.y 
in  which  it  is  said  by  Mr.  Justice  Parker,  all  the  learning 
upon  the  subject  of  corporate  liabilities  is  exhausted. 

VI.  In  all  these  matters  D.  J.  McCann  did  not  act 
officially  as  president  of  the  bank,  and  he  did  not  assume 
to  do  so,  and  if  he  had  assumed  to  do  so,  it  not  being 
within  the  scope  of  his  authority  as  president,  his  acts 
could  not  have  bound  the  corporation.  Foster  v.  E^ex 
Bank,  17  Mass.,  507. 

VII.  In  this  case  it  is  to  be  borne  in  mind  that  D. 
J,  McCann  was  acting  out  of  the  line  of  his  duty  as 
president  of  the  bank,  and  as  is  alleged,  and  the  proof 
tends  to  show,  to  commit  a  willful  injury,  and  to  perpe- 
trate a  fraud.  Under  such  circumstances  the  bank  is  not 
liable. 

The  evidence  in  the  present  case  upon  this  question 
was  not  submitted  to  the  jury;  and  the  fact  appears  in 
this  record  that  the  acts  complained  of  were  done  only 
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by  D.  J.  McCann,  and  in  pursuance  of  an  arrangement 
between  him  and  Acting  Governor  JameB.  It  was  error 
to  hold  the  bank,  and  to  charge  the  jury  in  effect,  that 
the  bank  was  liable  for  McCann's  illegal  and  unauthorized 
conspiracy  with  James. 

George  H.  Roberta^  Attorney  General  (with  whom 
was  T.  M,  Marquette)jfor  defendant  in  error,  in  support 
of  the  various  instructions  given  by  the  court,  cited  the 
following  cases:  Gerrard  v,  Pittsburgh  li.  R.y  29  Penn. 
State.  154.  State  v.  Ba^ik^  45  J/o.,  544.  Porter  v. 
Barik^  19  Yennont^  410.  Blaiadell  v.  Stevens^  16  Id,^ 
179.  Sugden  on  Vendors^  522.  Anderson  v.  Van  Alen^ 
12  Johns,,  343.  Hunter  v.  Field,  20  Ohio,  340.  They 
also  contended  that  the  objection  made  to  the  admission 
of  parts  of  the  deposition  of  Pat  O'llawes  were  made 
for  the  first  time  at  the  trial  of  the  cause,  and  the  only 
objection  that  could  then  be  insisted  upon  was  irrelevancy 
and  incompetency;  that  the  evidence  all  tends  to  show: 
First.  That  the  money  paid  on  the  drafts  belonged  to 
the  state.  Second.  That  the  defendants  had  knowledge 
of  the  facts.  Some  of  the  evidence  may  be  immaterial, 
but  not  irrelevant  or  incompetent  Mich.  Ven,  R.  R. 
Co.  V.  Coleman,  28  Mich,,  445. 

Maxwell,  J. 

The  drafts  in  question  were  drawn  in  favor  of  W.  H. 
James,  acting  governor,  or  order,  and  were  drawn  for 
money  due  the  state  from  the  United  States.  McCann  was 
a  stockholder  and  president  of  The  Nebraska  City  National 
Bank,  and  was  fully  aware  that  the  drafts  in  question 
belonged  to  the  state,  and  that  James  had  no  interest  in 
them  whatever,  but  was  merely  the  medium  to  transfer 
them  to  the  state  treasury.  James  testified  in  regard  to 
the  first  draft  received,  that  '^the  transaction  took  place 
in  The  Nebraska  City  National  Bank.      All  my  conver- 
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Bation  with  McCann  was  there.  I  indorsed  the  treasury 
draft  at  the  counter  of  the  bank,  and  received  from  him,  or 
some  one  in  the  bank,  a  certificate  of  deposit.  1  supposed 
it  to  be  the  certificate  of  the  bank,  and  not  that  of  D.  J. 
McCann,  or  D.  J.  McCann  &  Co.  I  did  not  know  there 
was  such  a  firm,  or  that  he  was  a  member  of  it.  I  dealt 
with  him  in  the  bank,  and  as  an  officer  of  the  bank,  and 
I  supposed  I  was  dealing  with  The  Nebraska  City 
National  Bank."  In  regard  to  the  second  draft  he  tes- 
tified: "McCann  was  present,  during  all  the  conversation 
with  O'Hawes,  and  knew  the  source  from  whence  the 
fund  was  derived.  The  second  draft  was  also  a  part  of  the 
militia  indemnity  fund,  received  from  th«  United  States, 
and  was  part  of  the  same  fund  as  the  first  draft  which 
McCann  brought  from  "Washington.  It  was  not  handed 
to  me  until  I  had  consented  to  allow  Pat.  O'Hawes  to  be 
paid  the  seven  hundred  and  fifty  dollars.  It  was  then 
handed  to  me,  and  I  indorsed  it  and  handed  it  to 
McCann,  who  turned  and  handed  it  to  the  cashier  or 
clerk  that  stood  near,  who  must  have  heard  the  previous 
conversation,  for  without  directions  or  instructions  from 
McCann  as  to  what  was  to  be  done  with  it,  he  took  the 
treasury  warrant  so  indorsed,  and  paid  O'Hawes,  as  I 
supposed,  the  seven  hundred  and  fifty  dollars."  This 
testimony  is  not  contradicted. 

The  rule  is  well  settled  that  notice  to  a  director  or 
knowledge  derived  by  him,  while  not  engaged  oflicially 
in  the  business  of  the  bank,  cannot  operate  to  the  preju- 
dice of  the  latter:  but  notice  to  the  cashier  of  a  bank 
ordinarily  will  be  notice  to  the  bank.  Conant  v.  Seneca 
County  Bank^  1  Ohio  States  298.  Sturgea  v.  Bank  of 
Circlevillej  11  Id.j  153. 

The  president  of  a  national  bank,  being  a  Btockholder 
and  director,  is  presumed  to  be  desirous  of  promoting  its 
welfare.    He  is  its  chief  executive  ofiicer,  and  has  a  gen- 
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eral  supervision  of  its  affairs.     Notice  to  him  will  be 
notice  to  the  bank.    Porter  v.  Bank,  19  Vt.,  410. 

In  this  case  McCann  is  shown  to  have  drawn  on  New 
York,  as  president  of  the  bank,  for  five  hundred  dollars, 
in  favor  of  O'Hawes  as  fees,  which  appears  to  have  been 
paid  and  charged  to  the  bank.  It  also  appears  that  he 
received  the  drafts  in  the  bank,  as  an  officer  of  the  bank; 
and  he  as  presiding  officer  has  verified  the  answer  of  the 
bank  in  this  case.  It  is  claimed,  however,  that  McCann  re- 
ceived the  drafts  in  his  own  name,  and  in  a  transaction  of 
his  own  separate  and  apart  from  the  bank,  and  that  after 
having  so  received  them,  he  transferred  them  to  the  bank 
and  was  credited  the  amount  thereof  on  his  account. 
Therefore,  although  a  cause  of  action  may  exist  against 
him,  the  bank  is  not  liable. 

There  is  no  proof  whatever  of  any  arrangement  between 
James  and  McCann,  whereby  McCann  was  to  take  these 
drafts  as  an  individual,  or  as  a  member  of  the  firm  of  D. 
J.  McCann  &  Co.,  while  on  the  other  hand  James  swears 
positively  that  he  supposed  he  was  dealing  with  the  bank. 

The  intention  of  James  being,  as  shown  by  the  testi- 
mony, to  deliver  the  drafts  to  the  bank,  the  fact  that  Mc- 
Cann received  them  and  afterwards  indorsed  them,  does 
not  change  the  character  of  the  transaction,  nor  make  it 
a  personal  one  between  McCann  and  James. 

The  drafts  having  been  delivered  to  McCann  as  an  officer 
of  the  bank,  at  its  counter  during  business  hours,  were 
delivered  to  the  bank;  and  notice  to  McCann  that  James 
was  not  the  owner  of  the  drafts,  and  had  no  interest  therein 
whatever,  was  notice  to  the  bank  of  those  facts.  And  the 
drafts  themselves  contained  on  their  face  sufficient  to  put 
the  purchaser  upon  inquiry  as  to  whether  James  was  the 
owner  or  not.  It  is  unnecessary  to  examine  the  case 
farther.  The  bank  having  purchased  these  drafts,  with 
notice  that  they  belonged  to  the  state,  and  having  collected 
the  same,  is  indebted  to  the  state  for  the  amount  so  re- 
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ceived ;  and  no  deduction  can  be  made  for  the  amount 
paid  by  the  bank  to  O'Hawes,  it  having  been  paid  with- 
out  authority  of  law.  The  judgment  of  the  district  court 
is  clearly  right,  and  must  be  affirmed. 

Judgment  affibmed. 


Etta  Hurfobd  and  others,  appellees,  v.  The  Cmr  op 
Omaha,  and  Edward  Johnson,  Treasurer  of  sah) 

Cnr,  APPELLANTS. 


1. 


ConstltiitioBal  Law :  taxes  :  streets.  A  statute  authorizing  a  city 
to  grade  and  improve  streets,  one  half  of  the  expense  to  be  paid  by  spe- 
cial tax  or  assessment  on  lots  abutting  thereon,  A^A/ constitutional,  under 
that  provision  authorizing  the  legislature  to  organize  cities  and  towns, 
and  restrict  their  power  of  taxation,  and  auessnunt. 


c^       2. 


; :    ASSESSMENT.      The  authority  to  levy  and  collect 

assessments  for  municipal  improvements,  is  an  express  constitutional 
power,  resting  alone  upon  constitutional  authority. 

Statntoa :  construction,  a  statute  providing  that  when  the  grade  of 
a  street  has  been  established  it  "shall  not  be  changed,  until  damages 
shall  have  been  assessed  and  determined,  and  the  amount  of  damages 
tendered  to  property  owners,  6e/ore  any  such  chamgt  shall  be  madt"  is 
mandatory ;  and  the  proceedings  of  a  city  council,  changing  the  grade  of 
a  street,  entering  into  a  contract  for  work  on  the  same,  and  levying  taxes 
on  adjoining  property  to  pay  therefor,  without  having  first  caused  the 
amount  of  damages  to  be  ascertained  and  tendered,  are  void. 


4. 


:  DIRECTORY  AND  MANDATORY  LAWS.   The  distinction  between 

directory  and  mandatory  statutes,  in  reference  to  the  action  of  a  city 
council  in  the  exercise  of  delegated  powers,  stated. 


This  was  an  appeal  from  a  decree  rendered  by  Hon. 
George  B.  Lake,  sitting  in  the  district  court  of  Douglas 
county,  granting  a  perpetual  injunction,  restraining  the 
defendants  from  levying  a  special  assessment  upon  real 
estate  abutting  upon  a  public  street  in  thp  city  of  Omaha, 
to  pay  one-half  the  expense  of  grading  the  same.  The 
material  facts  in  the  case  appear  in  the  opinion. 


I 


JANUARY  TERM,  1876.  337 

Hurford  v.  City  of  Omahap 

John  M.  Thurston  and  E.  Waheley^  for  the  appel- 
lants, the  City  of  Omaha. 

I.  The  act  of  1873,  is  a  legitimate  and  proper  exer- 
cise of  the  taxing  power  vested  solely  in  the  legislative 
department  of  tlie  state,  and  is  not  in  violation  of  any 
provision  of  our  state  constitution. 

1.  The  power  of  the  legislature  to  legislate  on  all 
matters  is  supreme  and  without  limit,  except  as  con- 
trolled by  the  constitution,  and  where  the  constitution 
is  silent  upon  any  particular  subject,  the  legislature  has 
as  much  power  over  it  as  has  the  parliament  of  Great 
Britain.  Potter* a  Dwarris  on  Stat,  and  Oonst,^  61,  414. 
JSx  paHe  Newraan^  9  Cal  ^  503.  Fletcher  v,  Peek^  6 
Cranch^  128.  People  v.  Draper^  15  New  York,  545. 
1  Renins  Com.y  488.  People  v.  Denniston^  23  New 
York,  247. 

2.  The  constitutional  power  of  the  legislature  to 
authorize  the  levy  of  a  special  assessment  upon  real 
estate,  abutting  upon  local  improvements,  to  pay  for  the 
same,  without  regard  to  whether  such  property  is  actu- 
ally benefited  or  injured  in  consequence  of  such  im- 
provement, has  alw^ays  been  maintained,  and  has  been 
confirmed  by  a  uniform  course  of  decisions  by  the  courts 
of  last  resort  in  nearly  every  state  of  the  Union,  and  in 
most  cases  where  the  state  constitutions  contained  the 
provision  that  "taxation  shall  be  equal  and  uniform." 
Dillon'^s  Mun,  Corp,^  See.  596.  Cooley  Const.  Law^ 
505.  Potter* %  DwarrU^  404.  People  v,  Mayor^  4:  New 
York^  410.  Gordon  v.  Cornea^  47  /^.,  608.  Butler  v. 
Toledo^  5  Ohio  State,  225.  Garret  v,  St  Louis,  25 
Missouri,  505. 

3.  The  above  power  has  been  expressly  aiBrmed  in 
cases  similar  to  this  in  all  respects  by  the  supreme  courts 
of  Ohio,  Wisconsin  and  Kansas,  under  the  power  granted 

22 
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to  the  legislature  bj^  provisions  in  their  constitutions 
exactly  the  same  as  found  in  section  4  of  article  VIII  of 
the  first  constitution  of  the  state  of  Nebraska.  Railroad 
V.  Connelly^  10  Ohio  State,  165.  Weeks  v.  Milwavkee, 
10  Wis,,  242.     Hinea  v.  Leavenworth,  3  KansaB,  186. 

II.  The  next  question  presented  is,  have  the  munici- 
pal authorities  substantially  complied  with  the  provis- 
ions of  the  city  charter  in  proceeding  to  let  a  contract 
for  grading  the  street^  and  in  attempting  to  levy  the 
assessment? 

We  contend  that  the  condition  precedent  to  enable  the 
city  authorities  to  prepare  plans  and  specifications,  adver- 
tise for  proposals  to  grade,  and  let  a  contract  therefor, 
had  been  performed  and  that  the  provision  of  the  section 
requiring  that  the  damages  caused  by  the  change  of 
grade  should  be  assessed,  and  the  amount  thereof  tend- 
ered to  tlie  property  owners  is  directory,  and  is  intended 
solely  for  the  protection  of  such  owners,  and  that  the 
assessment  and  tender  of  such  damages  after  the  execu- 
tion of  the  contract  for  grading  was  an  ample  protection 
and  a  substantial  compliance  with  law,  and  the  delay  in 
making  such  assessments  could  not  in  any  event  render 
void  the  proceedings  theretofore  taken  by  the  city. 

(r.  W,  Ambrose  and  Clinton  Briggs,  for  the  appellees. 

I.  The  act  is  unconstitutional.  No  mode  is  provided 
by  which  it  can  be  ascertained  whether  the  person  whose 
property  is  thus  subjected  to  the  burden  of  the  tax,  has 
l)een  benefited  or  damaged  by  the  work.  One  person 
may  be  damaged  $1,000,  another  benefited  $1,000  and 
each,  under  this  rule,  must  pay  the  same  amount,  and 
this  is  called  taxation. 

The  assertion  is  ventured  that  no  case  can  be  found, 
which  seems  to  sustain  this    kind  of  taxation,  but    that 
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the  case  is  expressly  put  upon  the  ground,  that  the  tax 
is  levied  upon  tlie  property  henefited  according  to  the 
benefit  conferred  hy  the  work. 

The  courts  of  the  country  have  gone  no  further  than  to 
say  that  '^assessments  on  property,  peculiarly  benefited 
by  local  improvements,  and  in  consideration  of  such 
benefits,  are  proper."  Hammit  v,  Philadelphia^  3  Am, 
Hejp.j  615.    Hoyt  v,  Saginaw^  19  Mich.^  44. 

It  is  clear  that  any  assessment  is  wrong  which  charges 
lands  with  a  sum  beyond  the  special  benefits  received.  If 
the  cost  of  any  improvement  exceeds  the  local  and  pecu- 
liar benefits,  the  improvement  should  either  not  be 
made  at  all,  or  the  excess  should  be  assumed  by  the  pub- 
lic and  become  a  part  of  the  general  levy.  And  there  can 
be  no  justification  for  any  proceeding  which  charges  the 
land  with  an  assessment  greater  than  the  benefits ;  it  is  a 
plain  case  of  appropriating  private  property  to  public 
use,  without  compensation.  Cooley  on  Taosation,  489, 
491. 

But  here,  no  such  immunity  from  confiscation  exists. 

The  legislature  have  simply  said,  no  matter  how 
much  you  are  damaged,  or  your  neighbor  benefited,  you 
have  received  ^'yov/r  %ta;tutory  equivalents'^  and  you  must 
be  content. 

Wliat  kind  of  an  equivalent  has  the  benefited  neighbor 
received? 

Take  the  case  as  it  stands  on  the  west  end  of  the 
avenue,  where  no  grade  was  ever  established  until  1873. 
The  plaintiff,  Rhodes,  is  filled  in  front  twenty  feet  His 
adjoining  neighbor,  Gibson,  is  very  materially  benefited. 
No  damage  can  be  assessed  to  Rhodes.  Under  the 
law,  none  of  the  benefits  received  by  Gibson  can  be 
assessed  to  his  property,  thereby  making  the  burden 
equal,  but  both  must  pay  the  same  rate  per  front  foot. 

This,  we  are  told,  must  be  upheld,  because  the  legis- 
lature is  supreme  and  have  so  provided. 
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This  is  a  kind  of  argument  whicli  would  be  invoked,  in 
case  the  legislature,  in  their  supreme  pleasure,  should  see 
fit  to  say  by  general  law,  and  for  general  pui'posev*;,  that  all 
houses  standing  within  one  blo<*.k  of  a  fixed  business  center 
should  be  taxed  $1,000  a  year,  and  the  houses  on  the 
second  block  should  be  taxed  $800  a  year,  and  so  on  to  the 
outskirts  of  the  city,  by  gradual  reduction,  until  you 
reached  the  dollar  tax  on  A's  house,  worth  ten  times 
the  sum  of  any  of  those  in  the  first  block,  and  one 
equally  benefited  by  the  police  regulations,  and  good 
government  of  the  city. 

If  there  is  no  limit  to  the  legislative  power,  then  the 
case  put  would  be  upheld.  Kneeland  v,  Milwaukee^  15 
Wis.,  458. 

But  there  is  a  limit,  for  the  verv  essence  of  taxation  is 
that  it  shall  be  equal  and  uniform.  Cooley  Con.  Zim.^ 
499.  Ottnwa  v.  /Spencer,  40  III.,  211.  Chicago  v.  Lar- 
nard,  35  III.,  203.. 

II.  They  had  no  power  to  make  the  contract.  It 
was  not  given  them  by  the  statute,  and  their  action  in 
letting  it  was  void.  Hoyt  v,  Saginaw,  19  Mich.,  44. 
Leavejiworth  v,  Rankin,  2  Kan.,  357.  Clark  v.  De% 
Moines,  19  Iowa,  199.  '  Vincent  v.  NatUucket,  12  Cush, 
103.    Donavan  v.  New  York,  33  N.  Y.,  291. 

Gantt,  J. 

By  act  of  tlie  legislature,  approved  February  2d,  1857, 
the  city  of  Omaha  was  incorporated,  and  by  virtue  of 
this  act,  and  acts  supplemental  and  amendatory  thereof, 
it  has  been  and  still  is  a  municipal  corporation.  On  the 
10th  day  of  July,  1874,  it  entered  into  a  written  con- 
tract with  A.  J.  Ilanscom  to  grade  St.  Mary's  avenue, 
and  a  part  of  Howard  street,  according  to  certain  plans, 
specifications  and  profile  of  grade,  for  a  certain  specific 
sum  of  money  to  be  paid  as  follows:  one-half  in  warrants 
to  be  drawn  on  the  general  fund,  and  one-half  in  war- 
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rants  to  be  drawn  on  a  special  fund  to  be  raised  by 
assessment  to  be  levied  on  the  property  abutting  on  the 
line  of  said  street  and  avenue.  The  plaintiffs  allege 
that  the  contract  with  Hanscom  changed  the  grade  of 
St.  Mary's  avenue,  established  in  1866,  and  the  grade 
of  Howard  street  established  in  1868.  The  defendants 
deny  that  any  such  former  grades  were  established,  and 
aver  that  the  grades  of  said  streets  were  lirst  established 
in  1873. 

It  appears  that  on  the  29th  day  of  July,  1873,  an  ordi- 
nance was  passed  by  the  city  council  and  approved  by 
the  mayor,  entitled  ^^an  ordinance  establishing  the 
grade  of  St.  Mary's  avenue."  This  ordinance  defines 
what  the  grade  shall  be,  but  it  does  not  appear  that  any 
further  steps  were  taken  in  the  matter  until  the  contract 
was  made  on  the  10th  day  of  July,  1874,  with  Hanscom, 
who  within  a  day  or  two  thereafter  commenced  work  under 
his  contract.  On  the  18th  day  of  July,  1874,  the  mayor 
appointed  appraisers  to  assess  the  damages  to  owners  of 
property  abutting  on  the  streets  then  being  graded;  on 
the  21st  of  the  same  month  the  appraisers  made  a  report, 
and  the  damages  by  them  assessed  were  tendered  to  the 
property  owners.  In  respect  to  the  grade  established  in 
1866,  evidence  was  offered  on  tlie  hearing  of  the  cause. 
The  fact  to  be  ascertained  from  the  proofs,  is  not  whether 
the  council  made  a  complete  record  of  all  its  proceedings, 
but  whether  the  grade  was  officially  established  on  the 
f^yenue  at  that  time.  The  minutes  of  the  council  show 
that  on  the  11th  day  of  April,  1866,  a  report  of  the  city 
engineer  was  made  in  relation  to  the  establishing  of 
streets  in  the  southwestern  part  of  the  city;  that  on  the 
18th  day  of  the  same  month  he  was  by  resolution  of  the 
council  directed  to  re-survey  and  locate  the  proposed 
extension  of  Howard  street,  and  on  the  25th  day  of 
May  in  the  same  year,  the  couitcil  adopted,  ratified  and 
confirmed  the  report  of  the  engineer,  and  directed  the 
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street  commissioner  to  cause  the  streets  to  be  opened  for 
public  use  "  as  platted  by  the  engineer  and  placed'on 
file  with  the  city  clerk."  Again  on  the  12th  day  of 
July,  1866,  the  city  engineer  submitted  a  report  of 
grade,  and  at  the  same  time  it  was  by  the  city  council 
resolved  "  that  the  profile  and  proposed  grade  reported 
by  the  city  engineer,  of  St.  Mary's  avenue,  now  on  file 
be  and  the  same  is  hereby  adopted  as  the  grade  of  said 
avenue  within  the  limits  designated  by  such  profile.'* 

E.  Dutton  testified  that  he  was  city  engineer  since 
1874,  and  that  the  profile  showing  the  grade  of  St.  Mary's 
avenue,  purporting  to  have  been  made  in  1866,  was 
kept  in  his  oflSce,  but  he  don't  know  who  prepared  it, 
and  has  never  seen  any  record  of  it.  B,  E.  B.  Kennedy 
testifies  that  he  was  city  solicitor  in  1866-7;  that  the 
profile  in  question  was  made  by  one  Barnard,  who  was 
then  city  engineer;  that  he  saw  the  profile  when  Barnard 
reported  it,  and  identifies  it  to  be  the  same  one  upon 
which  the  proceedings  of  the  council  were  had  at  the 
time,  and  also  says  that  he  frequently  referred  to  it.  We 
think  this  evidence  was  properly  admitted,  and  that  the 
proofs  clearly  show  that  the  grade  of  St.  Mary's  avenue 
was  officially  established  by  the  council  in  1866.  The 
above  statement,  substantially,  contains  all  the  facts 
material  to  the  questions  raised  on  the  argument  of  this 
cause;  and  the  questions  presented  for  consideration  may 
be  comprised  in  the  following  propositions: 

1.  Whether  the  power  conferred  on  the  city  council, 
by  act  of  March  28,  1873,  to  collect  one-half  of  the 
expense  of  grading  a  street  by  special  tax  or  assessment 
on  lots  and  pieces  of  ground  abutting  thereon,  is  uncon- 
stitutional and  inoperative. 

2.  Whether  the  proceedings  of  the  council  changing 
the  grade  of  a  street,  without  having  first  caused  the 
damages  to  owners  of  property  abutting  thereon  to  be 
ascertained  and  tendered,  are  without  authority  and  void. 
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The  first  proposition  has  special  reference  to  the  right 
of  taking  private  property  for  public  use;  and  the  power 
of  the  government  and  the  rights  of  the  citizen  in  regard 
to  taxation  and  the  right  of  eminent  domain,  are  clearly 
defined  and  explained  by  Judge  Ruggles  in  the  case  of 
The  People  v.  The  Mayor  of  Brooklyn^  4  New  York^  422, 
to  be  as  follows:  "Private  property  may  be  constitu- 
tionally taken  for  public  use,  in  two  modes:  that  is  to  say, 
by  taxation,  and  the  right  of  eminent  domain.  These 
are  rights  which  the  people  collectively  retain,  over  the 
property  of  individuals,  to  resume  such  portions  as 
may  be  necessary  for  public  use.  The  right  of  taxation 
and  the  right  of  eminent  domain  rest  substantially  on 
the  same  foundation.  Compensation  is  made  when  pri- 
vate property  is  taken  in  either  way.  Money  is  property. 
Taxation  takes  it  for  public  use,  and  the  taxpayer  receives, 
or  is  supposed  to  receive,  his  just  compensation  in  the 
protection  which  the  government  affords  to  his  life,  lib- 
erty and  property,  and  the  increase  of  value  of  his  pos- 
sessions by  the  use  to  which  the  government  applies  the 
money  raised  by  tax.  "When  private  property  is  taken  by 
eminent  domain  special  compensation  is  made.  Taxation 
exacts  money  or  service  from  individuals,  as  due  for  their 
respective  shares  of  contribution  to  any  public  burthen. 
Private  property  taken  for  public  use  by  right  of  eminent 
domain,  is  taken,  not  as  the  owner's  share  of  contribution 
to  a  public  burthen,  but  as  so  much  beyond  his  share." 

These  elementary  principles  are  essential  to  the  main- 
tenance of  an  enlightened  and  responsible  government, 
and  when  reduced  to  a  single  axiom  in  the  functions  of 
government,  it  is  this:  Taxation  exacts  from  the  individ- 
ual merely  his  proportionate  share  of  contribution  to  a 
public  burthen,  and  whatever  is  taken  beyond  this,  is  an 
exercise  of  the  right  of  eminent  domain.  Now,  if  the 
first  proposition  is  considered  in  the  light  of  these  fun- 
damental principles,  and  independent  of  any  affirmative 
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constitutional  provision,  I  think  it  should  be  answered  in 
the  affirmative.  If  the  taxing  power  can  only  require  the 
individual  to  contribute  his  proportional  share  to  the 
public  burthen^  upon  what  principle  of  ethics,  can  an 
as8est>ment  against  him,  as  provided  for  in  the  statute,  be 
denominated  a  ta^lf?  It  seems  to  me  that  the  injustice  of 
such  assessment  obtains  by  reason  of  its  not  being  co-ex- 
tensive, as  in  ordinary  taxation,  with  some  one  of  the  civil 
sub-divisions  into  which  the  state  is  divided  for  govern- 
mental purposes,  and  by  reason  of  the  fact  that  it  is  tak- 
ing the  property  of  a  few  individuals  to  pay  the  expense 
of  making  a  public  highway  or  street,  over  and  upon 
which  every  citizen  of  the  whole  city  has  the  same  abso- 
lute right  of  use  as  the  individual  whose  money  or 
property  is  taken  to  make  it.  Those  who  are  compelled 
to  pay  for  the  work,  are  entitled  to  no  peculiar  use  of  the 
street  not  common  to  the  public  generally.  But  it  is  said 
that  human  wisdom  cannot  devise  a  system  of  taxation 
which  will  produce  complete  equity  in  respect  to  the 
apportionment  of  taxes  and  the  benefits  to  arise  from 
their  expenditure,  and,  tlierefore  the  theory  upon  which 
this  right  to  take  private  property  by  assessment,  is 
based  on  the  ground  that  the  law  assumes  that  by  reason 
of  the  work  being  done,  special  benefits  accrue  to  the 
persons  against  whom  the  assessments  are  levied.  But 
npon  what  principle  can  the  right  of  the  government  be 
maintained  to  tax  the  citizen  to  make  improvements  for 
his  own  benefit?  According  to  the  principle  upon  which 
the  right  of  taxation  rests,  the  question  in  regard  to  the  pro- 
priety of  making  a  high  way  or  street  for  public  use,  is  not 
whether  it  will  benefit  some  individuals,  or  greatly  injure 
others,  ])ut  whether  the  public  convenience  or  necessity 
requires  the  work  to  be  done.  It  is  not  properly  the 
business  or  purpose  of  government  to  improve  the  pri- 
vate property  of  individuals,  and  then  by  an  exercise  of 
arbitrary  power  compel  them  to  pay  the  cost  of  such 
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improvement.  I  think  it  will  not  be  claimed  that  the 
exercise  of  such  power  belongs  to  the  functions  of  good 
government,  and  yet  to  maintain  the  theory  of  such  assess- 
ments, must  necessarily  imply  the  exercise  of  such  power. 
Therefore,  it  seems  to  me,  upon  sound  principle,  that 
when  a  public  highway  or  street  is  needed,  it  is  the  duty 
of  the  government  to  make  it,  or  if  it  is  not  needed  for 
public  use,  then  the  public  have  no  right  to  make  it. 

Justice  Campbell,  in  an  elaborate  discussion  in  support 
of  the  proposition  that  the  right  to  make  improvements 
and  charge  the  cost  to  the  property  of  individuals,  upon 
the  theory  of  private  benefits,  cannot  be  sustained  on 
principle — referring  to  the  case  of  The  People  v.  Mayor 
of  Brooklyn^  defining  the  distinction  between  taxation 
and  the  taking  of  private  property  by  right  of  eminent 
domain,  says:  '^  I  am  unable  to  see  how,  under  such  a 
distinction,  that  can  be  regarded  as  a  legitimate  exercise 
of  the  taxing  power,  which  requires  more  than  a  propor- 
tionate share  to  be  contributed.  It  does  not  follow 
because  the  power  is  not  that  of  taxing  property  for  pub- 
lic use,  that  it  is  the  taxing  power.  It  may  be  neither, 
and  illegal  and  arbitrary  for  the  reason  that  it  is  neither." 

Judge  Christiancy  says,  that  ^'  to  compel  individuals 
to  contribute  money  or  property  to  the  use  of  the  public 
without  reference  to  any  common  ratio,  and  without 
requiring  the  sum  to  be  paid  by  one  piece  or  kind  of 
property,  or  by  one  person,  to  bear  any  relation  whatever 
to  that  paid  by  another,  is,  it  seems  to  me,  to  levy  a 
forced  contribution,  not  a  tax,  duty  or  impost  within  the 
sense  of  these  terms,  as  applied  to  the  exercise  of  power 
by  an  enlightened  and  responsible  government."  Wood- 
bridge  v.  Detroit,  8  Mich.,  291-306. 

Justice  Paine,  in  delivering  the  opinion  of  the  court 
in  Weeks  v,  Milwaukee,  10  Wis.,  258,  says  in  reference 
to  making  a  street,  that  "  it  must  be  for  a  public  pur- 
pose; and  it  being  once  established  that  the  construction 
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of  Streets  is  for  a  public  purpose  that  will  justify  taxa- 
tion, I  think  it  follows,  if  the  matter  is  to  be  settled  on 
prin<;iple,  that  the  taxation  should  be  equal  and  uniform, 
and  that  to  make  it  so,  the  whole  taxable  property  of  the 
political  division  in  which  the  improvement  is  made, 
should  be  taxed  by  a  uniform  rule  for  the  purpose  of  its 
construction."  And  in  respect  to  the  system  of  enforc- 
ing special  assessments  on  the  ground  of  private  benefits, 
he  says:  '^  I  think  this  is  the  same  iu  principle,  as  it 
would  be  to  say,  that  the  town  in  which  the  county  seat 
Is,  should  build  the  county  buildings,  or  that  the  county 
where  the  capital  is  located  should  construct  the  public 
edifices  of  the  state,  upon  the  ground  that  by  being 
located  nearer,  they  derived  a  greater  benefit  than  oth- 
ers." And  now,  from  a  careful  examination  of  the  sub- 
ject, I  am  constrained  to  say,  in  the  language  of  Justice 
Paine,  that  "  if  the  question  was  whether  the  assessments 
should  be  sustained  on  principle,  I  should  have  no  hesi- 
tation in  deciding  it  in  the  negative." 

But  in  the  determination  of  the  first  proposition,  the 
question  is  not  simply  whether  the  theory  of  special 
assessments  is  sound  in  principle,^  or  inequitable  and 
unjust  in  its  operation,  but  whether  the  legislature  has 
power  under  the  constitution  to  establish  such  a  system. 
And  I  think  this  legislative  power  is  recognized  in  the 
4th  section  of  Article  VIII  of  the  constitution.  It  is  de- 
clared that  the  ^'  legislature  shall  provide  for  the  organiza- 
tion of  cities  and  incorporated  villages  by  general  laws; 
and  restrict  their  power  of  taxation,  assessment^  borrowing 
money,  contracting  debts,  and  loaning  their  credit,  so  as 
to  prevent  the  abuse  of  such  power."  The  constitution 
of  Wisconsin  contains  a  similar  provision,  and  after  an 
elaborate  discussion  of  the  meaning  and  eflfect  of  the 
word  '*  assessment"  as  used  in  the  constitution,  in  the 
case  of  Weeks  v,  Milwaukee,  it  seems  to  have  been  the 
unanimous  opinion  of  the  court  that  the  word  had  Yeter- 
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ence  to  the  special  system  of  assessments  for  municipal 
improvements  which  had  existed  and  given  rise  to  so 
much  discussion  and  litigation  in  other  and  older  states; 
and  although  the  system  has  been  so  far  separated  and 
distinguished  from  general  taxation,  as  to  have  obtained 
the  distinct  name  of  "  assessment,"  yet  the  word  as  used 
in  the  constitution  is  a  clear  recognition  of  the  existence 
and  legality  of  the  power.  The  constitution  of  the  state 
of  New  York  also  contains  a  similar  provision,  and  the 
decision  in  the  case  of  The  People  v.  Mayor  oj^ Brook- 
lyn^  seems,  in  some  measure,  at  least,  to  be  based  on 
this  constitutional  ground,  for  Judge  Kuggles  says  that 
"the  constitution  in  this  section  recognizes  and  affirms 
the  validity  of  the  legislation  by  which  city  and  village 
assessments  for  local  purposes  like  that  now  in  contro- 
versy, are  authorized,  and  it  seems  to  remove  all  doubt 
in  relation  to  the  legislative  power  in  question."  Hines 
V.  Leavenworth^  3  Kansas^  186.  Rail/road  v.  Go'mielly^ 
10  Ohio  State,  166. 

I  must  conclude  that  the  word  "assessment"  as  used  in 
juxtaposition  to  that  of  "taxation"  in  the  constitution  has 
a  specific  meaning,  and  includes  all  the  steps  necessary  to 
be  taken  in  the  legitimate  exercise  of  the  power,  just  as 
taxation  includes  all  taxation  generally;  or  in  other  words 
that  the  authority  to  levy  and  collect  "assessments"  for 
municipal  improvements  is  an  express  constitutional 
power,  resting  alone  upon  constitutional  authority. 

The  second  proposition  involves  the  consideration  of 
many  important  questions.  The  authority  to  levy  special 
assessments  is  found  in  section  forty,  of  the  act  of  March 
28,  1873,  which  provides  that  the  "mayor  and  council  of 
any  city  governed  by  this  act,  shall  have  power  to  estab- 
lish the  grade  of  any  street,  avenue  or  alley  within  the 
city,  and  when  the  grade  of  any  street,  avenue  or  alley  shall 
have  been  established,  such  grade  shall  not  he  changed^ 
except  by  a  vote  of  two-thirds  of  the  council,  and  not  then 


348       SUPREME  COURT  OF  NEBRASKA, 

Hurtord  T.  City  of  Omaha. 

until  the  darnageB  to  property  ovmers^  which  may  be 
caused  by  such  change  of  grade,  shall  have  been  assessed 
and  determined  by  thi'ee  disinterested  appraisers,  who 
shall  be  appointed  by  the  mayor  and  council  for  that 
purpose,  who  shall  make  such  appraisement,  taking  into 
consideration  the  benefits,  if  any,  to  such  property,  and 
file  their  report  with  the  city  clerk  within  ten  days  after 
receiving  notice  of  their  appointment,  and  the  amount 
of  damages  so  assessed  shall  be  tendered  to  such  prop- 
erty owners  or  their  agents  before  any  such  change  sJudl 
he  inadeP 

Upon  application  for  the  change  of  a  street  grade,  the 
council  must  determine  as  to  the  propriety  of  making 
such  change.  But  the  determination  of  this  question, 
not  only  involves  the  inquiry  as  to  whether  the  public 
necessities  require  such  change  to  be  made,  but  it  seems 
that  under  the  provisions  of  the  law  conferring  the  power, 
the  council  shall  first  ascertain  the  damages  which  such 
change  of  grade  shall  occasion  to  the  owners  of  property 
abutting  on  such  street,  and  should  also  have  a  reliable 
estimate  of  the  cost  of  grading,  and  then  under  all  the 
circumstances  and  conditions  of  things  at  the  time,  it  can 
intelligently  determine  whether  the  work  of  such  change 
of  grade  should  be  undertaken  or  not.  Again,  the  exer- 
cise of  this  power,  and  the  execution  of  the  necessary 
subsequent  proceedings,  dependent  thereon,  may  neces- 
sarily affect  rights  of  property,  and  therefore  the  actioa 
of  the  council  in  such  case  in  the  first  step  taken  in  its 
proceedings,  may  result  in  divesting  the  title  to  real 
property  of  one  citizen  and  transferring  it  to  another; 
and  this  effect  of  its  action  seems  clear  and  unquestion- 
able when  we  take  into  consideration  the  fact  that  the 
act  provides  that  the  city  treasurer,  upon  the  proper  certifi- 
cate delivered  to  him,  describing  each  lot  or  piece  of  ground 
subject  to  assessment,  and  stating  the  amount  assessed 
thereon,  shall,  after  giving  the  required  notice,  proceed 


JANUARY  TERM,  1876.  349 

Hurford  v.  City  of  Omaha. 

to  collect  Bnch  assessment  or  special  tax  by  distress  and 
sale  of  the  personal  property  of  the  person  or  persona 
against  whom  the  same  is  assessed;  and  providing 
further,  that  whenever  personal  property  cannot  be 
fonnd,  a  complete  delinquent  list  of  ^11  lots  and  parcels 
of  real  estate,  upon  which  such  assessments  remain  un- 
paid, shall  be  delivered  to  the  county  treasurer,  who  shall 
advertise  and  sell  the  same  for  the  payment  of  such 
delinquent  tax  or  assessment,  at  the  time  he  sells  real 
estate  for  delinquent  county  tax.  The  statute  also  makes 
such  special  assessment  a  perpetual  lien  upon  the  i*eal 
estate  from  the  day  it  is  levied.  All  these  questions  are 
involved  in  the  consideration  of  the  general  proposition, 
and  with  them  in  view  I  now  approach  the  inquiry 
whether  the  provisions  of  the  statute,  as  above  quoted, 
are  to  be  regarded  as  mandatory  or  directory  merely. 

It  sometimes  becomes  a  very  grave  question  in  the 
construction  of  statutes,  whether  particular  provisions  are 
to  be  regarded  as  mandatory  or  directory.  It  is,  however, 
a  familiar  principle  that  statutes  relating  merely  to  mat- 
ters of  convenience,  or  to  the  orderly  and  prompt  conduct 
of  business,  and  not  to  the  essence  of  the  thing  to  be 
done, are  generally  considered  as  directory  only;  but  this 
doctrine  has  been  carried  so  far  in  some  cases,  that  it 
seems  impossible  to  reconcile  all  the  cases  in  which  the 
question  has  been  considered ;  and  if  equal  force  were 
given  to  each  case  found  in  the  books,  it  would  be  a 
fruitless  effort  to  attempt  to  fix  any  settled,  discriminate 
point  between  a  mandatory  and  a  directory  statute. 
JSehard^J.^uiBriggav. Giorgia^lZ  F<?^»m.,72,very  justly 
observes.:  "I  am  not  well  satisfied  with  the  summary 
mode  of  getting  rid  of  a  statutory  provision  by  calling 
it  directory.  If  one  positive  requirement  and  provision 
of  a  statute  may  be  avoided  in  that  way,  we  see  no  reason 
why  another  may  not"  And  in  District  -  Township  v. 
Dubuque^  7  Iowa  276,  it  is  said  that  "  aflirraative  words 
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may,  and  often  do  iraply  a  negative  of  what  is  not 
affirmed,  as  strongly  as  if  expressed.  So,  also,  if  by  the 
language  used,  a  thing  is  limited  to  be  done  in  a  partic- 
ular form  or  manner,  it  includes  a  negative  that  it  shall 
not  be  done  otherwise.  Affirmative  expressions  that 
introduce  a  new  rule,  imply  a  negative  of  all  that  is  not 
within  the  purview."  But  it  is  deemed  unnecessary  to 
enter  into  a  review  of  the  authorities  upon  this  question. 

It  will  be  conceded  that  the  powers  of  a  city  council 
are  not  derived  from  the  common  law;  that  its  only 
power  to  act,  in  any  case,  is  derived  wholly  from  the 
statute;  and  therefore  it  possesses  no  power  but  such  as 
is  expressly  granted  by  statute,  or  may  be  incidentally 
necessary  to  carry  into  execution  the  power  expressly 
given  by  the  statute.  It  may  also  be  laid  down  as  a 
general  rule,  that  the  power  given  must  be  exercised  in 
the  mode  prescribed  by  the  statute.  Hence,  when  the 
statute  prescribes  a  particular  mode  in  which  the  corpo- 
ration is  to  act,  it  can  only  act  in  the  mode  prescribed. 
To  sanction  a  contrary  doctrine,  it  seems  to  me,  would 
place  the  corporation  above  the  law,  and  would,  to  say 
the  least,  be  fraught  with  dangerous  consequences.  If 
such  a  doctrine  should  prevail,  is  there  not  reason  to  fear 
that  corporations  might  soon  become  intolerable  nui- 
sauces?  But  however  this  may  be,  with  all  due  defer- 
ence to  the  authorities  upon  the  question  of  construction, 
it  seems  to  me,  from  the  most  replete  examination  I 
could  give  the  subject,  that  the  following  rules  may  be 
laid  down  as  a  safe  guide  in  the  interpretation  of  statutes, 
relating  to  the  question  under  consideration: 

1.  That  when  the  particular  provision  of  the  statute 
relates  to  some  immaterial  matter,  where  compliance  is  a 
matter  of  convenience  rather  than  substance,  or  where 
the  directions  of  the  statute  are  given  with  a  view  to  the 
proper,  orderly,  and  prompt  conduct  of  business  merely, 
the  provision  may  generally  be  regarded  as  directory. 
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2.  Wlien  a  fair  interpretation  of  the  statute,  which 
directs  acts  or  proceedings  to  be  done  in  a  certain  way, 
shows  that  the  legislature  intended  a  compliance  with 
such  provision  to  be  essential  to  the  validity  of  the  act  or 
proceeding,  or  when  some  antecedent  and  pre-requisite 
conditions  must  exist  prior  to  the  exercise  of  power,  or 
must  be  performed  before  certain  other  powers  can  be 
exercised,  then  the  statute  must  be  regarded  as  manda- 
tory. And  under  such  statutory  provisions,  the  corpora- 
tion has  no  election  in  the  matter  as  to  how  or  when 
the  duties  shall  be  performed,  and  municipal  oiBcers 
have  no  option  or  authority  to  act  diflTerently  from  the 
mode  particularly  prescribed.  And  if  there  be  manifest 
irregularity  in  the  proceedings,  presumptions  are  not 
indulged  to  sustain  such  proceedings,  or  to  give  new 
character  to  that  which  is  seen  to  be  defective,  or  to  sup- 
ply the  place  of  that  which  is  not  apparent. 

3.  When  the  statutory  provision  relates  to  acts  or  pro- 
ceedings immaterial  in  themselves,  but  contains  nega- 
tive terms,  either  expressed  or  implied,  then  such  nega- 
tive terms  clearly  show  a  legislative  intent  to  impose  a 
limitation,  and  therefore  the  statute  becomes  imperative, 
and  requires  strict  performance  in  the  mode  or  manner 
prescribed.     People  v.  Schermerhom^  19  Barh.y  558; 

I  Kent^  4:61,  et  seq.;  InJiabitants  of  Veasie  v.  Inhabi- 
tants of  China,  50  Maine,  526;  People  v.  Supervisors, 

II  Ahhott,  104. 

Ifow,  according  to  these  principles,  it  seems  clear  that 
the  provisions  of  the  statute  are  mandatory.  They  pro- 
vide that  when  a  grade  has  been  established  it  shall  not  he 
changed  until  the  damage  to  property  owners  which  inay 
he  caused  by  such  change  shall  have  been  assessed  and 
determined;  and  that  the  amo  unt  of  damages  so  assessed 
shall  be  tendered  to  the  property  owners  or  their  agents, 
before  any  such  change  of  grade  shall  be  made. 

The  power  conferred  concerns  both  the  public  and 
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individuals,  and  the  mode  in  which  the  exercise  of  it  is 
prescribed,  is  accompanied  with  very  strong  negative 
terms.  However  the  mayor  and  council,  wholly  disre- 
garding the  mode  of  procedure  prescribed  by  the  statute, 
and  without  having  any  data  whatever,  from  which,  under 
the  circumstances  and  condition  of  things,  at  the  time, 
they  might  decide  whether  it  would  be  advisable  for  the 
city  to  incur  the  expense  and  liabilities  of  such  an  enter- 
prise, have  attempted  to  establish  a  change  of  grade,  and 
to  contract  for  the  grading  of  the  street.  Is  not  such  a 
proceeding  a  plain  violation  of  the  statute?  It  is  said 
that  "no  principle  is  more  iirmly  established  or  rests  on 
a  more  secure  foundation,  than  the  rule  which  declares, 
when  a  law  is  plain  and  unambiguous,  whether  it  be  ex- 
pressed in  general  or  limited  terms,  that  th^  legislature 
shall  be  intended  to  mean  what  they  have  plainly  ex- 
pressed," and  again  that  the  intention  of  the  legislature 
should  control  absolutely  the  action  of  the  judiciary. 
Where  that  intention  is  clearly  ascertained,  the  courts 
have  no  other  duty  to  perform  than  to  execute  the 
legislative  will,  without  any  regard  to  their  own  views 
as  to  the  wisdom  or  justice  of  the  particular  enact- 
ment." Sedg.  on  Stat,  and  Con.  Law^  325.  Do  not 
these  rules  of  law  apply  with  much  greater  force 
to  the  action  of  a  city  council  in  the  exercise  of 
mei-ely  delegated  powers?  Bat  the  statute  in  question 
imposes  a  limitation  on  the  exercise  of  the  power  delega- 
ted, requiring  a  condition  precedent  to  be  performed,  and 
until  this  pre-requisite  is  complied  with,  it  seems  clear 
that  the  council  acquires  no  jurisdiction  of  the  subject 
matter.  The  restriction  is  absolute,  and  therefore  the 
exercise  of  the  power  in  any  other  way  than  that  pre- 
scribed, renders  the  proceedings  void.  Swift  v.  Ctty  of 
Williamsburg^  24  Barb.,  427. 

And  again,  as  hereinbefore  stated,  the  action  of  the 
council  from  the  first  step  taken  in  the  matter,  may 
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aifect  rights  of  property  and  resnlt  in  divesting  tl\e  title 
to  property  of  one  citizen,  and  transferring  it  to  another. 
Hence  the  statute  mnst  be  strictly  construed,  for  it  has 
been  said  that  every  statutory  authority  in  derogation  of 
the  common  law  to  divest  the  title  of  one,  and  transfer  it 
to  another  must  be  strictly  pursued,  or  the  title  will 
not  pass. 

In  Creigkton  v.  Mason,  27  Cal.,  728,  it  is  said  that 
"when  summary  proceedings  are  authorized  by  statute, 
the  eflTect  of  which  is  to  divest  or  affect  rights  of  property, 
the  statute  must  be  strictly  construed,  and  the  power 
conferred  must  be  exercised  precisely  as  given;  any 
departure  vitiates  the  whole  proceeding."  Stucker  v, 
Kelly,  7  HUl,  25-  This  rule  of  law  is  so  well  established 
upon  principle,  and  authority,  that  it  is  unnecessary  to 
cite  authorities  in  support  of  it. 

For  the  reason  given  in  the  discussion  of  the  second 
general  proposition,  we  think  the  action  of  the  council, 
at  least  so  far  as  regards  the  plaintiffs,  was  without 
authority  and  absolutely  void,  and  therefore  the  decree 
rendered  in  the  district  court  should  be  affirmed. 

Decbee  accordingly. 


:  AMENDING  STATUTES.    Where  an  act  is  not  complete  in  itself, 

but  is  clearly  amendatory  of  some  former  statute,  it  is  within  the  consti- 
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tutional  inhibitioif  above  cited.  Nor  would  it  make  any  difference  in  this 
respect,  whether  by  its  title,  or  in  the  body  of  the  act,  the  new  statute 
assume  to  be  amendatory  or  not;  it  is  enough  if  it  clearly  have  that 
effect. 

This  was  a  petition  in  error  from  a  final  order  of  the 
district  court  of  Lancaster  county,  dismissing  an  appeal 
taken  by  the  defendants  fi-om  a  judgment  of  the  probate 
court  in  a  civil  action  therein  determined,  in  May,  1875. 

Larribj  BUUngaley  <J&  Lambertson^  for  plaintiffs  in 
error,  in  contending  that  the  appeal  act  of  1875  was 
unconstitutional,  cited  The  People  v.  McCallum^  1 
N^el,^  199.  Cooley  Const.  Lim,^  151.  State  v.  Silver^ 
9  Nevada^  227.  Winona  v.  Waldron^  11  Minn,,  615. 
People  V,  Mahaney,  13  Mieh.^  497.  Draper  v.  Falley, 
33  Ind,,  470.  The  Mayor  v.  Trigg,  46  Mo.,  288.  City 
of  Portland  v.  Stock,  2  Oregon,  69. 

Oroff  {&  Ames,  for  defendant  in  error,  cited  Bird  v. 
The  County  of  Wasco,  3  Oregon,  282.  Lehman  v. 
Mc Bride,  15  Ohio  State,  601. 

Lake,  Ch.  J. 

This  case  calls  for  a  construction  of  the  act  of  the  legis- 
lature "regulating  the  taking  of  appeals  from  the  judg- 
ments of  probate  judges  and  justices  of  the  peace," 
approved,  February  24th,  1875.  It  is  contended,  on  the 
part  of  the  plaintiff  in  error,  that  it  violates  the  pro- 
vision of  the  constitution,  then  in  force,  which  declares 
that  "no  bill  shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  the  title;  and  no  law  shall 
be  revived  or  amended,  unless  the  new  act  contain  the 
entire  act  revived,  and  the  sections  amended/  and  the 
section  or  sections  so  amended  shall  be  repealed."  It  is 
clear  that  if  effect  shall  be  given  to  the  act  in  question, 
the  appellant  was  in  default  in  not  causing  the  transcript, 
and  imdertaking,  to  be  filed  in  the  appellate  court  withia 
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ten  days  from  the  rendition  of  the  judgment  appealed 
from ;  and  this  being  necessary  to  give  the  district  court 
jurisdiction  of  the  case,  the  appeal  was  rightly  dismissed. 
But  if,  on  the  contrary,  the  act  shall  be  declared  uncon- 
stitutional, then  the  appeal  was  well  taken,  and  it  was 
error  to  dismiss  it. 

The  act  in  question  is  as  follows: 

^'Section  1.  That  upon  appeal  from  the  final  judg- 
ment of  the  probate  judge,  or  any  justice  of  the  peace,  to 
the  district  court  of  the  county  where  the  judgment  was 
rendered,  as  now  provided  by  law,  the  appellant  shall,  at 
the  time  of  taking  such  appeal^  file  the  transcript  and 
undertaking,  now  required  by  law  to  be  filed  in  cases  of 
appeal,  in  the  appellate  court;  and  the  plaintiff  shall, 
within  twenty  days  thereafter,  file  the  petition  as  required 
by  law  to  be  filed,  in  civil  cases,  in  the  court  to  which 
such  appeal  is  taken;  and  the  answer  shall  be  filed  and 
issue  joined  as  in  cases  commenced  in  such  appellate 
court. 

"aS^<?.  2.  All  acts  or  parts  of  acts  inconsistent  with 
this  act  are  hereby  repealed. 

"iiSec.  3.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage." 

An  analytical  examination  of  the  first  section  of  this 
act  will  show  that  two  objects  were  evidently  aimed  at  in 
its  enactment:  firsts  to  shorten  the  time  within  which 
the  transcript  must  be  filed,  and  the  case  docketed  in  the 
appellate  court;  and  second^  to  fix  the  time  for  filing  the 
petition,  and  making  np  the  issue  therein.  As  to  the 
first  object  it  is  clearly  enougli  expressed  in  the  title  of 
this  act;  but  as  to  the  secoml^  it  may  well  be  doubted 
whether  the  title  be  broad  enough  to  comprehend  it. 

We  are  decidedly  of  opinion  that  it  is  not,  and  that,  in 
this  particular,  it  is  repugnant  to  the  first  clause  of  the 
sentence  of  the  constitution  above  quoted.  The  statute 
regulating  the  taking  of  such  ap|)eals,  in  force  when  this 
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act  wa8  passed,  gave  the  appellant  ten  days  from  the 
rendition  of  the  judgment  within  which  to  give  the 
required  undertaking  in  appeal.  Sec.  1007,  Ch.  IX, 
Tit.  80,  Gen.  Stat.  This  was  not  changed  by  the  act  of 
1875,  now  under  consideration.  And  by  the  next  section 
the  appellant  is  required  to  procure  a  transcript  of  the 
proceedings  before  the  justice,  including  the  undertak- 
ing in  appeal,  and  deliver  the  same  to  the  clerk  of  the 
district  court,  on  or  before  the  second  day  of  the  term 
next  following  such  appeal.  Both  of  these  requirements 
are  jurisdictional,  and  a  failure  to  observe  either  of  tliem 
would  prevent  the  appellate  court  from  acquiring  juris- 
diction of  the  case,  and  work  a  forfeiture  to  the  appellant 
of  all  rights  growing  out  of  his  appeal.  Now  the  act  of 
1876  does  not  purport  to  be  a  complete  appeal  law.  It 
does  not  even  provide  how  an  appeal  shall  be  taken.  This 
is  left  as  it  was  under  the  former  law.  Its  language  is, 
^Hhat  upon  appeal  from  the  final  judgment  of  the  probate 
judge,  or  any  justice  of  the  peace,  *  *  *  *  as  now 
provided  by  law,  the  appellant  shall,"  etc.,  thus  clearly 
enough  recognizing  the  necessity  of  an  observance  of  the 
old  law  in  respect  to  the  giving  of  the  undertaking  therein 
provided,  and  the  time  also  within  which  it  must  be  done. 
All  that  it  affects,  in  this  particular,  is  to  require  the 
appellant  to  file  the  transcript,  and  also  the  undertaking 
itself,  instead  of  a  copy  thereof  as  formerly,  in  the  appel- 
late  court,  at  the  time  of  taking  the  appeal.  In  this 
respect,  while  it  does  not  profess  to  amend  any  section  of 
the  appeal  law  then  in  force,  it  most  clearly  does  so  if  it 
be  a  valid  act.  In  effect  it  is  as  clearly  amendatory  of 
section  1008  of  the  old  law,  as  if,  in  apt  words  employed 
in  the  title,  or  body  of  the  act,  it  were  expressly  declared 
so  to  be.  What  by  this  section  the  appellant  was  given 
until  the  next  succeeding  term  of  the  district  court  to  do, 
under  this  act  must  be  done  within  ten  days  from  the 
rendition  of  the  judgment,  at  the  same  time  leaving  the 
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section  as  to  several  other  provisions  which  it  contains, 
in  full  force. 

That  an  act,  complete  in  itself^  may  so  operate  on 
prior  acts  as  to  materially  change  or  modify  them,  with- 
out being  within  the  mischief  designed  to  be  remedied 
by,  or  repugnant  to  this  provision  of  the  constitution,  is 
doubtless  true.  People  v.  Mahani/y  IS  Jtich,^  481.  Davia 
V.  TheState^  7  Md.^  152.  But  where,  as.  in  the  case  before 
us,  the  act  is  not  complete  in  itself,  but  in  its  effect  is  sim- 
ply and  clearly  amendatory  of  a  former  statute,  it  falls 
directly  within  the  constitutional  inhibition,  and  is  void. 
Nor  will  it  make  any  difference,  in  this  respect,  whether 
the  new  statute  by  its  title,  or  in  the  body  of  the  act, 
assume  to  be  amendatory  or  not;  it  is  enough  if  it 
clearly  have  that  effect. 

For  these  reasons  we  are  very  clearly  of  the  opinion 
that  the  act  in  question  is  repugnant  to  the  constitutional 
provision  above  quoted,  and  it  must  be  held  to  be  merely 
void.  It  follows  that  the  judgment  of  the  district  court 
must  be  reversed,  and  the  appeal  re-instated. 

Judgment  ▲ocobdinoly. 


SoHdn  DisTBioT  No.  Two,  OF  Dixon  County,  plaintiff 
'CTEBBOB,  V.  John  Stough,  defendant  in  ebbob. 

1,  Sehool  DUtriot  Orden :  bona  fide  holder.  School  district  orders, 
drawn  by  its  officers,  accepted  by  its  treasurer,  and  indorsed  "  not  paid 
for  want  of  funds,"  are  not  regarded  as  commercial  paper  in  the  hands 
of  a  bona  fide  holder  for  value,  but  are  subject  to  the  same  defense 
against  an  indorsee,  as  against  the  payee. 

3.    r~ :    Where  a  school  district  board  entered  into  a  contract  for  the 

erection  of  a  school  house,  and  issued  orders  in  payment  thereof  before 
any  work  was  done,  never  having  been  authorized  by  a  vote  of  the  dis- 
trict so  to  do,  and  the  school  house  was  not  erected,  although  the  board 
had  secured  a  bond  from  the  contractors  for  the  faithful  performance  of 
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the  contract ;  held,  in  an  action  by  an  indorsee  of  the  orders,  that  the 
district  was  not  liable. 

3.  Sehool  Bistrioto:  power  of  district  board.  Contracts  for  the 
erection  of  a  school  house  should  be  made  with  reference  to  the  funds 
in  the  treasury  for  that  purpose.  The  district  board  have  no  authority 
to  draw  orders  in  payment  thereof,  on  a  fund  which  has  been  proposed, 
but  not  raised  by  taxation. 

4.  — — :    = — .    Although  a  school  district  may  have  voted  a  tax  for 

the  purpose  of  erecting,  a  school  house,  the  fiind  when  collected  is  be- 
yond the  control  of  its  officers,  until  its  expenditure  be  authorized  by  a 
vote  of  the  district. 

This  was  a  petition  in  error  to  reverse  a  judgment  of 
the  district  court  of  Dixon  county,  obtained  against 
plaintiff  in  error,  who  was  defendant  there.  The  facts 
appear  in  the  opinion. 

Alexander  Hughes^  for  plaintiff  in  error,  contended, 
that  the  district  could  set  up  any  defense  which  it  would 
have  had  in  an  .action  brought  by  the  payee  of  the  orders 
sued  on,  and  cited  the  following  cases  :  Dillon,  on  Mun. 
Corp.^  406,  407,  412.  EaUtead  v.  The  Mayor j  3  JVew 
York,  430.  Thomas  v.  City  of  Richmond,  12  Wall., 
349.  Webster  County  v.  Taylor,  19  Iowa,  117.  People 
V.  Supervisors,  11  CaL,  170.  Sturtevant  v.  Liberty^  46 
Maine,  457.  Smith  v,  Inhabitamts  of  Cheshire^  13 
Gray,  318.  Andover  v.  Grajton,  7  New  Hamp.,  298. 
School  District  v.  Thompson,  5  Minn,  280.  The  dis- 
trict did  not  ratify  its  acts.  Taylor  v.  District,  25  Iowa, 
450.     Treadwell  v.  Com.missioners,  11  Ohio  State,  190. 

J.  B.  Barnes,  for  defendant  in  error,  contended,  that 
under  the  circumstances  and  evidence  disclosed  at  the 
trial,  the  district  was  estopped  from  making  any  defense 
to  the  orders  sued  on.  It  had  ample  power  under  the 
school  law  to  issue  them.  It  ratified  its  acts  by  recog- 
nizing the  contract,  the  bond  given  by  the  contractors,  and 
by  paying  a  portion  of  the  orders.  Commissioners  v, 
Aspinwall,  21  How.,  539.    Meyer  v.  The  City  of  Mus- 
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catine^  1  Wall^  394.  Moran  v.  Cojnmissioners,  2  Blacky 
722.  Shoetfiaker  v.  Goshen^  14  Ohio  State^  569.  /S'w- 
pervi807*8  v.  Scheiwk^  5  TFaZZ.,  772. 

Lake,  Ch.  J. 

The  first  question  that  we  will  notice  is  whether  or  not 
the  oi'ders  upon  which  the  action  was  l)rought  so  partake 
of  the  character  of  negotiable  instrnments  as  to  estop  the 
school  district,  as  against  a  bona  fide  holder  for  value, 
from  availing  itself  of  any  defense  which  it  would  have 
had  in  an  action  brought  by  the  payee.  That  the  indorsee 
of  such  orders  is  in  no  better  situation  than  the  payee,  and 
takes  them  subject  to  all  their  infirmities,  such  as  ultra 
vires,  want,  or  failure  of  consideration,  is  too  well  settled 
by  the  authorities  to  be  questioned.  In  this  respect  they 
have  none  of  the  elements  of  commercial  paper.  Smith 
V.  Inhahitdtita  of  CheahirSy  13  Gray,  318.  Emery  v. 
Maryville,  56  Me,,  315. 

This  being  the  law  governing  the  transfer  of  these 
orders,  how  stands  the  case?  Do  the  facts  established  by 
the  evidence  justify  a  recovery  against  the  district?  The 
evidence  shows: 

I.  That  on  the  fifteenth  day  of  June,  1872,  the  dis- 
trict board  entered  into  a  contract  with  Timothy  Hurley, 
and  H.  Allura,  by  which  the  latter  agreed,  for  the  con- 
sideration of  four  hundred  and  seventy-five  dollars,  to 
build  a  school  house  for  said  district,  and  have  it  com- 
pleted by  the  first  day  of  November  of  the  same  year. 
No  express  authority,  or  direction,  was  given  to  the 
board  by  the  district  to  proceed  with  the  work  of  build- 
ing the  house,  or  to  let  the  contract  therefor.  The  board 
appears  to  have  assumed  that  its  authority  to  do  so  was 
ample  from  the  mere  fact,  that  at  a  district  meeting  held 
on  the  thirteenth  day  of  April  of  that  year  a  tax  of  five 
mills  on  the  dollar  was  voted  for  the  purpose  of  build- 
ing a  school  house.    But  such  was  not  the  case. 
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II.  At  the  same  time,  the  board  agreed  to  issue 
orders  upon  the  district  treasurer  for  the  whole  amount 
of  the  contract  price,  and  deliver  the  same  to  the  con- 
tractors, to  enable  tliem  to  go  on  with  the  work.  This 
was  done,  and  a  bond  taken  back  to  secure  the  faithful 
performance  of  the  contract.  The  orders  were  presented 
to  the  treasurer  for  payment,  who  indorsed  his  acceptance 
thereon,  but  did  not  pay  them  for  want  of  funds, 

III.  The  orders  upon  which  this  action  was  brought 
are  a  portion  of  those  so  issued. 

IV.  The  contractors  wholly  failed  to  perform  their 
contract,  and  the  school  house  has  not  been  built.  The 
orders  were  negotiated  the  day  following  their  accept- 
ance. 

On  these  facts  we  are  well  satisfied  that  the  school 
district  is  not  liable  on  these  orders.  There  was  no 
authority  for  the  school  board  to  issue  them  when  they 
did,  nor  for  the  treasurer  to  accept  them.  These  district 
board&'are  created  by  statute,  with  certain  well  defined, 
but  very  limited  powers.  They  can  act,  so  as  to  bind 
the  district,  only  within  the  limits  which  the  legislature 
has  fixed;  beyond  this  their  acts  are  void.  It  will  be 
observed  that  the  incipient  step  toward  raising  the  money 
with  which  to  erect  this  school  house,  viz. :  the  voting  of 
the  five  mill  tax,  had  been  taken  only  a  few  weeks  before 
the  contract  was  let.  Not  a  single  dollar  of  the  levy 
could  be  realized  until  nearly  a  year  from  that  time.  We 
think  it  is  clear,  that  the  legislature  intended  that  con- 
tracts for  the  erection  of  school  houses  should  be  made 
with  reference  to  money  on  hand  for  that  purpose.  Cer- 
tainly, there  is  no  authority  anywhere  given  to  the 
district  board  to  pledge  the  credit  of  the  district,  to  draw 
and  accept  orders  on  a  fund  which  the  district  has  pro- 
posed, but  not  yet  raised,  for  the  purpose  of  raising  the 
means  necessary  to  build  a  school  house.    It  was  never 
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contemplated  that  contracts  for  the  erection  of  school 
houses  should  be  let  on  the  basis  of  what  orders  so  issued 
might  happen  to  be  worth,  or  would  bring  in  the  market, 
as  in  this  case,  only  seventy-five  cents  on  the  dollar.  In 
case  the  delay  necessarily  occasioned  in  the  raising  of 
money  by  taxation,  would  be  too  great,  it  is  provided  in 
section  thirty  of  the  school  law,  that  the  '^school  district 
shall  have  power  and  authority  to  borrow  money  to  pay 
for  the  sites  for  school  houses  and  to  erect  buildings 
thereon,  and  to  furnish  the  same  by  a  vote  of  a  majority 
of  the  qualified  voters  of  said  district  present  at  any 
annual,  or  special  meeting." 

But,  in  whichever  way  the  building  fund  is  raised,  it 
is  entirely  beyond  the  control  of  the  district  board,  except 
for  safe  keeping,  until  the  electors  of  the  district,  legally 
assembled,  shall  give  directions  as  to  how  it  shall  be 
expended,  and  by  whom,  whether  by  the  district  board, 
or  by  a  "building  committee,"  as  provided  in  sections 
twenty-nine  and  fifty-eight  of  the  general  school  law. 
In  this  case  the  action  of  the  board  was  without  the 
shadow  of  authority,  and  absolutely  void.  It  is  a  fund- 
amental principle  of  law,  that,  in  dealing  with  these 
^[uaH  corporations,  or  with  their  agents,  a  person  must 
take  notice,  at  his  peril,  of  the  nature  and  extent  of  their 
authority.  The  legislature  has  set  the  proper  bounds 
within  which  they  may  act,  but  beyond  which  they  can^ 
not  go.    This  is  in  the  public  law,  and  must  be  heeded. 

We  conclude,  therefore,  that  these  orders  were  void  in 
the  hands  of  the  payees,  and  that  they  are  equally  so  in 
the  hands  of  the  indorsee.  For  these  reasons  the  judg- 
ment of  the  district  court  must  be  reversed,  and  a  new 
trial  awarded. 

Judgment  AooofiDiNOLY. 
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George  L.  Miller,  appellee,  v.  George  M.  Mills, 

APPELLAirr. 

Partition:  accounting  for  rents  and  profits.  In  a  partitioo  suit, 
the  defendant  was  held  properly  charged  with  rents  and  profits  received 
by  his  son-in-law,  who  held  title  to  the  premises  by  virtue  of  a  tax  title, 
it  appearing  in  evidence  that  the  defendant  was  an  active  agent  in  pro- 
curing such  title,  bidding  the  premises  off  at  private  tax  sale,  and  that 
the  rents  paid  to  his  son-in-law  were  paid  by  defendant's  direction. 
Held,  also,  that  the  defendant  was  properly  charged  with  the  rental  value 
of  a  portion  of  ihe  premises,  he  occupying  them  in  person,  and  refusing 
to  rent  them  to  others. 

Thi8  was  an  appeal  from  the  district  court  of  Douglas 
county.    The  opinion  states  the  case. 

Clinton  Briggs  and  G.  W.  Ambrose^  for  Mills,  the 
appellant. 

A.  Swartzlandcr  and  J.  M,  Woolworth^  for  Millei, 
the  appellee. 

* 

Gantt,  J. 

It  appears  that  the  plaintiff,  Miller,  and  the  defendant, 
Mills,  owned  as  tenants  in  common,  the  west  thirty-four 
feet  of  lot  seven,  in  block  one  hundred  and  twenty,  in 
Omaha  city;  that  in  a  partition  suit  between  the  parties, 
after  the  proper  proceedings  were  had,  it  was  ordered 
by  the  court  that  this  property  be  sold.  The  same  was 
sold  to  one  George  T.  Mills,  which  sale  was  confirmed  at 
the  February  term,  1874,  of  the  district  court,  and  a 
deed  ordered  to  be  made  to  the  purchaser.  At  this  term 
of  the  court  an  order  was  made  appointing  a  master  to 
ascertain  and  report,  what  incumbrance,  if  any,  existed 
on  the  property  sold,  and  also  to  take  an  account  of  the 
rents  and  profits  received  by  defendant,  Mills,  and  expen- 
ditures made  by  him  for  taxes  and  necessary  repairs 
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upon  the  premises,  since  the  day  an  account  was  taken 
by  a  former  master,  up  to  the  day  of  the  confirmation  of 
sale,  and  also  to  take  and  report  the  testimony  together 
with  his  findings  thereon  to  the  court. 

It  appears  by  the  record  that  the  period  for  which  the 
account  was  taken,  extended  from  April  1, 1872,  to  Feb- 
ruary 23,  1874.  The  master  made  a  report,  to  which 
exceptions  were  filed  by  defendant;  two  exceptions  were 
sustained,  and  two  others  overruled;  and  thereupon  the 
case  was  referred  back  to  the  master  to  ascertain  whether 
a  mortgage  upon  the  property  held  by  E.  Creighton  was 
an  individual  debt  of  plaintiff,  whether  the  defendant- 
had  any  interest  in  the  mortgage  debt,  and  which  of  the 
parties  should  remove  the  incumbrance;  and  secondly, 
to  ascertain  the  amount  of  taxes,  with  interest  thereon, 
embraced  in  certain  tax  deeds  and  certificates. 

The  supplemental  report  was  filed.  The  master  finds 
that  the  defendant  had  received  and  is  chargeable  with 
rents,  amounting  in  the  aggregate  to  the  sum  of  $3753.92 ; 
that  he  had  paid  for  taxes  and  repairs,  amounting  in  the 
aggregate  to  the  sum  of  $574.46,  which  last  sum  deducted 
from  the  former  leaves  the  sum  of  $3179.46;  that  for 
one-half  of  this  last  sum,  to-wit:  $1589.73,  the  defendant 
should  account  to  the  plaintiff.  The  defendant  excepted 
to  the  report  and  findings  of  the  master,  and  asked  that 
the  report  be  set  aside.  The  exceptions  were  overruled, 
and  the  report  and  findings  were  confirmed.  And  the 
same  is  brought  to  this  court  upon  appeal. 

It  appears  by  the  proofs  taken  on  the  part  of  the 
defendant,  that  J.  S.  McCormick,  the  son-in-law  of  de- 
fendant, holds  two  tax  deeds  on  the  property,  in  question, 
one  whereof  bears  date,  March  12,  1872,  and  the  other 
September  27,  1872,  both  made  upon  purchases  at  pri- 
vate sale,  on  the  tenth  day  of  March,  1870;  and  that  he 
also  holds  a  treasurer's  tax  certificate  of  sale  upon  the 
same  premises,  dated  December  9, 1872.    Now,  as  to  the 
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main  gronnd  of  defense,  it  is  insisted  on  the  part  of 
defendant,  that  McCormick,  by  virtue  of  these  tax  deeds, 
and  certificate  of  sale,  acquired  rights  in  the  property, 
and  collected  a  portion  of  the  rents,  to  which  the  defend- 
ant submitted,  and  therefore  he  ought  not  to  be  charged 
with  these  rents. 

In  the  discussion  of  this  proposition,  it  may  perhaps 
only  be  necessary  to  inquire,  under  what  circumstances, 
and  for  what  purpose  McCormick  obtained  these  alleged 
muniments  of  title  to  the  pix)perty  in  question.  The 
proofs  manifestly  show  that  they  were  obtained  under 
private  sales,  and  that  the  defendant  himself  was  an 
active  agent  in  procuring  them.  Sometime  prior  to  the 
first  sale  to  McCormick,  the  defendant  made  application 
to  the  county  treasurer  for  a  statement  of  the  amount  of 
taxes  due  on  tlie  premises;  and  the  witness,  E.  C. 
McShane,  testiUes  that  he  was  coimty  treasurer  fVom 
November  18, 1871,  until  November  8,  1873;  that  soon 
after  be  came  into  the  office  of  treasurer,  the  defendant 
twice  bid  off  the  property  in  question,  once  in  the  name 
of  George  T,  Mills,  his  son,  and  once  in  the  name  of 
J.  S.  McCormick;  and  that  he  did  not  have  or  receive 
from  McCormick  any  application  for  the  purchase  of  the 
premises.  We  think  the  proofs  fully  sustain  the  finding 
of  the  master,  that  whatever  rents  were  paid  to  McCor- 
mick was  done  ''  by  consent  and  direction  of  the  defend- 
ant,"  and  that  defendant  <^had  control  of  the  rents  and 
profits  of  said  property." 

But,  may  not  the  key  to  all  these  transactions  between 
defendant  and  McCormick,  be  found  in  the  defendant's 
answer  to  the  sixth  Intermgatory  propounded  to  him  in 
his  examination  in  chief  ?  He  says  that  because  the 
plaintiff  refused  to  account  for  one-half  of  the  money  he, 
defendant,  paid  for  Merritt's  title  to  the  property,  and  to 
provide  for  back  taxes,  "  I  wanted  to  give  the  store  and 
any  rights  I  had  therein   to  McCormick.     He  then 
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inquired  how  much  back  taxes  there  were — I  told  him 
to  go  to  the  office  and  ascertain  for  himself  and  secure 
the  title  from  the  county,  and  he  might  have  the  property 
for  half  what  it  cost  me.  In  accordance  with  that 
underetcmding  he  obtained  his  deed.  *  *  *  The 
store  was  originally  bought  for  my  son  George, — McCor- 
mick  to  deal  fairly  and  justly  with  George  and  render 
unto  him  what  was  his  due." 

It  seems  very  clear,  according  to  the  ordinary  and 
familiar  signification  of  the  words  used  by  the  defend- 
ant, that  the  only  true  interpretation  of  his  language  is 
this:  That  because  the  plaintiff  refused  to  do  certain 
things  demanded  by  him,  he  made  an  arrangement  with 
McCormick  to  secure  from  the  county  a  tax  title  to  the 
property,  and  by  doing  so  "  he  might  have  the  prop- 
erty for  half  what  it  cost "  defendant;  but  that,  as  it 
was  originally  bought  for  defendant's  son  George, 
McCormick  was  to  deal  fairly  and  justly  with  George, 
and  render  unto  him  what  was  his  dua  In  the  language 
of  the  defendant  "  in  accordance  with  that  underetand- 
ing"  McCormick  obtained  his  deed.  Hence,  if  the  lan- 
guage used  means  anything,  it  must  mean  that,  after  tlie 
tax  title  was  procured,  McCormick,  might  have  the 
property  by  paying  to  defendant  one-half  what  it  cost 
him  and  by  rendering  to  his  son  George  what  was  his 
due;  and  as  he  does  not  state  what  portion  was  to  go  to 
his  son  George,  it  may  as  well  be  understood  to  be  one- 
half,  or  any  other  part  of  it. 

Was  it  in  pursuance  of  this  "understanding"  that 
the  defendant  made  application  to  the  county  treasurer 
for  a  statement  of  the  delinquent  tax  upon  the  prop> 
erty?  Was  it  for  the  purpose  of  carrying  into  effect 
this  arrangement  or  "  understanding,"  that  the  defend- 
ant, in  December,  1872,  at  a  tax  sale,  purchased  the 
premises  in  the  name  of  McCormick,  and  took  the  cer- 
tificate of  sale  in  his  name?    It  seems  probable  that  such 
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proceedings  would  naturally  follow  such  an    "under- 
standing." 

But,  does  not  this  whole  transaction  bear  upon  its 
face  a  manifest  contrivance  on  the  part  of  defendant  to 
defeat  and  destroy  the  title  of  his  co-tenant  to  the  prop- 
erty? 

We  are  very  clear  in  our  opinion  that  he  cannot  by 
any  such  "understanding"  or  contrivance  overthrow 
the  title  or  impair  the  rights  of  his  co-tenant,  and 
thereby  escape  his  liability  to  account  to  the  plaintiff 
for  the  rents  and  profits  of  the  premises.  This  view  of 
the  case,  which  we  think  is  well  sustained  by  the  proofs, 
might  be  deemed  a  sufficient  answer  to  the  exceptions 
taken  by  defendant  to  the  findings  of  the  master;  but 
one  other  point  in  the  defense  demands  some  notice. 

It  is  urged  that  the  master  erred  in  charging  the 
defendant  for  rent  of  the  secondstory  of  the  store  house 
on  the  premises.  Tlie  exception  is  based  on  the  ground 
that  this  part  of  the  premises  remained  vacant.  But  how 
is  the  fact  i  The  proofs  show  that  the  defendant  and  J. 
S.  McCormick  occupied  this  apartment,  if  not  all  the 
time,  at  least  most  of  the  time  for  which  the  account 
was  taken;  and  it  further  appears  in  evidence  that  at 
one  time,  the  defendant  refused  a  monthly  rent  of  forty 
dollars  offered  for  this  second  story  to  be  used  as  a  pho- 
tographic gallery. 

Therefore,  under  tlie  circumstances  and  facts  shown 
by  the  proofs,  and  especially  in  view  of  the  fact  that  the 
defendant  failed  to  render  any  account  for  rents  of  this 
apartment,  we  think  the  master  properly  received  evi- 
dence of  its  rental  value  during  the  term  for  which  the 
account  was  taken,  and  properly  charged  the  defendant 
with  such  rent. 

Upon  a  careful  examination  of  the  proofs  taken  in  the 
cause,  we  fail  to  discover  any  good  reason  for  setting  aside 
the  master's  report  as  amended   by   his   supplemental 
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report,  and  therefore  its  confirmation  and  the  decree  of 
the  court  below  should  be  affirmed. 

Degree  affirmed. 


William  Starring,  plaintiff  in  error,  v.  Oliver  P.  Ma- 
son AND  Charles  H.  Walker,  defendants  in  error. 

1.  Praotioe :  taking  depositions.  Unless  authorized  by  special  com- 
mission, the  clerk  of  a  court  out  of  the  state  has  no  authority  to  take 
depositions. 

2.  :  OBJECTIONS  to  DEPOSITIONS.  Although  a  court  may  com- 
mit error  in  refusing  to  suppress  a  deposition,  yet  if  the  moving  party 
&il  to  object  to  its  being  read  to  the  jury  at  the  trial,  he  cannot  complain 
of  such  error  in  the  appellate  court. 

3.  Agency:  evidence  establishing  it.  Where  the  owners  of  a  stallion 
brought  suit  for  his  services  to  defendant's  mares,  and  there  was  evidence 
tending  to  show  that  an  employe  had  the  management  of  the  horse, 
making  contracts,  and  collecting  pay  for  his  services;  Held^  1.  That  a 
receipt  given  by  such  employe  in  settlement  of  the  account  sued  on,  was 
improperly  excluded  from  the  jury.  2.  That  evidence  of  a  note  given 
and  paid  by  another  party  to  such  employe,  should  have  been  admitted, 
as  tending  to  establish  the  general  agency  of  the  employe. 

Error  from  the  district  court  of  Otoe  county. 

Mason  and  Walker  brought  suit  in  that  court  upon  an 
account  for  the  services  of  a  stallion,  performed  under  a 
contract  by  which  Starring  agreed  to  pay  a  certain  price 
for  such  service.  Starring  answered,  admitting  that  he 
made  an  agreement,  for  the  services  of  the  horse,  with 
one  Mastin,  the  agent  or  partner  of  Mason  and  Walker, 
and  alleging  that  he  paid  Mastin  in  full  for  such  services. 
Tliere  was  a  trial  by  jury,  verdict  in  favor  of  the  claim, 
and  Starring  brought  the  case  here  by  petition  in  error. 
Plaintiff  in  error  asked  but  was  refused  an  instruction  to 
the  jury  in  substance,  that  if  Mastin  was  the  agent  of  the 
defendants  in  error,  or  was  jointly  interested  in  the 
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profits,  then  a  settlement  with  Mastin  was  binding  on 

defendants  in  error. 
« 

Scofield  dk  Ireland^  for  plaintiff  in  error,  cited  Dodge 
V,  McDonell^  14  Wis.^  553.  Malloryv,  Mariner^  15  7rf., 
172.  Horsey  v.  Heathy  5  Okio^  353.  Myers  v.  Stand- 
art,  11  Oh^o  State',  29.  Chateau  v.  RaiU,  20  Ohio,  132. 
Reid  V.  Reidy  2  Dev.^  247.  Mitchell  v.  Ryan^  3  Ohio 
State,  377. 

«/.  R.  Webster,  for  defendants  in  error. 

There  was  no  evidence  tending  to  show  agency,  or 
that  Mastin  was  anything  but  a  hostler.  Kor  was  there 
evidence  of  a  partnership.  Either  is  an  affirmative  de- 
fense to  be  proved  by  the  party  resting  upon  it.  There 
was  no  proof  of  agency  whatever,  and  the  contract  between 
Mastin  and  defendants  in  error  was  not  a  partnership. 
Christian  v.  Crooker,  25  Ark,,  327.  Wheeler  v.  Palmer, 
88  Cal.,  203.    Lintner  v.  Millikin,  47  III.,  178. 

Lake,  Ch.  J. 

Of  the  errors  assigned  I  will  first  notice  the  one  that 
relates  to  tlie  deposition  of  the  witness,  Mastin. 

I.  Before  the  trial  a  motion  was  made  to  suppress 
this  deposition  on  the  ground  that  it  was  taken  by  an 
unauthorized  person. 

Section  875,  of  the  revised  statutes  designates  those  offi- 
cers who  may  take  depositions,  out  of  the  state.  This 
authority,  except  in  the  case  of  a  special  commission,  is 
limited  to  "a  judge,  justice,  or  chancellor  of  any  court 
of  record,  a  justice  of  the  peace,  notary  public,  mayor, 
or  chief  magistrate  of  any  city,  or  town  corporate." 

The  deposition  of  Mastin  was  taken  by  the  clerk  of 
the  district  court  for  Arapahoe  county  in  the  territory 
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of  Colorado,  who  had  no  authority  to  take  it,  and  the 
motion  to  suppress  ought  to  have  been  sustained. 

But,  notwithstanding  this  error  of  the  court  in  refus- 
ing to  suppress  tlie  deposition,  in  order  to  have  made  it 
available  to  the  defendant,  he  should  have  objected  to 
its  being  read  to  the  jury  on  the  trial,  and  taken  his 
exception  if  the  court  ruled  against  him.  Frost  v.  God- 
dard^  25  Maine^  414. 

II.  Tlie  receipt  given  by  Mastin  to  the  defendant 
should  have  gone  in  evidence  to  the  jury.  Under  the 
pleadings,  and  the  state  of  the  plaintitt*'s  case,  it  was 
clearly  admissible  for  at  least  two  purposes:  firsts  as  evi- 
dence tending  to  prove  a  settlement  of  the  account  sued 
on;  second^  as  tending,  very  strongly  indeed,  to  impeach 
Mastin,  who  had  testified  not  only  that  Starring  had 
paid  him  nothing  for  the  use  of  the  horse,  but  also,  that 
he  had  given  no  receipt  showing  that  he  had  done  so. 

There  was  testimony  before  the  jury  from  which  they 
could  very  reasonably  have  inferred  that  Mastin  had 
ample  authority  both  to  make  contracts,  and  collect  pay 
for  the  6er\ace  of  the  horse. 

III.  Again,  I  think  the  court  committed  an  error  in 
excluding  the  note  for  $50,  given,  and  paid,  by  Straub  to 
Mastin,  for  the  use  of  the  same  horse.  This  note, 
together  with  the  oral  testimony  of  Straub,  showed  very 
clearly  that  the  plaintiffs  had  at  least  permitted  Mastin 
to  act  as  their  general  agent  in  the  management  of  this 
horse,  and  also  in  making  settlement  for  his  services  in 
other  cases. 

For  the  same  reason,  I  think  the  court  erred  in  instruct- 
ing the  jury  not  to  consider  the  testimony  of  the  defend- 
ant as  to  his  agreement  with  Mastin. 

IV.  The  instruction  tendered  by  the  defendant  was 
24 
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not  only  good  law,  but  jjertinent  to  the  testimony,  and 
should  have  been  given  to  the  jury. 

For  these  reasons  the  judgment  of  the  district  court 
must  be  reversed  and  a  new  trial  awarded. 

Judgment  bevebsed. 
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Thomas  H.  Adams,  plaintiff  in  ebrob,  v.  The  Nebraska 
City  National  Bank  and  Frank  M.  Farbab, 
defendants  in  error. 

1.  Chattel  Xortgage.  A  mortgHge  of  chattels  transfets  to  the  mortgagee 
the  whole  legal  title  to  the  thing  mortgaged,  subject  only  to  be  defeated 
by  performance  of  the  condition,  but  the  mortgagor  may  redeem  the 
property  at  any  time  before  sale. 

2.    :  INJUNCTION.    Where  upon  default  in  the  payment  of  a  debt 


secured  by  a  chattel  mortgage,  the  mortgagee  took  possession  of  the  prop- 
erty, and  on  the  same  day  the  owner  of  a  Judgment  against  him  levied 
thereon ;  //•;//,  that  an  injunction  would  not  lie,  at  the  instance  of  the 
mortgagee,  restraining  a  sale  under  the  levy. 

Error  to  the  district  court  for  Otoe  county. 

Scojield  db  Irelandj  for  plaintiff  in  error,  said  that 
in  the  cases  relied  upon  by  the  defendant,  the  mortgage 
was  the  only  evidence  of  the  debt,  with  no  provision 
that  in  case  of  default  the  mortgagee  was  to  do  anything 
except  take  possession  of  the  property  in  payment  of 
his  debt  if  he  saw  fit  to  do  so. 

Such  is  not  the  case  at  bar.  Here  the  evidence  of 
indebtedness  is  three  promissory  not^s,  and  the  mort- 
gage was  given  as  collateral  thereto  upon  conditions  to 
be  performed  by  the  mortgagee,  as  well  as  the  mortgagor, 
in  case  of  default  in  paying  the  note9y  not  the  mort- 
gage; and  it  is  submitted  that  there  is  a  wide  difference 
between  a  mortgage  that  represents  the    debt  and  the 
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security  for  its  payment,  and  a  mortgage  that  is  given  to 
secure  the  payment  of  a  note  or  bond.  Horsey  v.  Houghs 
38  Md,^  130.  Thompson  v.  Moore,  36  Maine,  47. 
McGhriff  v.  Porter,  5  Florida,  373.  Lyon  v.  Cohurn, 
1  Cvsh,,  278.    Plummer  v.  ShirUy,  16  Ind,,  380. 

E.  F,  Warren,,  for  the  defendants  in  error,  in  support 
of  the  position  that  a  chattel  mortgage  transfers  the 
whole  legal  title  to  the  mortgagee,  subject  only  to  be 
defeated  by  performance  of  the  condition,  cited,  Butler 
V.  Miller,  1  JV.  T.,  496.  Fox  v.  Bums,  12  Ba^h.,  677. 
A  levy  on  mortgaged  chattels  as  tlie  property  of  the 
mortgagee,  is  good  after  forfeiture,  though  he  has  not 
taken  possession.  Smith  v.  Acker,  23  Wend,,  668. 
Handford  v.  Archer,  4  JTill,  271.  Tlie  mortgagor, 
after  default,  has  no  leviable  interest.  Hall  v.  Tuttle, 
8  Wend,,  375.    Prior  v.  White,  12  III.,  261. 

The  plaintiff  has  an  adequate  remedy  at  law  and  a 
court  of  equity  will  not  take  jurisdiction.  Here  is  a 
judgment  regularly  recovered  at  law  against  the  plain- 
tiff; there  is  no  allegation  or  pretense  that  there  was  any 
fraud  practised  in  obtaining  it,  either  upon  the  court  or 
this  plaintiff,  and  no  reason  assigned  why  the  judgment 
debtor  should  not  pay  it,  and  yet  a  perpetual  injunction 
is  prayed  to  prevent  the  judgment  creditor  from  collect- 
ing his  demand  upon  execution.  In  such  a  case  there 
is  no  ground  for  the  interference  of  a  court  of  equity. 

Maxwell,  J. 

The  plaintiff  filed  his  petition  in  the  district  court  of 
Otoe  county,  alleging  that  "on  or  about  the  eighteenth 
day  of  June  1874,  Jacob  Shoff,  late  of  Otoe  county, 
Nebraska,  deceased,  made  and  executed  a  chattel  mort- 
gage to  the  said  plaintiff  to  secure  the  sum  of  $2125, 
which  mortgage  was  duly  recorded  in  the  office  of  the 
clerk  of  Otoe  county,  Nebraska,  on  the  nineteenth  day  of 
June  1874,  and  by  the  terms  thereof,  the  sum  of  $1687.12 
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is  now  due  thereon;  that  default  has  been  made  in  the 
j)ayment  of  the  last  named  sum,  which  is  now  due  and 
payable,  and  no  proceedings  have  been  had  for  the  col- 
lection of  the  said  sum;  that  said  plaintiiFtook  possession 
of  the  goods,  chattels,  wares  and  merchandize  mentioned 
and  described  in  said  mortgage  deed,  on  or  about  the 
twenty-second  day  of  October,  A.  D.,  1874;  that  on  or 
about  the  fifteenth  day  of  September,  A.  D.,  1874,  at  the 
regular  term  of  the  district  court,  in  and  for  Otoe  county, 
NebKaska,  holden  at  Nebraska  City,  in  the  county  and 
state  aforesaid,  the  defendant,  the  Nebraska  City  Natio- 
al  Bank,  obtained  a  judgment  against  Wesley  Conner, 
J.  Gorden  Conner,  and  Thomas  H.  Adams,  for  the  sum 
of  $1098.15  and  $12.60  costs;  that  on  or  about  the  twen- 
ty-second day  of  October,  A.  D.,  1874,  the  said  defendant, 
the  Nebraska  City  National  Bank,  sued  out  an  execu- 
tion against  the  said  plaintiff,  directed  to  the  defendant, 
Frank  M.  Farbar,  as  sheriff,  who  in  accordance  there- 
with, and  by  the  direction  of  the  defendant,  the  Nebraska 
City  National  Bank,  levied  on  the  goods  and  chattels 
described  in  the  chattel  mortgage  aforesaid,  and  that  said 
goods  and  chattels  are  about  to  be  sold  by  the  said  Frank 
M.  Farbar,  as  sheriff,  for  the  satisfaction  of  the  said 
execution  and  judgment  in  favor  of  the  Nebraska  City 
National  Bank.  The  said  plaintiff  further  avers  that  he  is 
not  the  owner  of  the  said  goods  and  chattels  about  to  be 
sold  by  the  said  defendant,  Frank  M.  Farbar,  as  sheriff, 
for  the  satisfaction  of  said  judgment  rendered  in  favor 
of  said  defendant,  the  Nebraska  City  National  Bank,  and 
against  Wesley  Conner,  J.  Gorden  Conner,  and  the  said 
plaintiff  as  aforesaid,  but  that  he  is  only  entitled  to  the 
possession,  under  and  by  virtue  of  said  chattel  mortgage, 
a  copy  of  which,  is  attached  to  and  made  a  part  of  the  peti- 
tion, and  that  he  is  proceeding  to  foreclose  the  same,  and 
has  advertised  the  property  therein  described  as  required 
by  law,  and  the  terms  and  condition  of  said  mortgage, 
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and  therefore  prays  this  honorable  court,  to  grant  a  tem- 
porary order  of  injunction,  restraining  the  said  defen- 
dants, the  JS'ebraska  City  National  Bank,  and  Frank  M. 
Farbar,  as  sheriff,  from  sellingand  disposing  of  said  goods 
and  chattels  as  aforesaid,  for  the  satisfaction  of  the  judg- 
ment rendei-ed  by  the  district  court  as  aforesaid,  and 
that  upon  the  final  hearing,  a  perpetual  injunction  may 
be  allowed,  restraining  the  defendants,  and  each  of  them, 
from  disposing  and  selling  said  goods  and  chattels,  for 
the  satisfaction  of  said  judgment." 

The  defendants  demurred  to  the  petition,  on  the 
ground,  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  In  December  1874,  the  demurrer  was 
sustained,  and  the  cause  dismissed,  to  which  the  plaintiff 
excepted.  The  case  is  brought  into  this  court,  by  peti- 
tion in  error. 

The  rule  is  well  settled,  that  a  chattel  mortgage  trans- 
fers to  the  mortgagee,  the  whole  legal  title  to  the  things 
mortgaged,  subject  only  to  be  defeated  by  performance 
of  the  condition.  Butler  v.  Miller^  1  Cown,^  496.  Tallon 
V.  Ellison  &  SonSj  3  Jffeb.,  74.  Brown  v.  Bementj  8 
Johns.  96.  Ackley  v.  Fvach^  7  Cow.^  290.  But  the  mort- 
gagor, may  redeem  the  mortgaged  property,  at  any  time 
before  the  sale.  Charter  v.  Stevens^  3  DeniOy  33.  Lansing 
V.  Goelety  9  Cow.y  372.  Bart  v.  Ten  Eyck^  2  Johns.  Ch.^ 
100. 

The  petition  entirely  fails  to  state  a  case  that  would 
authorize  the  interference  of  a  court  of  equity  to  restrain 
the  sale. 

Whatever  rights,  the  heirs  of  the  Shoff  estate  may 
have  in  the  mortgaged  property,  the  plaintiff  is  not  in  a 
position,  so  far  as  appears  from  the  petition,  to  champion 
their  interests. 

The  judgment  of  the  district  court  is  therefore  af- 
firmed. 

Judgment  affibmed. 
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Thomas  N.  Mobrow,  plaintiff  in  ebrob,  v.  Charles 
sullender,  defendant  in  ebbob. 


1. 


Praotioa :  appeals.  An  appeal  from  the  judgment  of  a  justice  of  the 
peace,  rendered  February  20,  and  filed  in  the  district  court  March  16, 
th?  next  regular  term  of  which  was  fixed  for  the  first  Monday  in  April; 
JUId,  within  the  time  fixed  by  law.     G^h.  Stat.,  680. 


2. 


^— :  EXCEPTIONS  TO  JUDGMENT.  To  obtain  a  review  of  a  judg- 
ment of  the  district  court,  dismissing  an  appeal  taken  from  a  justice  of 
the  peace,  no  exception  need  be  taken  or  made  part  of  the  record  by  a 
formal  bill  of  exceptions. 

Ebbob  to  the  district  court  of  Nemaha  county. 

The  plaintiff  in  error  having  appealed  to  the  district 
court  from  a  judgment  rendered  against  him  by  a  jus- 
tice of  the  peace,  and  the  district  court  dismissing  the 
appeal,  he  came  here  by  petition  in  error. 

J.  H,  Broody^  for  plaintiff  in  error. 

E.  TT.  Thomas^  for  defendant  in  error. 

Lake,  Ch.  J. 

The  plaintiff's  appeal  from  the  judgment  of  the  justice 
of  the  peace  was  well  taken,  and  ought  to  have  been  sus- 
tained. It  appears  that  the  judgment  was  rendered  on 
the  twentieth  of  February,  1875.  There  was  some  dis- 
pute as  to  whether  the  undertaking  in  appeal  was  filed 
with  the  justice  on  the  twenty-third  of  February  or  on 
the  first  day  of  March.  But  it  is  not  worth  the  while  to 
spend  any  time  on  this  point,  for  either  day  is  within  the 
time  allowed  by  law  for  that  purpose. 

The  transcript  was  filed  in  the  clerk's  office  of  the  dis- 
trict court,  on  the  fifteenth  day  of  March,  1875,  and  the 
first  term  of  the  district  court,  next  after  the  rendition 
of  the  judgment  appealed  from,  was  fixed  for  the  first 
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Monday  in  April;  so  that  there  was  no  default  in  these 
two  most  essential  requisites  of  an  appeal. 

But  it  is  contended  on  the  part  of  the  defendant  that, 
in  order  to  entitle  the  plaintiff  to  a  review  of  the  action 
of  the  district  court  in  dismissing  the  appeal,  an  excep- 
tion shoiild  have  heen  taken  and  made  part  of  the  record 
by  a  proper  bill  of  exceptions.  Several  authorities  in 
support  of  this  position  are  cited,  and  such  is  the  prac- 
tice in  Indiana  and  Wisconsin. 

In  Commercial  Bank  v,  BucJcingham^  12  Ohio  State 
402,  it  was  held,  that  in  order  to  obtain  a  review  of  a 
final  judgment  or  order,  no  exception  is  necessary.'  See^ 
al80^  Powell  on  Appellate  Proceedings^  215,  Sec.  9, 
where  such  an  exception  is  declared  to  be  not  only  un- 
necessary, but  highly  impertinent.  And  this,  I  appre- 
hend, is  the  better  practice.  Nor  was  there  any  neces- 
sity for  a  formal  bill  of  exceptions  in  order  to  bring  the 
alleged  error  into  the  record.  The  motion  to  dismiss  the 
appeal  was  in  writing,  specifying  particularly  the  grounds 
upon  which  it  was  based.  The  court,  in  sustaining  this 
motion,  held  that  the  alleged  grounds  were  sufficient  to 
dismiss  the  case  out  of  court,  thereby  leaving  the  judg- 
ment of  the  justice  of  the  peace  in  full  force.  And  this 
judgment  of  dismissal,  wA?V?A  was  a  final  judgment^  was 
entered  at  length  in  the  journal,  whereby  the  whole  mat- 
ter was  preserved,  and  is  now  brought  before  us,  just  as 
effectually  as  could  possibly  have  been  done  by  a  formal 
bill  of  exceptions. 

In  the  case  of  Smails  v.  White^  decided  at  this 
term,  {Ante^page  353)  we  held  the  act  of  February  24th, 
1875,  regulating  appeals  from  the  judgments  of  probate 
judges,  and  justices  of  the  peace,  to  be  unconstitutional; 
therefore  that  act  can  have  no  effect  on  this  question. 
The  judgment  of  the  district  court  is  reversed,  and  plain- 
tiff's appeal  re-instated. 

Judgment  seyessed. 
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44    es?!  J-    N.    CONVEBSE    AND   OTHERS,    PLAINTIFFS    IN    ERROR,   V. 

IsAAO  N.  Shambauoh,  defendant  in  error. 

1.  PartneriUp.  Where  the  existence  of  a  partnership  is  admitted,  or  other- 
wise established,  the  admission  of  one  of  the  partners  as  to  any  matter 
between  the  firm  and  another  party,  is  evidence  against  all.  But  where 
the  partnership  is  denied,  such  admission  affects  him  alone,  and  is  no  eri> 
dence  of  its  existence,  so  as  to  create  a  liability  against  the  otheis. 

3.    .    The  existence  of  a  partnership  may  be  proved  by  the  separate 

admissions  of  all  who  are  sued,  or  by  the  acts,  declarations  or  conduct  of 
the  parties ;  but  the  simple  statement  of  one  claiming  to  be  a  partner  is 
not  sufficient  to  establish  it. 

Error  to  the  district  court  of  Otoe  county. 

Mason  cfe  Wheedon^  for  plaintiffs  in  error  (with  whom 
was  £.  F.  Wan'en  for  McCann),  cited  Harris  v,  WiUon^ 
7  Wend.,  57.  Jones  v.  Hurlbut,  39  Barb.,  403.  WU- 
Harris  v.  Souter,  7  Iowa,  443.  Zyon  v,  Danieh,  14 
Penn,  State,  197. 

E.  R,  Jiichardson,  for  defendant  in  error,  contended 
that  the  declarations  of  McCann  as  to  who  composed 
the  firm,  were  clearly  competent,  as  he  was  a  partner, 
and  the  partnership  was  still  in  existence,  and  as  the 
plaintiff  was  corroborated  by  the  testimony  of  McCann 
and  Converse,  the  proof  of  liiring  and  by  whom  hired 
was  complete.  Greenleaf  Ev,,  Sec,  112.  Pope  v.  Ru- 
ley,  23  Mo,,  185. 

Maxwell,  J. 

The  defendant  in  error  (plaintiff  in  the  conrt  below) 
commenced  an  action  in  the  district  court  of  Otoe  county 
against  Joel  N.  Converse,  William  Denison,  Joseph  T. 
Thomas,  Benjamin  E.  Smith,  Henry  Hill,  Hugh  J.  Jewett, 
S.  D.  Gray,  Dwight  J.  McCann,  Henry  C.  Lett,  and  Henry 
M.  Atkinson,  defendants,  alleging  that  "they  were  part- 
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ners  doing  business  under  the  name  and  style  of  Converse, 
McCann  &  Co.,  and  that  as  such  partners  were  engaged 
in  the  grading,  building  and  construction  of  a  certain 
railroad  in  the  State  of  Nebraska,  known  as  the  Brown- 
ville,  Fort  Kearney  and  Pacific  Rail  Eoad,  under  and 
pursuant  to  a  certain  contract  before  that  time  entered 
into  between  the  said  defendants  and  said  railroad  com- 
pany for  that  purpose.     That  on  or  about  the  twenty- 
sixth  day  of  January,  1872,  a  certain  suit  was  commenced 
by  the  Atchison  and  Nebraska  Rail  Road  Company  as 
plaintiff,  against  the    Brownville,   Fort    Kearney  and 
Pacific  Rail  Road  Company  and  W.  H.  James,  acting 
governor  of  the  State  of  Nebraska,  as  defendants,  in  the 
district  court  of  Lancaster  county,  to  recover  the  title  to, 
and  possession  of,  twenty  thousand  acres  of  land,  which 
had  been  conveyed  and  patented  by  the  State  of  Nebraska 
to  the  Brownville,  Fort  Kearney  and  Pacific  Rail  Road 
Company,  and  which  lands  the  defendants  in  this  action 
had  contracted  for,  and  were  to  have  and  receive  for  the 
grading,  building  and  completion  of  the  railroad  of  the 
said  Brownville,  Fort  Kearney  and  Pacific  Rail  Road 
Company,  in  pursuance  of  said  contract,  and  as  part 
payment  therefor,  and  had  claimed  an  interest  therein, 
and  that  for  the  purpose  of  protecting  their  right  and 
interest  in  said  lands  they,  the  said  defendants  in  this 
action,  afterwards,  to-wit:  On  or  about  the  first  day  of 
February,  1872,  in  consideration  that  the  plaintiff'  at  the 
request  of  the  said  defendants  in  this  action,  had  agreed 
to  appear  and  act  as  one  of  the  attorneys  of  the  Brown- 
ville, Fort  Kearney  and  Pacific  Rail  Road  Company  in 
defense  of  said  suit  for  a  reasonable  reward  and  com- 
pensation, to  be  paid  therefor  by  the  said  defendants  in 
this  action,  become,  and  was,  and  acted  as  one  of  the 
attorneys  of  the  said   Brownville,  Fort  Kearney  and 
Pacific  Rail  Road  Company,  in  the  defense  of  said  suit, 
and  as  such,  and  at  the  request  of  said  defendants  in  this 
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action,  did  diligently  attend  to  the  defense  thereof,  until 
the  same  was  finally  ended  and  determined,  at  the  April 
term  1872,  of  said  court.  Said  suit  was  determined  in 
favor  of  the  defendants  in  this  suit;  that  the  services  so 
rendered  by  the  plaintiff  to  the  defendants  at  their 
request,  were  reasonably  worth  the  sum  of  $2500,  for 
which  he  prays  judgment."  The  defendants  answered 
the  petition  of  the  plaintiff  denying  all  the  facts  stated 
therein. 

On  the  trial,  the  jury  found  a  verdict  against  all  the 
defendants,  except  Henry  C.  Lett,  for  the  sum  of  $1,250. 
Defendants  filed  a  motion  for  a  new  trial,  which  was 
overruled  by  the  court,  and  judgment  rendered  on  the 
verdict. 

The  only  testimony  offered  by  the  plaintiff  on  the 
trial  of  the  cause  in  the  court  below,  to  establish  the 
existence  of  the  partnership  of  the  defendants,  consisted 
of  certain  statements  made  by  McCann  to  the  plaintiff, 
tliat  the  defendants  herein  constituted  the  firm  of  Con- 
verse, McCann  &  Co.,  and  copies  of  certain  letters 
written  by  Shambaugh  to  Converse  asking  for  his  fees. 

The  rule  is  well  settled  that  when  a  number  of  persons 
have  associated  themselves  together  in  the  joint  prosecu- 
tion of  a  common  enterprise,  as  in  ordinary  partnerships, 
that  the  acts  or  contracts  of  one  partner,  with  reference 
to  the  partnership  business  and  affairs,  are  to  be  deemed 
the  acts  or  contracts  of  all.  And  when  the  existence  of 
the  partnership  is  admitted,  or  otherwise  established,  the 
admission  of  one  of  the  partners  as  to  any  matter  between 
the  firm  and  another  party,  is  to  be  received  as  evidence 
against  all  the  partners.  But  where  the  existence  of  the 
partnership  is  denied,  and  there  is  proof  to  establish 
its  existence,  then  the  admission  of  a  party  that  he  is  a 
partner,  affects  him  alone,  and  such  admission  is  no  evi- 
dence of  the  existence  of  the  partnership,  so  as  to  create 
a  liability  against  the  others.    McPhersoft  v.  Ratlihoney 
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7  Wend.,  216.  NeUon  v.  Lloyd,  9  WaUs.,  22.  CotU 
rill  v.  Yamlvsen,  22  Fi.,  511.  Whitney  v.  Ferris,  10 
Johns.,  66.    Jennings  v.  Estes,  16  Me.,  823. 

The  existence  of  a  partnership  may  be  proved  by  the 
separate  admissions  of  all  who  are  sued,  or  by  the  acts, 
declarations,  or  conduct  of  the  parties.  Welsh  v.  Speak- 
inan,  8  TT.  dB  Z.,  257;  but  the  simple  statement  of  one 
claiming  to  be  a  partner,  is  not  suiSScient  to  establish  that 
fact.  There  being  no  proof  of  the  partnership  of  the 
defendants  the  cause  is  reversed,  and  a  new  trial  awarded. 

Kevebsed  and  bemanded. 


4    879 
18    883 
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AzARiAH  E.  Livingston,  plaintiff  in  error,  v.  Charles    ^^  909 

F.  Coe,  defendant  in  error.    • 

1.  Fraotiee:  dissolving  attachment.  A  petition  headed  "Supreme 
Court  of  the  State  of  New  York,"  and  filed  in  a  district  court  of  this 
state,  is  not  sufficiently  defective  to  warrant  the  dissolution  of  an  attach- 
ment issued  in  the  cause. 


2.     :  attachment  :  caption  of  the  writ.    A  writ  of  attachment 

which  does  not  run  in  the  name  of  "  The  People  of  the  State  of  Nebraska," 
as  required  by  the  constitution,  is  voidable  only ;  the  defect  is  curable  by 
amendment. 

This  was  an  action  upon  a  promissory  note,  brought 
in  the  district  court  for  Thayer  county,  in  which  an 
attachment  was  issued  and  levied  upon  land  owned  by 
Livingston.  The  petition  in  the  cause  was  headed 
"  Supreme  Court  of  the  State  of  New  York."  The  venue 
of  the  affidavit  upon  which  the  attachment  issued  was 
"  State  of  Nebraska,  County  of  Thayer,  ss."  Motion  to 
dissolve  the  attachment  was  made  and  overruled,  and  the 
cause  brought  here  to  reverse  that  order  of  the  district 
court. 
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Ch'iggB  &  AshJby^  for  plaintiff  in  error,  contended  that 
the  attachment  could  not  properly  be  issued,  there  being 
no  petition  filed  which  complied  with  the  provisions  of 
section  92  of  the  code.  Alexander  v.  Prinfflej27  Mi8S,j 
358.  PitkUia  v.  Boyd^  4  O.  Oreene^  255.  The  attach- 
ment  is  void  not  running  in  the  name  of  "The  People 
of  the  State  of  Nebraska."  Curtis  v.  MoCullogh,  3 
jf'ev.,  202.  Jieddick  v.  Clonds^  2  Crilm.,  670.  Cody  v. 
Huntin^toriy  1  iT.  27.,  139. 

J,  B.  Skinner  and  S.  C,  B.  Bean,  for  defendant  in 
error,  said  the  court  below  had  full  power  to  permit  the 
amendment  to  be  made  to  the  petition  and  writ,  and  cited 
section  144  of  the  code.  Isfey  v,  Harris^  10  TFw.,  95. 
Fumian  v,  Walters^  13  How,  Pr.^  350.  Morgan  v. 
Joh^hsony  16  Texasy  368. 

Lake,  C?.  J. 

This  is  a  petition  in  error  from  Thayer  county.  The 
case  presents  but  a  single  question  for  our  decision. 

Although  presented  in  a  variety  of  forms  there  is 
really  but  a  single  objection. in  this  record  to  the  action 
of  the  district  court,  which  was  its  refusal  to  dissolve  the 
attachment  and  release  the  property  upon  which  it  had 
been  levied.  There  were  two  motions  to  quash  the  order 
of  attachment  filed,  the  first  one  on  the  twenty -first  day 
of  May,  1873,  which  was  overruled  on  the  twelfth  day  of 
June,  next  following,  and  the  second,  filed  June  10th, 
1874,  which  on  motion  was  stricken  from  the  files  of  the 
court. 

This  last  named  motion  was  properly  stricken  from 
the  files.  It  is  a  wholesome  rule  of  practice  not  to  enter- 
tain a  second  motion,  where  one  for  the  same  purpose 
has  already  been  heard  and  overruled,  unless  leave  to 
file  it  has  been  specially  given.  All  of  the  reasons  e.xi8t- 
ing  at  the  time  of  filing  the  first  motion  showing  that  it 
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ought  to  be  sustained,  save  that  of  want  of  jurisdiction, 
ahonld  be  included  therein,  and  thus  be  bronglit  to  the 
attention  of  the  court,  or  they  may  be  treated  as  waived. 
Where  however  there  has  been  an  omission  to  do  so 
through  mere  inadvertence,  or  w^ant  of  knowledge  of  the 
existence  of  a  material  fact,  and  there  is  a  desire  for  a 
ruling  on  the  matter  omitted,  the  proper  course  to  pur- 
sue is,  first  to  obtain  leave  to  file  a  new  motion,  in  which 
it  may  be  included,  and  the  court  requested  to  consider 
it.  The  granting  of  such  leave  is  a  matter  resting 
entirely  in  the  discretion  of  the  court  to  which  the  appli- 
cation is  addressed.  This  leaves  us  with  the  first  motion 
only  to  deal  with.     It  was  objected  by  this  motion: 

First.  "That no  petition  had  been  filed  as  required  by 
law.'^  This  objection  was  based  solely  upon  the  fact  that 
the  name  of  the  court  at  the  head  of  the  petition  was  given 
as  the  "  Supreme  Court  of  the  state  of  New  York."  This 
was  good  ground  for  a  motion  to  require  the  plaintiff  to 
amend  his  petition,  but  it  was  not  sufficient  to  warrant 
a  dissolution  of  the  attachment.  But  oven  if  the  mistake 
in  the  name  of  the  court  had  been  fatal,  it  ought  to 
have  been  more  specifically  stated ;  the  objection  was  too 
general.     Wilson  v.  Wetmore,  1  Hill.j  216. 

Second.  It  was  objected  "that  the  affidavit  upon 
which  the  order  of  attachment  issued  does  not  describe 
the  nature  of  the  plaintiff's  claim."  This  assignment 
is  untrue  in  fact.  The  affidavit  upon  which  the  order 
issued,  set  forth  "  that  the  plaintiff's  claim  in  this  action 
is  upon  a  pijomissory  note,  set  forth  and  described  in  the 
complaint  in  this  cause."  This  was  a  sufficient  descrip- 
tion of  the  cause  of  action  in  the  affidavit. 

Third.  And  it  was  further  objected,  that  "  said  order 
of  attachment  is  not  made  returnable  according  to  law." 
The  order  itself  shows  that  it  was  returnable  on  the 
second  Monday  after  it  was  issued.  This  was  correct. 
The  order  was  issued  at  the  commencement  of  the  action. 


882      SUPREME  COURT  OF  NEBRASKA, 

— ...  —  -.  ■  — - 

Wniiams  V.  Lowe. 

In  such  case  the  return  day  must  be  the  same  as  that  of 
a  summons  {Sec,  203,  Cod6\  which  is  the  second  Mon- 
day after  its  date.     Sec,  66,  Code  of  Civil  Procedure, 

There  were  several  other  objections  but  they  were  not 
urged  upon  the  ailment,  and  it  is  not  worth  the  while 
to  notice  them,  as  they  are  clearly  frivolous.  The 
chief  objection,  and  the  one  pressed  more  strongly  upon 
our  attention  than  any  other,  was  that  the  order  of 
attachment  did  not  run,  "  In  the  name  of  the  People  of 
the  State  of  Nehraeka?'*  This  point  was  not  made  in 
the  first  motion,  but  was  in  the  second.  Wliile  the 
order  was  clearly  defective  in  this  respect,  it  was  not 
fatally  so.  It  was  merely  voidable,  not  void.  It  was  a 
defect  curable  by  amendment  State  v,  Bryant^  5  /iw?., 
192.  And  it  makes  no  difference  that  the  omission  is 
of  a  constitutional  requirement,  this  as  well  as  one  that 
is  statutory,  merely,  may  be  amended.  See^  Illeley  v. 
Harris^  10  TFw.,  95,  which  is  a  case  in  point. 

We  discover  no  error  in  this  record,  and  the  several 
orders  of  the  district  court  are  tlierefore  affirmed. 

Judgment  aocobdinglt. 


4    383 
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^  **    Jesse  Williams,  appellee,  v.  Enos  Lowe  and  William 

W.  Lowe,  appellants. 


1.  Trusts:  by  parol.  An  alleged  parol  agreement  whereby  shares  of 
stock  in  a  ferry  company,  sold  under  a  decretal  order  and  purchased 
by  the  defendant,  were  to  be  held  in  trust  to  secure  the  payment  of  the 
purchase  money  and  a  debt  due  from  plaintiff  s&d  upon  payment 
thereof  to  reconvey  the  shares  to  plaintiff,  aocounting  for  dividends 
received,  hsld  not  established  by  evidence  of  plaintiff,  consisting  merely 
of  what  he  had  hsard  that  defendant  had  said,  and  his  mnderstandmg  of 
what  defendant  would  do;  nor  by  subsequent  dedamtions  of  defendtnt 
that  he  exptcUd  plaintiff  would  have  the  benefit  of  the  stock ;  nor  by 
proof  that  defendant  had,  a  number  of  years  after  the  purchase,  paid 
money  to  plaintiff  from  time  to  time,  the  plaintiff  asking  therefor  OD 
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account  of  his  want  of  pecuniary  means,  and  never  daiming  the  shares 
until  he  had  been  paid  a  considerable  amount. 

2.  Pleading:  causes  of  action:  misjoinder.  A  petition  contained 
two  counts,  one  alleging  that  certain  shares  of  stock,  owned  by  the 
plaintiff,  were  purchased  at  judical  sale  by  the  defendant  under  a  parol 
agreement  that  defendant  should  hold  the  shares  in  trust  and  reconvey 
the  same  upon  payment  of  a  debt  due  him  from  plaintiff;  and  the  other 
alleging  want  of  jurisdiction  in  the  court  making  such  sale,  but  that 
defendant  under  color  thereof  procured  the  transfer  of  the  shares  on  the 
books  of  the  company,  and  received  dividends  thereon  in  trust  for  plain- 
tiff.   Held^  not  bad  by  reason  of  misjoinder. 

3.  Equity:  jurisdiction.-  void  sale.  An  assessment  was  levied  upon 
shares'  of  stock  in  a  ferry  compKiny,  and  suit  in  chancery  commenced  to 
subject  the  shares  to  the  payment  of  such  assessment,  although  the  char- 
ter of  the  company  gave  ii  no  authority  so  to  do.  Service  was  made  by 
publication,  the  bill  taken  pro  confesso,  decree  rendered,  and  the  shares 
sold.  Held.  1.  That  the  decree  was  coram  turn  judice,  and  void.  2. 
That  the  purchaser  having  procured  title  to  the  shares  under  color 
of  said  proceedings,  receiving  dividends  thereon,  held  the  same  in  trust 
for  the  original  owner. 

4.  Bemoval  of  CanMS  to  V.  8.  Court.  Upon  a  motion  to  transfer  a 
cause  to  U.  S.  Circuit  Court,  under  act  of  March  3, 1875,  second  session, 
forty-third  Congress,  held,  that  the  act  applies  to  causes  brought  in  state 
courts  of  original  jurisdiction,  and  not  to  causes  pending  in  the  state 
supreme  court. 

This  was  an  appeal  from  a  decree  rendered  by  Hon. 
Samuel  Maxwell  sitting  in  the  district  court  for  Douglas 
county.  It  was  an  action  to  compel  an  account,  and  for 
tlie  redemption  of  four  shares  of  stock  in  the  Council 
Bhiffs  and  Nebraska  Ferry  Company  held  by  the  defend- 
ants. The  finding  in  the  court  below  was  in  favor  of  the 
plaintiff,  an  account  stated  by  a  referee,  and  a  final 
decree  rendered  against  the  defendants  for  $7,532.42. 

All  the  material  facts  necessary  to  an  understanding 
of  the  case  appear  in  the  opinion. 

E.  Wakely  and  J,  M.  Woolworth^  for  the  appellants, 
after  an  elaborate  review  of  the  evidence,  contended 
that  it  was  necessary  to  the  plaintiff's  case  that  he 
should  allege  and  prove  that  a  consideration  of  some 
sort  passed  between  him  and  the  appellants,  whether 
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the  theory  of  it  be  a  resulting  trust,  arising  by  impli- 
cation of  law,  or  that  of  an  express  agreement.  In  that 
respect  the  case  has  wholly  failed. 

First.  Tlie  relief  here  sought  in  cases  of  the  pur- 
chase of  property  at  judicial  or  forced  sale,  upon  an 
agreement  with  and  for  the  benefit  of  the  owner,  are  all 
referable  to  one  of  two  classes. 

1.  Where  the  purchaser  has  bought  in  the  property 
at  a  less  price,  by  reason  of  representations  that  he  was 
doing  so  for  the  debtor  who  was  to  have  the  benefit  of 
the  purchase.  Here  a  consideration  is  shown,  .namely 
the  advantage  to  the  purchaser  in  getting  the  property 
at  the  less  price.  To  this  class  belong,  Brown  v.  Lynch^ 
1  Paige  Ch,^  147.  Roach  v,  Hudson^  8  Bush^  (-ffy-0 
410.  McRarey  v.  Huff,  32  Geo.,  681.  Paine  v.  Wil- 
cox, 16  Wis.,  202.  Onaon  v.  Cown,  22  Id.,  329.  Peebks 
V.  Beading,  S  S.  <&  B.,  492. 

2.  The  second  class  is  where  the  owner,  relying  on 
the  promises  of  the  purchaser  to  take  and  hold  the  prop- 
erty for  him,  has  desisted  from  further  efforts  to  save  it. 
Here  the  consideration  consists  in  the  act  of  the  owner. 
Of  this  class  are,  Bives  v.  Lawrence,  41  Geo.,  283.  Price 
V.  Beeves,  38  Cal.,  459.  Byan  v.  Bod,  34  iT.  Y.,  807. 
Judd  V.  Mosley^  30  Iowa,  423. 

3.  Neither  of  these  circumstances  appear  here.  Ban- 
der V.  Snyder,  5  Barh.,  63.  Mviot  v.  Mitchell,  30  Ind., 
228.  Botsford  v.  Burr,  2  Johns.  Ch.,  405.  Barnard 
V.  Jewett,  97  Mass.,  87. 

Second.  It  is  a  fundamental  principle  of  equity,  not 
to  give  relief  to  a  volunteer. 

1.  This  rule  is  rigidly  applied  to  cases  of  trusts,  and 
to  this  class  this  case  belongs,  whether  it  be  deemed  a 
resulting  trust,  raised  by  implication  of  law  from  the 
relation  of  the  parties,  or  an  express  trust,  arising  upon 
the  alleged  agreement.  KekewicJc  v.  Manning,  1  Be., 
G.  M.  <6  G.J  176.      Hughes  v.  StuhbSj  1  Hare,  476. 
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Smith  V.  Warde^  15  Sim.,  55.  Bunn  v.  Winthrop^  1 
Johns,  Ch,^  32i  Perry  on  Trusts^  Sec.  97.  Story^s  Eq. 
Jur,,  Sec.  973. 

2.  It  is  also  rigidly  applied  in  cases  in  equity,  in 
respect  of  contracts,  and  especially  in  suits  for  specific 
performance.  Hervey  v.  Audlandj  14  Sifn.,  681.  Min- 
ium V.  Seymour^  4  Johns.  Ch.^  497.  Acker  v.  Phcenix^ 
4  Paige  Ch.^  305. 

Third.  Tliis  case  cannot  be  sustained  on  the  ground 
of  fraud.  M'CvUoch  v.  Cowher,  5  W.<&  S.,  427.  Bar- 
net  V.  Dougherty^  32  Pa.  St.^  372.  Campbell  v.  Camp- 
hell,  2  Jones  Eq.,  364. 

Even  if  the  petition  stated  a  case  within  the  rules  laid 
down  in  these  cases,  the  proof  is  not  sufficiently  clear, 
definite  and  positive,  to  entitle  the  plaintifl*  to  relief. 
Len<ih  V.  Zench,  10  Ves.,  511,  518.  Steere  v.  Steere^  5 
Johns.  Ch.,  1.  Miller  v.  Stokeley,  5  Ohio  St.,  194,  196. 
Kendall  v.  Munn,  11  Allen,  16,  17.  Davis  v.  With- 
erell,  11  Allen,  19,  20.  Molin  v.  Molin,  1  Wend.,  626. 
Cutler  V.  Tuttle,  4  C.  E.  Green,  549.  Roddy  v.  Roddy, 
3  JSTeh.,  96. 

Fowrth.  The  plaintiff",  when  he  brought  his  suit,  had 
open  to  him  either  one  of  two  courses;  either  first,  to 
affirm  the  validity  of  the  judicial  sale,  and  claim,  as  he 
did,  that  the  trust  arose  out  of  the  circumstances  of  it; 
or,  secondly,  to  deny  its  validity  and  claim  the  property 
and  its  proceeds  in  specie.  He  certainly  cannot  do  both 
in  one  action,  because  that  would  be  an  infraction  of  the 
rule  of  the  code  by  joining  antagonistic  causes  of  action. 
If  we  are  assailed  upon  the  ground  of  the  trust,  we  must 
have  a  trial  to  the  court;  but  if  we  are  assailed  on  the 
ground  that  no  title  passed  to  us  by  the  judicial  sale, 
then  we  are  entitled  to  a  trial  by  jury.  This  is  a  right 
so  high  that  it  is  guaranteed  to  us  by  the  constitution. 
It  is  a  right  so  high  that  it  cannot  be  taken  away  from 
us  by  any  device  whatever.  If,  in  this  proceeding,  we 
26 
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are  open  to  attack  on  account  of  the  defects  in  the  judi- 
cial proceedings,  then  by  the  most  unconscionable  device 
we  have  been  deprived  of  our  constitutional  right  of 
trial  by  jury. 

George  W.  Doane  and  A.  J.  Poppleton^  for  appellees. 

I.  The  plaintiif  claims  that  this  sale  passed-no  title 
whatever  to  the  purchaser,  for  the  following  reasons, 
to-wit: 

That  the  court  acquired  no  jurisdiction  to  render  any 
decree  by  reason  that  this  was  not  a  case  which  author- 
ized  constructive  service  under  the  laws  and  rules  of 
court  then  in  force.  (See  Kule  I,  in  equity  and  title  4, 
Civil  Code.) 

No  jurisdiction  could  be  acquired  except  by  virtue  of 
the  specific  lien  claimed  in  the  bill,  and  there  was  no 
such  Hen.  Angell  and  Ames  on  Corp,^  Sec.  365.  Sar-^ 
gent  v,  Fromhlin  Insurance  Company^  8  Pick.^  90. 

II.  If  the  sale  carried  no  title  to  the  shares,  then  they 
were  held  by  the  defendant,  Enos  Lowe,  under  an 
arrangement  made  between  him  and  the  plaintiff  in  1863, 
just  before  the  plaintiff  left  for  Nevada,  as  a  pledge 
merely,  for  the  security  for  the  balance  due  to  Dr.  Lowe, 
upon  his  bank  account  with  Henn,  Williams,  Hooten  & 
Co.;  and  when  the  purpose  for  which  the  pledge  was 
delivered  has  been  accomplished,  the  pledgor  is  entitled 
to  a  return  and  re-assignment  of  the  thing  pledged, 
together  with  an  account  of  the  increase  or  accumulation 
of  the  pledge. 

1.  Shares  in  stock  of  an  incorporated  company,  are 
subjects  of  pledge.  Wilson  v.  Little^  2  N.  J^.,  443. 
Story  on  Bailments^  See,  290. 

2.  A  pledge  may  be  implied  from  circumstances, 
as  well  as  arise  by  express  agreement,  and  may  be  for  a 
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limited  time,  or  for  an  indefinite  period.    Story  on  BaU^ 
rnents^  Sec.  300  and  cases  there  cited. 

3,  Either  an  action  at  law  for  damages,  or  a  bill 
in  equity,  to  compel  an  account,  and  enforce  the  right  to 
redeem,  will  lie  against  a  pledgee,  who  wrongfully 
excludes  the  pledgor  from  his  rights  in  the  subject  of  the 
pledge. 

Gantt,  J, 

The  pleadings  in  this  case,  substantially,  allege  that 
prior  to  1863,  the  plaintiff  was  the  sole  owner  of  four 
shares  of  stock  in  the  Council  Bluffs  &  Nebraska  Ferry 
Company;  that  by  suit  in  the  district  court  of  Douglas 
county,  the  company  obtained  a  decree  against  him,  and 
another,  for  the  amount  of  assessments  previously  levied 
on  said  shares,  and  directing  the  sale  of  the  same  to  pay 
said  amount,  and  that  on  the  twenty-eighth  day  of  Sep- 
tember 1863,  the  shares  were,  by  a  master  of  said  court 
offered  at  sale  and  sold  to  Enos  Lowe;  that  prior  to  said 
sale  Lowe  agreed  with  plaintiff  to  bid  in  said  shares  at 
such  sale,  and  hold  them  in  trust  for  the  payment  of  a 
debt  due  from  plain  tiff  and  others  under  the  firm  name 
of  Henn,  Williams  &  Co.,  to  Lowe,  and  that  when 
plaintiff  should  pay  said  debt  and  r0pay  the  purchase 
money  bid  for  said  shares,  the  said  Lowe  should  reconvej' 
to  plaintiff  said  shares;  that  after  the  sale  of  said  shares, 
the  name  of  W.  W.  Lowe  was  substituted  in  place  of 
said  Enos  Lowe,  for  the  purpose  of  placing  the  shares  in 
the  possession  and  under  the  control  of  an  apparently 
innocent  purchaser,  to  deprive  the  plaintiff  of  the  benefit 
of  the  agreement  aforesaid,  and  further,  that  the  court 
had  no  jurisdiction  of  the  defendants  or  the  subject  mat- 
ter in  the  suit  in  which  the  decree  was  rendered  for  the 
Bale  of  said  shares,  and  that  the  defendants  acquired  no 
title  to  said  shares  of  stock  by  virtue  of  "the  proceedings  in 
that  sTjit,  but  that  the  defendants  nevertheless  caused 
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said  shares  to  be  transferred,  on  the  books  of  the  com- 
pany to  the  said  defendant  W.  W.  Lowe;  tliat  the  defen- 
dants collected  and  received  large  dividends,  which  have 
from  time  to  time  been  declared  on  said  shares,  and  that 
the  defendants  hold  said  shares  so  transferred,  and  the 
dividends  by  them  soi'eceived,  in  trust  for  the  payment  of 
the  debt  and  purcliase  money  aforesaid,  and  the  balance 
of  such  dividends,  after  the  payment  of  said  debt  and 
purchase  money,  for  plaintiff;  and  the  plaintiff  praj'S  that 
an  account  be  taken  of  the  dividends  received  by  the  de- 
fendants and  of  what  is  due  from  plaintiff  to  defendant, 
Enos  Lowe,  and  that  the  balance  found  remaining  be 
ordered  to  be  paid  to  the  plaintiff  by  the  defendants,  and 
that  the  defendants  be  required  to  transfer  and  convey 
to  the  plaintiff  all  the  interest  which  they  or  either  of 
them  may  have  or  claim  in  said  shares,  and  be  excluded 
from  all  interest  in  or  control  over  the  same,  and  for  gen- 
eral relief.  The  defendants  deny  each  allegation  of  the 
plaintiff  in  relation  to  the  alleged  agreement;  and  allege 
that  W.  W.  Lowe  became  the  holder  of  said  shares  in 
good  faith  for  a  valuable  consideration  as  between  defen- 
dants, and  without  notice  of  any  alleged  agreement  be- 
tween plaintiff  and  Enos  Lowe,  and  that  he  acquired  an 
absolute  title  to  the  shares,  and  defendants  deny  any 
fraudulent  purpose  in  the  substitution  of  W.  W.  Lowe 
as  purchaser,  or  that  the  court  had  no  jurisdiction  of  the 
defendants,  or  the  subject  matter  in  the  former  suit,  or 
that  plaintiff  is  entitled  to  any  dividends,  or  has  any 
rights  or  interest  in  the  shares,  or  that  the  same  are  held 
in  trust  for  him.  Under  these  pleadings,  the  first  quesr 
tion  presented  for  our  consideration  is,  whether  the  evi- 
dence adduced  in  the  case,  clearly  and  satisfactorily 
establishes  a  parol  trust?  In  other  words,  when  inter* 
preted  by  the  well  settled  rules  of  law,  does  the  evidence 
sustain  the  allegation  that  Enos  Lowe,  before  the  sale, 
entered  into  a  parol  agreement  with  the  plaintiff,  to  pur- 
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chase  the  shares  at  such  sale,  and  hold  them  in  trust  to 
secure  the  payment  of  the  purchase  money  and  the  debt 
owing  and  due  to  him  from  plaintiif,  and  upon  the  pay- 
ment thereof,  to  reconvey  the  shares  to  plaintiff,  and 
account  to  him  for  the  balance  of  dividends,  if  any  re- 
mained, in  his  hands?  It  is  not  a  question  of  moral  obli- 
gation  arising  exclusively  ont  of  a  long  and  intimate 
acquaintance  and  friendly  relations  between  the-  parties, 
but  whether  the  evidence  establishes  an  agreement  creat- 
ing a  trust.  The  proof  relied  on  to  sustain  the  allega- 
tions of  the  petition  consist  of  that  of  the  plaintiflF  him- 
self and  the  declarations  of  Lowe  made  to  other  persons. 
The  plaintiff  testifies  that  in  Mayor  June,  1863,  he  "had 
a  conversation  with  Enos  Lowe  as  to  the  shares  being 
6old,  that  he  was  then  about  to  leave  for  Nevada,  and 
Lowe  told  him  that  if  they  (the  shares)  were  sold,  he 
would  buy  them  in  and  hold  them  as  security  for  a  claim 
which  he  had  against  Henn,  Williams,  Hooten  &  Co., 
and  he  left  him  with  that  verbal  understanding;"  but  on 
his  cross  examination,  in  answer  to  the  question,  asking 
him  to  state  the  whole  conversation  with  Lowe,  he  says, 
that,  "On  meeting  the  Doctor,  having  Iieard  that  he  had 
said  in  case  they  were  sold,  he  wished  to  buy  them  in  as 
security  for  a  debt  which  he  claimed  from  Henn, 
Williams,  Hooten  &  Co.,  as  well  as  my  benefit,  I  left 
him  with  the  tmderstanding  that  in  case  they  were  sold 
he  would  do  so;  that  he  consented  to  do  so,"  and  that  is 
as  fully  as  he  could  recollect  the  matter  at  this  time. 

The  declarations  of  Lowe  given  in  evidence,  it  appears 
were  made  at  three  different  times.  W.  W.  Marsh  and  F. 
Murphy  testify  substantially  that  at  a  meeting  of  the 
directors  of  the  Perry  Company,  in  1866,  Lowe  was  asked 
to  pay  the  back  assessments  on  the  four  shares  of  stock, 
appearing  on  the  books  against  Henn  &  Williams,  and 
that  he  replied  he  did  not  think  he  ought  to  pay  them — 
giving  as  a  reason  that  he  had  a  deposit  or  unsettled  ac- 
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count  with  Henn,  Williams  &  Co,  and  had  bought  this 
interest  to  protect  that  account,  and  that  when  Williams 
settled  with  him  for  the  account,  he  expected  Williams 
would  have  the  benefit  of  the  stock. 

W.  B.  Street  testified  concerning  a  conversation  he  had 
with  Lowe,  in  which  Lowe  said  there  would  be  no  justice 
in  taking  these  shares  from  Williams,  that  he  had  a  claim 
against  Henn,  Williams  &  Co.,  and  when  he  got  it  out 
of  what  the  shares  yielded,  the  shares  belonged  to  Wil- 
liams," but  on  cross-examination  he  thinks  what  he  stat< 
ed  was  "the  result  of  two  con^^ersations,"  and  when  asked 
to  state  fully  these  conversations,  where  they  took  place, 
who  was  present,  and  what  was  said  by  him  and  by  Lowe, 
he  answered,  "I  can't  do  it."  And  G.  B.  Lake  testified 
that  Lowe  told  him  he  held  the  shares  as  security  for  the 
payment  of  a  claim  against  Williams  and  was  ready  to 
settle  with  Williams  and  give  up  the  shares  upon  being 
paid  the  debt  Williams  owed  him,  but  what  Lowe  said 
about  security  was  substantially  that  the  only  way  he 
could  secure  his  claim  or  make  himself  good,  was  by  the 
ferry  shares,  and  "Doctor  Lowe  I  tliink,  claimed  that  the 
title  had  passed  from  Williams  by  the  sale." 

On  the  part  of  the  defendants,  Enos  Lowe  testified 
very  positively  that  he  did  not  make  any  such  agree- 
ment with  the  plaintiff,  and  that  previous  to  the  plain- 
tiff's departure  in  the  summer  of  1863,  he  had  no 
conversation  with  him  in  respect  to  his  purchasing  the 
shares  of  stock  at  the  sale,  if  there  should  be  a  sale  of 
them.  In  respect  to  the  letter  from  plaintiff  to  Lowe,  I 
shall  only  observe  that,  upon  an  examination  of  it,  I  think 
it  develops  no  facts  materially  affecting  either  party  in 
the  case,  in  regard  to  the  alleged  s^reement* 

•  The  letter  referred  to  is  as  follows : 

"There  is  a  matter  connected  with  my  interest  in  the  Feny  Co.,  about 
which  I  have  never  written  you,  or  ever  talked  to  you  fully  on.  I  will  here 
undertake  to  state  my  understanding  of  the  matter,  having  no  doubt  but  your 
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Now  the  evidence  of  tlie  plaintiff,  considered  without 
regard  to  that  of  tliB  defendant,  Lowe,  is  certainly  indef- 
inite and  uncertain;  according  to  the  form  in  which  he 
puts  it  in  his  cross-examination,  it  seems  rather  to  con- 
sist of  what  he  had  heard  that  Lowe  had  said  respecting 
the  matter,  and  his  underatandirhg  of  what  Lowe  would 
do.  The  plaintiff  gives  no  details  of  the  agreement;  he 
does  not  state  what  amount  Lowe  should  bid  for  the 
shares,  or  that  he  would  repay  Lowe  any  amount  he 
might  bid  at  the  sale,  or  that  any  time  was  fixed  for  the 
redemption  of  the  property,  or  say  anything  that  would 
constitute  a  mutual  contract  between  him  and  Lowe,  or 
that  would  bind  him  to  any  contract  of  purchase  of  the 
shares  by  Lowe;  but  Lowe  testifies  very  positively  that 
he  never  made  any  such  agreement  with  the  plaintiff,  and 
that  there  never  was  any  such  conversation  between  him 
and  the  plaintiff.  Hence  if  the  determination  of  the 
question  rested  on  the  testimony  of  the  plaintiff  alone, 
and  especially  on  that  of  plaintiff  and  defendant,  Enos 
Lowe,  considered  together,  it  seems  clear  that  this  evi- 
dence is  not  sufliciently  clear,  satisfactory  and  conclusive 

to  establish  &  parol  agreement  creating  a  trust.     But  it 

•  -  -  - 

understanding  has  always  been  the  same,  and  that  yoo  have  acted  in  all  you 
have  done  with  a  view  to  this  verbal  and  implied  undersiamding.  In  1862  or 
3,  or  thereabouts,  when  the  business  of  Henn,  Williams  Bi,  Co.  became  en- 
tangled by  no  fault  of  mine,  but  by  unforeseen  combinations  of  misfortune, 
and  the  rascality  of  my  partners  from  Henn  down,  you  instigated  a  suit 
against  my  ferry  stock  for  an  unpaid  assessment.  I  was  at  the  BlufTs  when 
this  was  done,  and  although  I  did  not  say  much  to  you  about  it.  I  talked  freely 
with  most  of  the  other  members  of  the  company.  They  all  told  me  that  you 
uniformly  said  to  them  and  anybody  else,  that  you  wished  it  sold,  and  to  buy 
it  in  yourself  for  the  sole  purpose  of  securing  a  claim  which  you  had  against 
H.  H.  Hooten  &  Co.  With  this  avowal  on  your  part,  and  with  this  under- 
standing, I  made  no  defense.  I  could  have  even  paid  the  small  amount  at 
that  time,  but  I  chose  to  let  it  go  into  your  hands,  as  it  enabled  me  to  secure 
your  claims.  You  bought  the  eighth  interest  in  the  Co.,  I  understand,  for 
^125.  It  has  remained  in  your  hands  until  you  have  secured  as  dividends 
about  $3,800.  The  understanding  under  which  you  bought  it,  and  was  per- 
mitted to  buy  it,  and  repeated  by  you  to  Capt.  Marsh.  Bayliss,  Lake,  Wool- 
worth,  etc.,  as  they  stated  it  to  me,  made  it  a  contract  or  bargain,'* 
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was  very  ably  argued  that  the  declarations  of  Lowe,  sub- 
sequent to  the  sale,  tended  to  corroborate  the  testimony 
of  the  plaintiff  and  to  establish  the  trust  The  fact, 
however,  cannot  be  overlooked  that  in  regard  to  these 
declarations,  not  one  of  the  witnesses  say,  that  Lowe 
spoke  of,  referred  to,  or  made  any  suggestion  in  relation 
to  an  existing  agreement,  or  conversation  had  between 
him  and  the  plaintiff,  in  respect  to  the  shares  or  the  pur- 
chase of  them ;  but  that  Lowe  said  that  he  purchased  the 
property  J»  secure  the  debt  due  to  him  from  Williams, 
and  that  he  expected  Williams  to  have  the  benefit  of  the 
stock.  Under  these  circumstances,  if  there  is  no  evidence 
tending  to  show  a  parol  agreement  creating  the  trust,  at 
the  time  of  or  prior  to  the  sale,  these  subsequent  declara- 
tions can  have  very  little,  if  any,  weight  at  all.  It  is  a 
contract  that  is  alleged  and  sought  to  be  proved,  and  not 
simply  a  resulting  trust  by  operation  of  law  only.  In 
Moore  V.  Moore,  38  New  Hamp.,  389,  it  is  said  that  "the 
most  that  can  be  said  of  the  complainant's  evidence  isy 
that  it  shows  repeated  statements  of  the  defendant  that 
he  held  the  premises  in  trust  for  her.  But  such  declara- 
tions have  never  been  held  sufficient  to  sh<Jw  a  trust." 
Gra/oes  v.  Graves^  29  New  Hamp,^  142.  Sample  v, 
Couhon,  9  Watts  <&  Sergt,,  66.  2  Wash,  on  Beat 
Prop.,  447,  465. 

Again,  it  is  insisted  that  the  payment  by  Lowe  to 
plaintiff  of  sums  of  money,  tends  to  show  the  existence 
of  a  contract  and  to  establish  the  trust.  The  plaintiff 
left  in  the  year  1863,  unable  to  pay  his  existent  debts, 
and  after  an  absence  of  two  years  in  the  west,  and  two 
years  in  New  York,  returned  still  pecuniarily  poor,  and 
Lowe  says  he  applied  to  him  for  money,  giving  as  his 
reason  for  doing  so,  his  want  of  pecuniary  means  at  the 
time;  and  further  says  that  his  purpose  was  voluntarily 
to  pay  him  a  sum,  which,  with  his  debt  against  Williams, 
would  amount  to  the  worth  of  the  shares,  and  that  he 
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paid  him  the  money  on  this  ground  only,  and  that  Wil- 
liams never  set  up  or  made  any  claim  to  the  shares  until 
he  wrote  his  letter  of  September  29, 1868.  This  testi- 
mony of  Lowe  stands  uncontradicted.  Hence,  if  there 
was  no  proof  tending,  in  some  degree,  to  show  some 
agreement  creating  the  trust,  upon  what  principle  can 
the  payment  of  the  sums  of  money  be  corroborative  evi- 
dence of  such  agreement?  And  if  Lowe  was  under  no 
legal  obligation  to  pay  this  money,  and  his  motives  and 
purpose  in  doing  so  are  not  referable  to  any  legal  obliga- 
tion, by  what  rule  of  law  can  such  payment  of  money 
establish  a  contract  creating  a  trust?  It  must  be  borne 
•  in  mind  that  in  respect  to  this  branch  of  the  case,  the  al- 
legation is  not  that  of  a  resulting  trust  by  operation  of 
law  only,  but  one  by  verbal  agreement  between  the  plain- 
tiff and  defendant,  E.  Lowe,  by  which  the  latter  agreed 
to  hold  the  property  in  trust;  and  the  allegata  et probata 
must  agree.  Therefore,  in  order  to  establish  the  trust 
by  parol  proof  of  such  agreement,  the  terms  of  the  agree- 
ment must  be  clearly  and  satisfactorily  shown.  And  as 
such  parol  evidence  is  in  opposition  to  a  written  title,  it 
must,  if  admissible,  be  received  and  examined  with  great 
caution.  It  has  been  said  that  courts  have  always  been 
impressed  with  the  danger  of  this  kind  of  proof,  as  tend- 
ing to  insecurity  of  title  and  to  perjury,  and  because  there 
is  great  liability  to  mistake;  that  even  the  slightest  mis- 
take, or  failure  of  recollection,  may  totally  alter  the  effect 
of  what  was  said.  This  danger  of  mistake  is  greatly 
increased  when  a  witness  undertakes  to  speak  from  mere 
memory  of  conversations  or  declarations  after  a  long 
lapse  of  time.  Za?ie  v.  Deighton^  Am  J.,  409.  Cascoigne 
V.  Thering,  1  Vem.,  366.  WUlia  v.  Willis,  2  Abk.,  71. 
Lench  V,  Lench,  10  Veaey,  517.  Loyd  v.  Carter,  17 
Penn.  State,  216.  Strinypfier  v.  Roherta,  18  Id.,  298. 
Sunderland  v.  Sunderland,  19  Iowa,  329.  Boyd  v, 
M^Lean^  1  Johns.  Ch.,  582.    Parmelee  v.  Sloan,  37  Ind., 


894      SUPREME  COURT  OF  NEBRASKA, 

Williams  y.  Lowe. 

482.    MiUer  v.  Stokeley,  6  Ohio  State,  196.    DavU  v. 
Wetherell,  11  Allen,  19.    Enos  v.  Hutiter,  4  Gilm.,  218. 
2   WasK  on  Heal  Prop.,  173. 

I  have  thus  far  only  coneidered  the  question  first  pro- 
pounded, in  respect  to  the  alleged  agreement  creating  a 
trust,  and  upon  both  principle  and  authority,  I  must 
conclude  that  the  evidence  is  not  sufficiently  clear,  satis- 
factory, and  conclusive,  to  maintain  the  allegation  of  a 
contract  creating  a  trust  as  alleged  in  the  petition.  As 
neither  the  pleadings  nor  the  evidence  bring  this  case 
within  the  class  of  cases  which  are  based  on  some  con- 
sideration paid,  it  is  unnecessary  to  discuss  the  question 
in  reference  to  such  class  of  cases. 

Now,  as  to  the  second  count  in  the  petition,  it  is  in- 
sisted that  the  plaintiif,  by  his  allegations  in  the  first 
count,  is  estopped  from  pleading  want  of  jurisdiction  in 
the  court  over  the  defendants  or  the  subject  matter  in  the 
suit  in  which  the  decree  was  rendered  for  the  sale  of  the 
j)roperty,  because  this  count  appears  to  be  inconsistent 
with  the  first  one;,  and  again,  that  this  second  count  does 
not  present  proper  subject  matter  for  equity  jurisdiction. 
In  regard  to  the  first  proposition,  I  may  only  observe  that 
it  is  laid  down  as  a  fundamental  principle  in  equity  juris- 
prudence, "  that  if  the  plaintifl^  doubts  his  title  to  the 
relief  he  wishes  to  pray,  the  bill  should  be  framed  with  a 
double  aspect,  so  that,  if  the  court  should  decide  against 
him  in  one  view  of  the  case,  it  may  afford  him  assistance 
in  another."  Story  Eq.  Jur.,  S.  42.  And,  again,  that 
**  where  the  title  to  the  relief  will  be  precisely  the  same 
in  each  case,  the  plaintiif  may  aver  facts  of  a  different 
nature,  which  will  equally  support  his  application." 
Ibid.  S.,  254.  MUf.  Eq.,  39.  Cooper's  Eq.  PL,  14.  Cad- 
wallader  v.  Granville  Alexandrian  Society,  11  Ohio,  29$. 
As  to  the  second  proposition,  it  will  be  observed  that  the 
plaintiff  in  this  count  of  his  petition  not  only  alleges 
want  of  jurisdiction  in  the  court  over  the  defendants  and 
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the  subject  matter,  but  also  that  the  defendants,  under 
color  and  by  virtue  of  the  proceedings  in  the  former 
suit,  procured  the  shares  of  stock  to  be  transferred  on 
the  books  of  the  ferrj  company  to  the  defendant.  TV.  W. 
Lowe;  that  the  defendants  hold  the  shares  so  transferred, 
and  have  received  the  dividends  on  them  in  trust  for  the 
plaintiff.  And  the  evidence  shows  that  in  accordance 
with  this  transfer,  certificates  for  this  stock  were  issued 
by  the  company  to  said  W.  W.-'Lowe,  vesting  in  him 
the  only  title  to  the  shares  which  the  company  could 
regard. 

If  the  proceedings  in  the  former  suit  are  void,  then,  I 
think  the  defendants  hold  the  shares  so  transferred  to  them 
in  trust,  and  the  dividends  received  by  them  as  a  trust 
fund  for  the  plaintiff,  for  the  reason  that,  even  if  they 
cannot  Be  taken  as  accountants,  and  be  required  to  ac- 
count in  equity  to  the  plaintiff,  yet  the  account  for  the 
dividends  has  an  equitable  trust  attached  to  it  by  reason 
of  the  title  to  the  shares  having  been  transferred  to  the 
defendant,  W.  W\  Lowe,  thereby  vesting  the  title  in  him, 
by  virtue  of  such  transfer  and  the  issuance  of  certificates 
therefor  to  him. 

In  Bao.j  Abr.y  B,y  in  speaking  of  the  powers  of  a 
court  of  equity,  it  is  said  that  "  they  come  to  extend  their 
notions;  and  the  pe/son  that  took  the  mesne  profits  by 
wrong,  was  taken  as  a  trustee  for,  and  accountant  to  him 
that  had  the  right,"  and  Story,  in  his  Equity  Juris* 
"prudence^  S.  510,  speaks  of  cases  frequently  arising  out 
of  tortious  or  adverse  claims  and  titles,  and  in  Section 
454  says,  that  '^  whenever  the  account  stands  upon  equita- 
ble claims,  or  has  an  equitable  trust  attached  to  it,  there 
is  no  doubt  that  the  jurisdiction  is  absolutely  universal, 
and  without  exception,  since  the  party  is  remediless  at 
law."  And  as  the  constitution  invests  the  courts  with  dis- 
tinct equity  jurisdiction,  and  as  there  is  no  legislative 
enactment  restricting  purely  equitable  pleadings  in  such 
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cases,  I  tliink,  it  is  a  safe  rule  to  follow  the  settled  prm> 
ciples  of  equity  jurisprudence.  Bank  of  America  v. 
Pollock,  2  Edwd.  CL,  215. 

But  the  main  question  raised  by  the  second  count  in 
the  petition  is,  whether  the  decree  and  proceedings  in 
the  former  suit  are  void  for  want  of  jurisdiction  in  the 
court.  To  regard  them  void,  there  must  have  been  a 
total  want  of  jurisdiction,  for  if  the  court  had  jurisdic- 
tion of  either  the  persons  of  the  defendants  or  the  sub- 
ject matter  of  the  suit,  then,  no  advantage  can  be  tak^i 
of  mere  irregularities  in  a  collateral  proceeding. 

The  facts  are,  that  on  the  thirteenth  day  of  March, 
1862,  The  Council  Bluffs  &  Nebraska  Ferry  Company, 
commenced  suit  against  Henn  &  Williams,  by  bill  in 
chancery,  alleging  that  the  defendants  were  the  owners 
of  four  shares  of  stock  of  the  company,  upon  ^hich  an 
assessment  had  been  levied,  and  that  they  were  indebted 
to  the  company  on  account  of  such  assessment  in  the 
9um  of  four  hundred  dollars  and  interest  thereon;  that 
neither  of  the  defendants  had  real  or  personal  estate 
subject  to  levy  and  execution  sufficient  to  satisfy  the. 
debt,  and  insisted  that  the  company  had  a  lien  upon  said 
shares  to  the  amount  of  the  claim  demanded,  and  was 
entitled  to  have  the  shares  sold,  and  asked  that  an  account 
be  taken,  the  shares  be  sold  for  the  payment  of  the  same, 
and  that  the  defendants  be  ordered  to  deliver  up  to  be 
canceled  their  certificates  of  stock,  to  the  end  that  new 
certificates  may  be  issued  to  the  purchaser  under  such 
sale.  The  affidavit  to  this  petition  states  that  the  defend- 
ants were  both  non-residents  of  Nebraska,  and  could  not 
be  served  with  process.  Upon  this  showing  service  was 
made  merely  by  publication  in  a  newspaper;  and  upon 
tliis  kind  of  service  a  default  was  taken,  the  bill 
taken  pro  confeMo,  and  the  decree  was  rendered.  The 
jurisdiction  of  the  persons  of  the  defendants  is  negatived 
by  the  affidavit;  and  therefore,  the  case  may  perhaps  be 
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considered  in  the  nature  of  a  proceeding  in  rem.  The 
rem,  or  subject  matter  of  the  suit,  consisted  of  shares 
of  stock  in  the  Council  Bluifs  &  Nebraska  Ferry  Com- 
pany. What  is  the  nature  and  character  of  such  prop- 
erty? It  seems  to  be  an  established  rule  of  law  that  a 
corporation  is  "  a  body  politic,  and  a  distinct  person  in 
law  from  all  its  members,  so  created  for  the  express  pur- 
pose of  a  distinct  and  independent  existence  and  capacity, 
in  legal  contemplation,  so  that  the  corporation  may  con- 
tract and  be  contracted  with,  sue  and  be  sued,  by  any  one 
of  its  members."  From  this  proposition  it  must  follow 
as  a  corollary  that  the  stock  owned  and  held  by  an  indi- 
vidual must  be  regarded  as  a  distinct  property  from  that 
of  the  corporation.  Mass,  Iron  Co.  v.  Hooper j  7  Cvsh., 
187.    jS^te  V.  Franklin  Bank,  10  Ohio,  98. 

Hence,  I  think,  the  rule  is  well  founded  in  reason  and 
sound  in  principle,  that  stock  of  a  corporation,  being  thus 
the  separate  property  of  the  individual,  is,  in  a  legal 
sense,  personal  property;  it  may  be  sold  by  the  owner  of 
it;  it  may  be  conveyed  by  will,  and  it  may  descend  from 
an  intestate  to  the  adm'r.  3  Danes  Abr.,  108.  Stitch- 
ins  V.  State  Bank,  12  Met,  421.  Sargent  v.  Franklin 
Ins,  Co.,  8  Pick.,  90.  State  v.  Franklin  Bank,  10 
Ohio,  97. 

The  stockholder,  however,  incurs  a  personal  liability 
to  pay  the  assessments  required  by  the  directors,  and  the 
relation  of  stockholder  and  company  implies  a  promise 
to  pay  such  assessments  as  are  legally  assessed,  and  the 
common  law  furnishes  a  remedy  for  a  violation  of  this 
engagement  by  action  in  assumpsit,  or  indebitatus 
assumpsit.  But  it  seems  clear  that  the  power  to  forfeit 
and  sell  stock  for  default  of  payment  of  assessments, 
does  not  exist  at  common  law,  and  therefore  the  remedy 
by  forfeiture  and  sale  of  stock,  is  exclusively  a  statutory 
one,  and  is  cumulative,  "  unless  the  charter  or  general 
laws  of  the  state  provide  that  no  other  remedy  shall  be 
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resorted  to  by  the  company."  1  Redfield  on  HaUtcai/s, 
163.  Peaks  v.  The  Wabash  R,  R.  Co.,  18  III,,  88. 
Hartford  R,  R.  Co.  v.  Kennedy,  12  Conn.,  506. 

It  is  said  that  shares  of  stock  may  be  pledged  to  the 
corporation  for  the  payment  of  debts  due  to  it  by  a  stock- 
holder; but  at  common  law,  the  corporation  has  no  Hen 
npon  the  shares  for  non-payment  of  assessments  or  any 
other  debt;  such  can  only  be  created  by  statutory  au- 
thority. Huasey  v.  Man/.  (6  Mech.  Bank,  10  Pick., 
21.     Sargent  v.  Franklin  Ins.  Co.,  8  Id.,  90. 

Turning  now  to  the  charter  of  the  Council  Bluffs  & 
Nebraska  Ferry  Company,  granted  by  legislative  enact- 
ment of  February  21,  1856,  I  find  that  it  confers  no 
power  upon  the  corporation  to  forfeit  and  sell  stock  for 
non-payment  of  assessments,  and  that  it  does  not  author- 
ize any  lien  or  right  of  lien  on  the  shares  of  stock  for 
unpaid  assessments,  or  other  debts  due  from  stockholders 
to  the  company;  and,  therefore,  it  had  no  authority  to 
enforce  any  such  remedy  in  the  collection  of  assessments. 
Hence,  regarding  the  law  in  relation  to  a  corporation 
and  its  stockholders  as  above  stated,  I  think,  as  before 
stated,  the  suit  of  the  Council  Bluffs  &  Nebraska  Ferry 
Company  against  Henn  &  Williams,  must  be  viewed  as  one 
in  the  nature  of  a  proceeding  in  rem.  In  such  actions  the 
universal  rule  is,  that  the  loctis  rei  sitae  gives  the  juris- 
diction, for  the  reason  that  it  is  only  in  the  courts  of  tlie 
county,  that  a  jtis  in  re  can  be  directly  enforced.  In  a 
strict  legal  sense,  the  jurisdiction  can  only  be  exercised  by 
having  the  thing  in  the  custody  of  the  law.  Now,  it  is 
manifest  upon  the  face  of  the  whole  record,  that  tlie 
property  sought  to  be  condemned  and  sold  was  not  seized 
and  taken  into  the  custody  of  the  court;  and  in  such 
case  it  is  said  in  Bos^oell  v.  Otis,  9  How.,  360,  that  the 
jurisdiction  is  not  to  be  presumed  upon  the  general 
ground  that  the  subject  matter  of  the  suit  is  within  the 
power  of  the  court,  but  on  the  contrary,  that  "  no  princi- 
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pie  is  more  vital  to  the  administration  of  justice  than 
that  no  man  shall  be  condemned  in  his  person  or  prop- 
erty without  notice,  and  an  opportunity  to  make  his 
defense.  And  every  departure  from  this  fundamental 
rule,  by  a  proceeding  in  retn,  in  which  the  publication 
of  notice  is  substituted  for  service  on  tlie  party,  should 
be  subjected  to  the  strictest  legal  scrutiny."  If,  tlien, 
the  property  was  not  seized  and  brought  under  the 
control  of  the  court,  it  is  diflScult  to  escape  the  conclusion 
that  the  order  of  publication  of  notice  was  wholly  with- 
out authority  of  law,  and  the  publication  cannot  be 
regarded  as  constructive  service.  Hollingworth  v,  Bar^ 
Imir,  4  Peters^  475.  I^nas  v.  Hunter^  4  Gilm.^  216, 
Cooley  on  Const.  Lim.^  404. 

Entertaining  the  opinion,  then,  as  shown  by  the  fore- 
going observations,  that  in  law  there  was  no  service  had 
upon  the  defendants,  Henn  &  Williams,  I  must  conclude 
that  the  decree,  being  coram  non  jvdice^  is  absolutely 
void;  and  that  the  defendants  in  the  suit  at  bar  acquired 
no  rights  under  it;  but  that  for  the  reason  that  the 
defendants,  under  color  of  that  decree,  having  secured 
the  title  to  the  shares  by  a  transfer  of  them  to  defendant 
"W.  TV.  Lowe,  on  the  books  of  the  company  and  the 
issuance  of  certificates  to  him  for  them,  and  having 
received  the  dividends,  became  trustees,  holding  the 
same  in  trust  for  the  plaintiff. 

In  regard  to  the  Snyder  note,  the  substance  of  the 
proof  is  as  follows:  In  1855  or  1856,  Snyder,  with  Enos 
Lowe  as  surety  or  indorser,  executed  a  note  to  Ilenn, 
Williams  &  Co.,  for  the  payment  of  about  three  or  four 
hundred  dollai*s.  Lowe  says  that  he  has  an  indistinct 
recollection  that,  after  he  became  a  citizen  of  Omaha 
in  1856,  some  person  informed  him  that  the  note 
was  among  the  papers  of  Henn,  Williams  &  Co.  This 
evidence  does  not  fix  the  exact  amount  of  the  note,  nor 
show  whether  Lowe  was  a  joint  maker  of  the  note  or 
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indorser  of  the  same;  nor,  if  indorser,  that  he  was  ever 
served  with  notice  of  protest  to  fix  his  liability  as  snch 
indorser.  I  think  this  evidence  is  entirely  too  indefinite 
and  uncertain  to  charge  the  defendants  with  this  note; 
and  after  so  long  an  elapse  of  time,  the  presumption  is 
certainly  as  strong  that  Snyder  paid  the  note  as  that  he 
did  not  But  it  seems  clear  to  me,  under  this  evidence, 
to  find  that  the  defendants  are  liable  to  be  charged  with 
this  note,  would  at  best,  be  a  mere  giiees  of  the  fact,  and 
surely  it  will  not  be  pretended  that  a  liability  to  pay 
money  can  be  based  on  such  ground.  Therefore,  the 
item  in  the  master's  report  denominated  the  Snyder 
note  must  be  stricken  out,  and  with  this  modification  of, 
and  deduction  from  the  master's  report,  the  same,  in  all 
other  respects,  is  confirmed,  and  ordered  that  there  be 
now  rendered  in  this  court  a 

Deobsb  aocosdikglt. 

Prior  to  the  argument  in  this  cause,  the  appellees 
moved  that  it  be  transferred  to  the  U.  S.  Circuit  Court, 
under  the  act  of  March  3,  1876,  second  session,  forty- 
third  Congress.  It  was  held  per  curiam ,  that  the  motion 
must  be  overruled.  The  act  applies  to  causes  in  state 
courts  of  original  jurisdiction,  and  not  to  causes  pending 
in  this  court 
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Tootle,  Farleigh  &  Co.,  appellants,  v.  White,  Spikes  L^}-^ 


AND  others,  appellees. 

1.  Judicial  Bale.    A  sale  of  mortgaged  premises  was  made  under  a  decree 

of  foreclosure  which  found  the  amount  due  plaintiffs  to  be  $724.58,  and 
the  amount  due  two  of  the  defendants,  senior  mortgagees.  52887.50.  The 
order  upon  which  the  sale  was  made,  stated  the  amount  of  the  decree  to 
be  for  $724.58,  omitting  the  amount  found  due  the  senior  mortgagees. 
The  plaintifi&  became  the  purchasers  for  $3684.  Afterwards  upon  motion 
of  the  mortgagors,  plaintiffs  assenting  thereto,  the  sale  was  set  aside,  but 
upon  motion  of  the  senior  mortgagees,  this  last  order  was  vacated,  the 
sale  confirmed,  and  purchase  money  ordered  paid  into  court.  Held,  that 
there  having  been  no  sale  under  the  decree  in  favor  of  the  senior  mort- 
gagees, they  were  not  in  a  position  to  insist  upon  a  confirmation  of  it. 

2.    .    It  is  not  the  design  of  the  law  to  ];>ermit  each  mortgagee,  in  such 

cases,  to  have  a  separate  order  of  sale,  for  the  amount  found  due  him, 
but  the  order  must  be  as  broad  as  the  decree,  and  issue  for  the  entire 
amount  found  due  therein,  to  pass  a  perfect  title  by  the  sale. 

3.  Praotloe  in  the  Supreme  Court.  The  date  of  filing  indorsed  on  a  tran- 
script by  the  clerk  in  a  cause  brought  to  the  supreme  court,  is  merely 
prima  facie  evidence  of  the  time  at  which  it  was  received  by  him.  The 
court  will  correct  a  mistake  made  in  the  date,  to  the  prejudice  of  either 
party,  and  affidavits  will  be  received  for  the  purpose  of  determining  when 
the  transcript  was  delivered  to  the  clerk. 

Appeal  from  the  district  court  of  Cass  county. 

Chapman  <&  Sjprague^  for  plaintiflFs. 

71 M.  Marquette  and  George  S.  Smithy  for  defendants 
Hamburger  and  Berliner. 

Maxwell,  J. 

Tootle,  Farleigh  &  Co.,  commenced  an  action  in  the 
dsitrict  court  of  Cass  county  against  the  defendants  to 
foreclose  a  certain  mortgage  executed  and  delivered  to 
the  plaintiffs  by  the  defendants,  Francis  S.White,  Diana 
White,  A.  Spires,  and  L.  J.  Spires,  on  the  easthalf  of  lot 
six  in  block  thirty-five  in  the  city  of  Plattsmouth,  lots 
26 
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two,  tliree,  four,  five,  six  and  seven  in  block  one,  in  Stiles' 
addition  to  the  city  of  Plattsmouth,  and  tlie  south  half  of 
the  south  west  quarter  of  section  eight,  town  twelve 
north  of  range  nine  east  in  Saunders  County.  Hambur- 
ger &  Berliner  answered  that  they  had  a  mortgage  on  the 
east  half  of  lot  six,  in  the  city  of  Plattsmouth,  which  was 
prior  to  that  of  plaintiffs.  On  the  hearing  of  the  cause, 
the  court  found  the  amount  due  plaintiff  to  be  the  sum 
of  $724.58,  and  the  amount  due  Hamburger  &  Berliner 
to  be  82,887.50,  and  rendered  adecree  of  foreclosure  and 
sale,  and  that  the  money  derived  from  the  sale  of  the  east 
half  of  lot  six,  in  block  thirty-five,  be  brought  into  court 
to  be  applied  according  to  the  priority  of  liens. 

On  tlie  thirtieth  day  of  December,  1873,  an  order  of 
sale  was  issued  out  of  the  district  court  of  Cass  county 
directed  to  the  sheriff  of  said  county,  commanding  him 
to  sell  the  east  half  of  lot  six  in  block  thirty-five  in 
Plattsmouth  city,  and  lots  two,  three,  four,  five,  six  and 
seven  in  block  one  in  Stiles'  addition  to  Plattsmouth 
city,  the  east  half  of  lot  six  in  block  thirty-five  to  be  sold 
separately,  and  the  proceeds  to  be  brought  into  court  to 
await  the  further  order  of  the  court.  The  amount  of 
the  decree  as  stated  in  the  order  of  sale  is  seven  hundred 
and  twenty-four  dollars  and  fitty-eight  cents,  with  inter- 
est and  costs. 

On  the  back  of  the  order  of  sale  is  the  following 
indorsement;  "amount  of  decree  $724.68,"  being  the 
amount  found  due  plaintiffs  in  the  decree. 

The  east  half  of  lot  six,  in  block  thirty-five,  in  Platts- 
mouth city  was  sold  to  Ihe  plaintiffs  for  the  sum  of 
$3351.00,  and  lots  two,  three,  four,  five,  six,  and  seven  in 
block  one,  in  Stiles'  addition  to  Plattsmouth  city,  were 
purchased  by  plaintiffs  for  the  sum  of  $334.00.  On  the 
twentieth  day  of  July,  1874,  White  and  Spires  by  their 
attorneys,  Sprague  and  Wilson,  filed  a  motion  in  the 
district  court  of  Cass  county,  to  set,  aside  the  sale  on 
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various  grounds,  and  claiming  "  that  the  amount  of  said 
decree  due  the  plaintiff  upon  which  said  order  of  sale 
was  issued,  and  upon  which  said  sale  was  made,  has 
been  fully  paid  off  and  satisfied,"  and  "  that  all  of  said 
property  sold  for  a  sum  grossly  inadequate  to  its  real 
value."  The  plaintiffs  by  their  attorneys  gave  their 
assent  in  writing  to  have  the  sale  set  aside.  Affidavits 
were  filed  as  to  the  value  of  the  property  showing  the 
value  thereof  to  be  somewhat  greater  than  the  amount 
of  the  bids. 

The  court  thereupon  set  the  sale  aside.  On  the  twenty- 
firet  day  of  July,  1874,  Hamburger  &  Berliner,  by 
their  attorneys  filed  a  motion  in  said  court  to  vacate  the 
order  setting  aside  the  sale  of  the  east  h^lf  of  lot  six,  in 
block  thirty-five,  which  motion  was  sustained,  and  the 
sale  of  the  east  half  of  lot  six,  in  block  thirty-five,  was 
thereupon  confirmed,  and  the  sheriff  ordered  to  pay  the 
proceeds  of  the  sale  of  said  lot  into  court,  to  abide  the 
'further  order  thereof. 

It  is  not  the  design  of  the  law  to  permit  each  mort- 
gagee in  cases  of  this  kind,  to  have  a  separate  order  of 
sale  for  the  amount  found  due  him  in  the  decree,  but  an 
order  of  sale  must  be  as  broad  as  the  decree  and  must  be 
issued  for  the  entire  amount  found  due  therein,  to  pass  a 
perfect  title  by  a  sale. 

Proceedings  in  foreclosure  in  this  state  are  governed 
by  statute.  All  persons  liaving  an  interest  in  the  mort- 
gaged premises  not  adverse  to  the  mortgagor  are  neces- 
sary parties  to  a  suit  to  foreclose  a  mortgage,  in  order 
that  a  perfect  title  may  pass  by  a  sale  under  a  decree. 
In  an  action  of  this  kind  the  court,  on  the  hearing, 
finds  the  amount  due  on  the  note  and  ifiortgage,  or  in 
case  of  two  or  more  mortgages,  the  amount  due  on 
each,  and  the  priority  of  liens,  and  renders  a  decree  of 
foreclosure  and  sale,  tlie  proceeds  of  the  sale  to  be  applied 
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to  the  payment  of  the  amounts  found  due  in  the  order  of 
their  priority.  The  sale  must  be  conducted  in  all  res- 
pects like  a  sale  of  real  estate  upon  execution.  In  this 
case  no  attempt  was  made  to  sell  under  the  entire  decree. 
The  amount  found  due  the  plaintiffs  was  $724.58,  and 
the  order  of  sale  was  issued  for  that  amount;  this  may 
have  been,  and  probably  was,  a  mistake  of  the  clerk,  but 
the  sheriff  could  sell  no  greater  interest  than  the  order 
of  sale  authorized  him  to  sell;  the  interest  of  Hambur- 
ger &  Berliner  under  the  decree  in  the  mortgaged  prem- 
ises was  neither  sold  nor  offered  for  sale.  Had  White 
&  Spires  tendered  the  sheriff  the  amount  of  $724.58,  at 
any  time  before  the  sale,  together  with  interest  and 
costs,  it  would  have  been  his  duty  to  have  received  the 
amount  so  tendered,  and  to  have  returned  the  order  with- 
out making  a  sale. 

White  &  Spires  filed  a  motion  to  set  the  sale  aside  on 
various  grounds,  the  plaintiffs  consented  in  writing  that, 
the  sale  might  be  set  aside,  and  asked  to  be  released  from 
the  same,  and  on  the  twenty-first  day  of  July,  1874,  the 
plaintiffs  filed  a  motion  to  set  the  sale  aside,  which  was 
overruled. 

Courts  of  equity  for  a  long  period  have  extended  every 
reasonable  facility  for  the  redemption  of  mortgaged 
premises.  The  mortgagor  remains  the  owner  of  the 
legal  title  to  the  mortgaged  premises,  until  a  sale  is 
made  in  conformity  to  law,  and  under  the  act  of  1875, 
until  the  sale  is  confirmed. 

White  &  Spires  still  have  the  right  to  redeem  the 
premises  in  question,  by  paying  the  amount  due  on  the 
decree,  and  no  sale  having  been  made  under  the  decree 
in  favor  of  Hamburger  &  Berliner,  these  parties  are  not 
in  a  position  to  insist  that  the  sale  in  question  shall  be 
confirmed. 

The  judgment  of  the  district  court  is  therefore  reversed 
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and  the  sale  set  aside,  the  costs  of  said  sale  in  the  court 
below  to  be  taxed  to  the  plaintiflFs. 

Judgment  aooobdingly. 

Upon  a  motion  to  dismiss  the  appeal  taken  in  the 
above  canse,  Mb.  Justice  Maxwell  delivered  the  opin- 
ion of  the  court  as  follows: 

Maxwell,  J. 

Hamburger  and  Berliner,  by  their  attorneys,  at  the 
July  term,  1875,  filed  a  motion  to  dismiss  the  appeal  in 
this  action,  assigning  various  grounds  therefor,  only  one 
of  which  it  is  necessary  to  notice,  viz. :  "because  plaintiffs 
failed  to  file  a  certified  transcript  of  the  proceedings  had 
in  the  district  court,  in  and  for  Cass  county,  within  six 
months  after  the  date  of  the  rendition  of  the  judgment, 
as  the  law  required."  The  transcript  was  indorsed,  "Filed, 
January  28,  1875."  The  plaintiffs'  attorney,  by  leave 
of  court,  filed  an  affidavit  stating  that  he  left  the  tran- 
script with  the  clerk  of  the  supreme  court,  on  or  about 
the  fifteenth  day  of  January,  1875,  and  before  the  twenty- 
first  day  thereof,  and  that  there  was  an  error  in  the  date 
of  filing.  The  transcript,  it  appears,  was  left  with  the 
deputy  clerk,  who  was  unable  to  state  the  date  at  which 
it  was  received.  Section  one  of  an  act  to  provide  for 
appeals  in  actions  in  equity,  provides  that  "  in  all  actions 
in  equity  either  party  may  appeal  from  the  judgment  or 
decree  rendered,  or  final  order  made  by  the  district  courl, 
to  the  supreme  court  of  the  state;  the  party  appealing  shall 
within  six  months  after  the  date  of  the  rendition  of  the 
judgment  or  decree  or  the  making  of  the  final  order  procure 
from  the  clerk  of  the  district  court,  and  file  in  the  office 
of  the  clerk  of  the  supreme  court,  a  certified  transcript 
of  the  proceedings  had  in  the  cause  in  the  district  court, 
containing  the  pleadings,  the  judgment  or  decree  ren- 
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dered,  or  final  order  made  therein,  and  all  the  depositions, 
testimony  and  proof  offered  in  eridcnoe  on  the  hearing 
of  the  cause,  and  have  the  said  cause  properly  docketed 
in  the  supreme  court;  and  on  failure  thereof,  the  judg- 
ment or  decree  rendered  or  the  final  order  made  in  the 
district  court  shall  stand  and  be  proceeded  in  as  if  no 
appeal  had  been  taken." 

The  appellant  has  six  months  after  the  date  of  the  ren- 
dition of  a  judgment  in  the  district  court,  in  which  to  file 
a  transcript  in  this  court.  The  date  of  filing  indorsed  on  a 
transcript,  by  the  clerk,  is  mer^Xy  prima  facte  evidence  of 
the  time  at  which  it  was  received  by  him.  If  a  mistake  has 
been  made  in  the  date,  to  the  prejudice  of  either  pai-ty,  it 
is  the  duty  of  the  court  to  correct  it,  and  affidavits  will 
be  received  for  the  purpose  of  determining  when  the 
transcript  was  delivered  to  the  clerk. 

As  it  is  clearly  shown  by  the  affidavit  on  file  that  the 
transcript  was  delivered  to  the  clerk  within  six  months 
after  the  date  of  the  rendition  of  the  judgment,  the  motion 
to  dismiss  the  appeal  is  overruled. 

Motion  overruled. 
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Joseph  Wright,  plaintiff  in  errok,  v.  The  People  of 
The  State  of  Nebraska,  defendant  in  error. 


1. 


Criminal  Law:  defense:  insan\ty.  Where  in  a  criminal  case,  the 
accused  relies  upon  insanity  as  a  defense,  the  burden  of  proof  is  on  the 
prosecution  to  show  sanity. 


2. 


:  :  .  In  sustaining  such  a  defense,  where  there  is  tes- 
timony to  rebut  the  legal  presumption  that  the  accused  was  sane,  unless 
the  jury  are  satisfied  beyond  a  reasonable  doubt  that  the  act  complained 
of  was  not  produced  by  mental  disease,  they  must  acquit. 


3. 
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: :  .     But  the  degree  of  mental  unsoundness,  in  order 

to  exempt  a  person  from  punishment,  must  be  such  as  to  create  an  uncon- 
trollable impulse  to  do  the  act  charged.  If  it  be  found  insufficient  to 
deprive  the  accused  of  ability  to  distinguish  right  from  wrong,  he  should 
be  held  responsible  for  the  consequences  of  his  acts. 


Error  from  Otoe  county  district  court. 

It  was  a  conviction  upon  an  indictment  for  assault  with 
intent  to  commit  murder.  Tlie  defense  was  insanity. 
Exceptions  taken  to  refusal  of  instructions  to  the  jury 
recjnested  on  behalf  of  the  prisoner,  and  to  clmrge  of  the 
court.  Verdict  of  guilty,  judgment  and  sentence.  Cause 
brought  here  by  writ  of  error.  The  instructions  requested 
were: 

First.  Tlie  bnrden  of  proof  is  on  the  prosecution  to 
show  sanity • 

Second,  If  the  jury  believe  that  the  accused  was 
insane  at  the  time  of  the  assault,  they  must  acquit. 

The  lirst  instruction  was  refused.  The  second  modified 
and  given  as  follows:  "  If  the  jury  believed  the  accused 
insane  at  the  time  of  the  assault,  and  tliat  such  insanity 
produced  a  total  deprivation  of  understanding,  they  must 
acquit," 

Tlie  court  further  instructed  the  jury  in  substance, 
that  to  justify  a  conviction,  they  must  find: 

First,    That  the  assault  was  made  with  intent  to  mur-  ^ 
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(ler  Carroll,  but   that  the  intent  to  murder  may  be 
inferred  from  the  acts  of  tlie  accused. 

Second.  That  sanity  is  presumed,  and  that  insanity 
is  a  defense  to  be  proved  by  the  accused,  distinctly  and 
clearly,  so  as  to  satisfy  the  jury  that  the  deprivation  of 
understanding  was  total,  fixed,  and  permanent,  or  if 
adventitious,  that  during  the  frenzj-  there  was  a  total 
deprivation  of  understanding,  so  as  to  deprive  the  accused 
of  the  use  of  reason  as  applied  to  the  act,  controlling  his 
will,  taking  away  freedom  of  action,  and  rendering  him 
incapable  of  distinguishing  right  from  wrong  at  the  time 
of  the  offense. 

Peckham  c6  Watson^  for  plaintiff  in  error,  cited  Ogle- 
tree  V.  The  State,  28  Ala.,  693.  State  v.  BaHlett,  43 
New  Harnp,,  224.  PoJJc  v.  The  State,  19  hid,,  170. 
Ilopjys  V.  The  State,  31  III,,  385.  Stevens  v.  The  State, 
31  Ind,,  485.  Loeffner  v.  The  State,  10  Ohio  State,  598. 
Chase  V.  The  People^  40  IlL,  352.  Maher  v.  PeopU,  10 
Mich.,  212. 

J,  R,  Webster,  Attorney  General,  for  the  People,  cited 
Graham  v.  Com,,  16  B,  Mon,,  587.  State  v.  Spencei\ 
1  Zah,,  196.  Com,  v,  Rogers,  7  Met,,  500.  People  v. 
Myers,  20  CaL,  518.  Hilliard  on  Neo)  Trials,  sections 
55,  711. 

Lake,  Ch.  J. 

There  are  but  two  errors  assigned  in  this  record.  The 
first  is  the  refusal  of  the  court  to  give  certain  instruc- 
tions to  the  jury  as  to  the  defense  of  insanity,  which 
had  been  interposed,  and  of  which  there  was  some  evi- 
dence. The  first  instruction  requested  and  refused  was, 
that  "  the  burden  of  proof  is  on  the  prosecution  to  show 
sanity." 

We  find  the  authorities  on  this  subject  very  conflicting. 
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but  the  question  being  an  open  one  in  this  state,  we  feel 
at  liberty  to  adopt  that  rule  which  to  our  mind  seems, 
not  only  to  be  founded  in  reason,  but,  to  conform  to  those 
humane  principles  which  underlie  our  system  of  crim- 
inal laws. 

It  is  a  familiar  rule  of  the  common  law,  that  to  con- 
stitute a  crime,  ^^  there  must,  in  almost  all  cases,  be,  first, 
a  vicious  will,  and  secondly,  an  unlawful  act  consequent 
upon  such  vicious  will."  Broom  db  Hddleya  Goms,^ 
Am,  Ed,^  339.  And  where  an  individual  lacks  the 
mental  capacity  to  distinguish  right  from  wrong,  in  ref- 
erence to  the  particular  act  complained  of,  the  law  will 
not  hold  him  responsible.  Flancbgan  v.  The  People^  52 
N.  y".,  467.  XI  Am.  Rep,^  731.  State  v.  Lawrence, 
67  Mo.,  574.  Com.  v.  Heathy  11  Oray,  303.  This  men- 
tal incapacity  may  result  from  various  causes,  such  as 
non-age,  lunacy,  or  idiocy,  and  whenever  interposed  as  a 
defense,  the  inquiry  is  necessarily  reduced  to  the  single 
question  of  the  ability  of  the  accused  to  distinguish 
l^etween  right  and  wrong,  at  the  time  of  committing  the 
act  complained  of.  Freeman  v.  The  People,  4  Denio, 
28.  But  even  where  insanity  is  shown  to  exist,  and 
whether  it  be  general  or  partial,  the  rule  seems  to  be 
substantially  as  charged  by  the  court  below,  that  if  there 
remain  a  degree  of  reason,  suflBcient  to  discern  the  dif- 
ference between  moral  good  and  evil,  at  the  time  the 
offense  was  committed,  then  the  accused  is  responsible 
for  his  acts.    Roppe  v.  Tlie  People,  31  III.,  385. 

We  now  come  to  the  vital  question  in  this  case — the 
point  of  conflict  in  the  authorities,  the  one  wherein  we 
cannot  approve  of  the  rule  laid  down  in  the  court  below, 
which  was  that,  "  the  burden  of  proving  the  defense  of 
insanity  lies  upon  the  accused,  *  *  *  *  and  that 
it  must  be  proved  distinctly  and  clearly  that  the  accused 
was  incapable  of  distinguishing  right  from  wrong,"  etc. 
This,  to  be  sure,  is  the  rule,  substantially,  as  established 
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ill  England,  in  M'NaugUen's  oascy  10  CL  db  F.,  200, 
and  which  has  been  followed  by  many  of  the  courts  in 
this  country.  By  this  rule  the  burden  of  this  defense  is 
shifted  from  the  prosecution  to  the  defendant,  which  we 
think  ought  never  to  be  done. 

If  the  minds  of  the  jury  be  left  in  reasonable  doubt 
as  to  whether,  or  not,  the  act  charged  as  criminal,  was 
the  product  of  mental  disease,  we  perceive  no  good 
reason  why  the  accused  should  be  deprived  of  the  bene- 
fit of  that  doubt.  It  being  conceded  that  an  act  pro- 
duced by  insanity  cannot  be  criminal,  it  must  necessarily 
follow  that  whatever  uncertainty  and  doubt  there  may 
be  as  to  the  sanity  of  a  defendant,  must  exist  also  as  to 
his  guilt  '^  Indeed,  to  make  a  complete  crime  cogniz- 
able by  huHian  laws,  there  must  be  both  a  will  and  an 
act:'  B.  <&  H.  Com.,  Am.  erf.,  339.  We  hold  the  true 
rule  to  be  that  whenever  there  is  testimony  tending  to 
rebut  the  legal  presumption  of  sanity,  the  jury  should 
be  instructed,  substantially,  that  unless  they  are  satis- 
fied, beyond  a  reasonable  doubt,  that  the  act  complained 
of  was  not  produced  by  mental  disease,  the  accused  should 
be  acquitted  on  the  ground  of  insanity.  State  v.  Jones, 
9  Am.  Repe.,  242.  Chase  v.  The  People,  40  III.,  352. 
Peck  V.  The  State,  19  Ind.,  170.  People  v.  OarhuU, 
17  Mich.,  23. 

We  are  of  opinion,  therefore,  that  this  first  instruc- 
tion offered  on  behalf  of  the  defendant  should  have  been 
given ;  and  that  in  its  rejection,  as  well  as  in  giving  that 
portion  of  the  charge  above  quoted,  there  was  manifest 
error  which  requires  a  reversal  of  the  judgment. 

As  to  the  second  instruction,  there  was  no  error  in 
refusing  to  give  it  as  tendered,  nor  in  giving  it  as  modi- 
fied by  the  court.  As  before  stated  the  degree  of  men- 
tal unsoundness,  in  order  to  exempt  a  person  from 
punishment,  must  be  such  as  to  create  an  uncontrol- 
able  impulse  to  do  the  act  charged.    But  if  it  be  found 
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to  be  insufficient  to  deprive  the  accused  of  the  ability  to 
distinguish  right  from  wrong,  he  should  be  held  respon- 
sible for  the  consequences  of  his  acts. 
The  judgment  of  the  court  below  is  reversed,  and  a 

new  trial  awarded. 

Eevebsed  and  be^ianbed. 


State  of  Nebraska,  ex  bel.,  A.  N.  Febguson  v.  Joel 

Shropshire. 

1.  CoiutitatLonal  Law ;  duties  of  justices  op  the  peace.  A  justice 
of  the  peace  must  hold  his  office  in  the  precinct  for  which  he  is  elected. 
The  act  of  1875  {Laws,  p,  58),  authorizing  justices  in  cities  and  towns 
"to  hold  their  offices  in  other  precincts,"  etc.,  is  unconstitutional. 

2.  MandftmnB  will  lie  against  a  justice  of  the  peace  to  compel  him  to 
hold  his  office  in  the  precinct  for  which  he  was  elected,  and  any  citizen 
thereof  may  maintain  the  action. 

Obiginal  application  for  mandamus. 

A,  N,  Ferguson^  the  relator,  pro  se. 

G.  A,  Baldwin  and  Joel  S.  Shropshirey  contra. 

Gantt,  J, 

Tills  is  an  application  for  a  mandamus  to  require  the 
defendant  to  remove  his  office  as  justice  of  the  peace  to, 
and  exercise  the  functions  thereof  in,  the  sixth  ward  or 
precinct  of  the  city  of  Omaha,  a  municipal  corporation 
organized  and  incorporated  under  the  legislative  act  re- 
lating to  cities  of  the  first  class.  There  are  six  wards  or 
precincts,  established  within  the  limits  of  the  corporate 
boundaries.  The  relator  is  a  resident  of  the  sixth  pre- 
cinct; he  is  an  attorney  at  law,  and  is  engaged  in  the 
practice  of  his  profession  in  said  city.  At  the  general 
election  of  the  year  1875,  the  defendant  was  elected  to 
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the  office  of  justice  of  the  peace  in  and  for  said  sixtli  pre- 
cinct for  the  term  of  two  years;  he  dulj'  qualified,  and 
entered  upon  the  discharge  of  his  official  duties,  but  it  is 
said  that  notwithstanding  it  is  his  duty  to  hold  his  office 
in  said  sixth  ward  or  precinct,  yet,  disregarding  his  duty 
in  this  regard  and  contrary  to  the  law  of  this  state,  at  or 
about  the  time  of  his  election,  he  removed  his  office  into 
the  fourth  precinct  of  said  city,  and  has  ever  since  and 
still  holds  the  same,  and  exercises  all  the  functions  thereof, 
in  said  fourth  precinct  of  said  city. 

The  question  presented  for  consideration  is,  can  a  jus- 
tice of  the  peace  hold  his  office  and  exercise  the  func- 
tions thereof  outside  of  the  precinct  in  and  for  which  he 
was  elected  and  qualified?  It  is  not  a  question  as  to  the 
jurisdiction  of  a  justice  of  the  peace,  but  one  in  regard  to 
the  sUu^  of  his  office,  or  his  duty  in  respect  to  the  place 
where  he  shall  hold  his  office  and  exercise  its  functions. 
Under  the  general  election  law  of  February  27,  1873,  and 
sections  904  and  905  of  the  civil  code,  it  seems  clear 
that  justices  of  the  peace  are  precinct  officers,  and  must 
hold  their  offices  in  the  precincts  for  which  they  are 
elected.  But  it  is  contended  that  under  the  act  of  Feb- 
ruary 25,  1875,  the  defendant  may  lawfully  hold  his 
court  in  any  part  of  the  city,  without  regard  to  the  pre- 
cinct in  which  he  resides.  This  act  provides  that  "in 
all  cities  and  towns  having  within  their  corporate  limits 
two  or  more  precincts,  or  any  portion  thereof,  it  shall  be 
lawful  for  any  justice  of  the  peace  to  hold  his  court  in 
any  part  of  said  city  or  town,  without  regard  to  the  pre- 
cinct in  which  he  resides."  This  act  is  special  legisla- 
tion; it  applies  to  only  a  few  of  a  certain  class  of  officers. 
Is  such  special  legislation  repugnant  to  the  constitution? 
Sec.  19,  A7't,  VI.  of  the  constitution,  provides  that  "all 
laws  relating  to  courts  shall  be  general  and  of  uniform 
ope^Hztion;^^  and  by  Sec.  6,  Art.  1 11.^  the  legislature  are 
inhibited  from  passing  "local  or  special  laws,"  in  anum- 
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ber  of  cases  enumerated,  among  which  is  that  of ''  Regu- 
lating the  jurisdiction  and  duties  of  justices  of  the 
peace,  police  magistrates,  and  constables."  It  is  the 
duty  of  a  justice  of  the  peace  to  have  a  place  in  which 
to  exercise  the  functions  of  his  office,  known  to  the 
public. 

I^'ow,  the  act  of  February  25,  is  special  legislation  in 
regard  to  the  duty  of  justices  of  the  peace,  in  applying 
only  to  those  in  cities  and  towns,  and,  again,  it  is  not 
general  and  uniform  in  its  operation^  and  therefore,  is 
clearly  inconsistent  with  both  these  provisions  of  the 
constitution;  and,  hence,  upon  the  adoption  of  the  con- 
stitution, this  special  act  ceased  to  have  any  force  or 
effect. 

Again,  under  Section  18,  Art.  VI,  "Justices  of  the 
peace  *  *  shall  be  elected  in  and/br  such  district," 
as  may  be  provided  by  law;  and  by  Section  20  of  the 
same  article,  "all  officers  provided  for  in  this  article  shall 
hold  their  offices  until  their  successors  shall  be  qualified, 
and  shall  respectively  reside  in  the  district,  county  or 
precinct  for  which  they  shall  be  elected  or  appointed." 
Tliere  can  be  no  doubt  as  to  the  construction  of  these 
provisions,  when  viewed  in  connection  with  those  cited 
above.  It  was  clearly  the  intention  of  the  framers  of  the 
constitution,  that  justices  of  the  peace  should  hold,  and 
exercise  the  functions  of  their  offices,  in  the  precinct  in 
and  for  which  they  are  elected. 

It  is,  however,  objected  that  the  relator  has  not  shown 
any  such  special  interest  in  himself  which  entitles  him  to 
maintain  the  action.  The  relator  asks  not  the  enforce- 
ment of  a  private,  but  a  public  duty — that  the  defendant 
shall  discharge  the  duties  of  his  office  in  the  precinct  for 
which  he  was  elected,  and  the  relator  has  a  general  inter- 
est in  this  matter.  High  on  Extraordinary  Remedies^ 
§  341,  lays  down  the  nile  as  follows:  "Where  the  question 
is  one  of  public  right,  and  the  object  of  the  mandamus  is 
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to  procure  the  enforcement  of  a  public  diUy^  the  people 
are  regarded  as  the  real  party,  and  the  relator,  at  whose 
instigation  the  proceedings  are  instituted, need  not  show 
that  he  has  any  legal  or  special  interest  in  the  result,  it 
l)eing  suflScient  to  show  that  he  is  a  citizen,  and  as  suck 
interested  in  the  execution  of  the  laws."  Hall  v.  The 
People^  ex  reh^  57  III.^  313.  State,  ex  rel.^  v.  Jndge^  7 
Iowa,  202.  Hamilton  v.  State,  3  Ind.,  458.  The  Peo- 
ple V.  HaUey,  37  N.  Y.,  348.  The  peremptory  man- 
damus is  allowed. 

WErr  AWARDED. 
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Jl    226     JoUN  A.  AND  MaBT    SiNGLETON,     PLAINTIFFS  IN  ERROR,  V. 

If  682     Eugene  Boyle  and  John  Leedoh,  defendants  k 

J>1    290  ' 

A    iU\  ERROR. 

1.  Praetioe:  motion  for  a  new  trial.  The  rule  laid  down  in  fonner 
decisions,  that  a  motion  for  a  new  trial  must  be  made  in  the  court  bdoir, 
in  order  to  entitle  a  party  to  a  review  of  the  case  by  petition  in  enror-~ad- 
hered  to. 

2.  Judfflltiit:  PRESUMPTIONS.  The  findinf^  and  judgments  of  a  court  of 
record  will  always  be  presumed  to  rest  upon  sufficient  evidence,  uoles 
the  contrary  be  clearly  shown  by  the  record. 

3.  FraoUoe:  removal  of  causes  to  united  states  court.  Upon  sug- 
gestion of  diminution  of  record,  certificates  of  the  clerk  of  the  United 
states  circuit  court  were  produced  to  show  that  before  judgment  was  ren- 
dered,  the  case  had  been  removed  to  that  court.  Held,  that  the  question 
of  removal  could  only  be  reviewed  upon  a  bill  of  exceptions  showing  the 
course  taken  to  obtain  it,  and  the  action  of  the  district  court  thereon. 

Error  to  the  district  coart  of  Bichardson  county. 
Isham  Reavis,   for  plaintiffs  in  error. 
Maeon  dk  Wheedon,  for  defendants  in  error. 

Lake,  Ch.  J. 

There  was  no  foundation  laid  in  the  court  below,  for  a 
review  of  the  judgment  by  petition   in  error.    There  was 
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BO  motion  for  a  new  trial,  which  this  conrt  has  repeated- 
ly held  is  requisite,  in  civil  actions  to  obtain  a  review 
here  of  the  proceedings  on  the  trial  in  the  district  court. 
The  Midland  Pacific  R,  R.  Co.,  v,  McCartney.,  1  Neb. 
404.  MilU  V.  Miller,  2  Neb.,  317.  Cropaey  v.  Wiggen- 
honi,  3  Neb.,  108. 

It  is  agreed,  by  one  of  the  stipulations  on  file,  that 
service  by  publication  was  duly  made  upon  the  plaintiffs 
in  error  in  the  court  below.  But  this  stipulation  was 
hardly  necessarj'.  Tlie  record  of  the  judgment  shows 
"that  all  of  the  defendants  have  been  notified  of  the  pen- 
dency of  this  action  as  required  by  law."  This  finding  of 
the  district  court  is  conclusive  of  the  fact  so  found,  until 
the  contrary  is  clearly  established ;  and  to  obtain  a  review 
of  such  finding,  all  the  evidence  upon  which  it  was 
based  must  have  been  preserved  and  brought  here  by 
bill  of  exceptions.  The  findings  and  judgment  of  a  court 
of  record  will  always  be  presumed  to  rest  upon  sufficient 
evidence,  unless  the  contrary  be  clearly  shown  from  the 
record.  Error  is  never  to  be  presumed.  Little  Miami 
Railroad  v.  CoUct,  6  O.  S.,  182. 

On  suggestion  of  diminution  of  record,  several  matters 
are  brought  before  us  which  can  have  no  bearing  what- 
ever upon  the  case.  Several  certificates  from  the  clerk 
of  the  circuit  court  of  the  United  States  for  the  district 
of  Nebraska  are  produced  to  show  that  before  the  judg- 
ment was  rendered  the  case  had  been  removed  to  that 
court,  and  that  the  district  court  was  thereby  ousted  of 
its  jurisdiction  over  it.  But  tliese  certificates  form  no 
part  of  the  record,  and  we  cannot  consider  them.  If  it 
were  desired  to  bring  the  question  of  removal  before  this 
court,  the  steps  taken  to  obtain  it,  and  the  action  of  the 
district  court  thereon,  should  have  been  preserved  by  a 
proper  bill  of  exceptions.  The  court  below  having  had 
jurisdiction,  both  of  the  subject  matter,  and  of  the  parties. 
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and  there  being  nothing  in  the  record  to  overcome  the 
presumption  of  its  entire  validity,  it  must  be  affirmed. 

Judgment  afftsmed. 


4    416 
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S.  C.  Abbott,  plaintiff  in  error,  v.  Omaha  Smelting 
AND  Refining  Company,  defendant  in  error. 

1.  Corporationi.    Where  one  of  an  association  of  persons,  charged  as  part- 
4    426  nen,  seeks  relief  from  liability  on  the  ground  that  such  association  is  a 

4^^86.  corporation,  legally  organized,  and  doing  a  corporate  business,  the  bur- 

4   4161  den  of  proof  rests  on  him  to  show  the  existence  of  such  corporation. 

'  Failing  ta  establish  it,  he  cannot  avoid  liability  on  the  ground  that  he 

does  not  appear  as  a  subscriber  to  the  capital  stock  of  such  association. 
And  the  question  in  such  a  case  is  not  so  much  whether  such  person  has 
held  himself  out  as  a  partner,  but  whether  he  was  a  m€mder  of  the  company, 
assuming  to  act  as  a  corporation — holding  himself  out  to  the  public,  using 
his  name,  and  engaging  in  its  transactions  as  such. 

2.    .    To  establish  the  existence  of  a  corporation  defacio,  a  charter  or 

some  law  under  which  the  assumed  powers  are  claimed  to  be  conferred, 
and  user  of  the  franchise  thereby  obtained,  must  be  shown. 

3.    :  HOW  INCORPORATED.     In  this  state,  the  filing  of  articles  of 

incorporation,  with  the  county  clerk,  is  a  condition  precedent  to  the 
existence  of  any  corporate  franchise.  The  law  and  the  articles  so  filed, 
taken  together,  are  considered  in  the  nature  of  a  grant  from  the  state,  and 
constitute  the  charter  of  the  company. 

This  was  a  petition  in  error  to  reverse  a  judgment  i"en- 
dered  against  S.  C.  Abbott  for  the  sum  of  $2792.18,  in 
the  district  court  of  Douglas  county.  He  was  sued 
tliei^e,  with  several  others  as  co-partners,  under  the  tirra 
name  of  Tlie  Eegister  Smelting  and  Refining  Company, 
and  on  the  trial  asked  the  court  to  instruct  the  jury  as 
follows: 

1.  Unless  the  jury  believe  from  the  evidence  that 
Abbott  held  himself  out  to  the  public  or  plaintiff  as  a 
partner  in  the  alleged  company,  or  that  he  was  entitled 
to  receive  a  part  of  the  profits,  and  bear  a  part  of  the 
losses,  if  any,  they  must  find  for  the  defendant. 
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2.  That  it  is  not  suflScient  of  itself  to  charge  Abbott 
as  a  partner,  to  show  that  his  name  was  used  as  president 
of  the  alleged  company,  unless  it  further  appears  that  he 
was  entitled  to  receive  a  part  of  the  profits  and  share  the 
losses. 

3.  The  jury  are  instructed  to  find  for  Abbott,  upon 
the  issues  joined  in  the  pleadings. 

These  instructions  were  refused  by  the  court,  and  evi- 
dence offered  by  Abbott  ill  defense  of  the  claim  set  up 
against  him,  as  one  of  said  partners,  excluded.  Further 
facts  appear  in  the  opinion. 

E,  WaJceley  and  Clinton  Briggs^  for  plaintiff  in  error. 

The  plaintiff,  in  the  court  below,  bases  his  action  upon 
the  assumption  that  the  Register  Smelting  Company,  was 
a  partnership,  and  that  Abbott  was  one  of  the  partners. 
If  he  was  in  no  sense  a  partner  in  the  concern,  then  this 
judgment  must  be  reversed. 

It  would  seem  that  the  two  first  instrnctions  asked  by 
Abbott,  and  refused  by  the  court,  correctly  declared  the 
law  on  this  subject.  1  Pars.  Con,^  174.  Benedict  v. 
DavM^  2  McLean^  347.  Cottrill  v.  Vanduzen^  22  Ver- 
mont^ 511.  But  the  rulings  of  the  court  throughout  were 
based  upon  the  theory  that  because  the  articles  of  incorpor- 
ation were  not  recorded,  the  Register  Smelting  Company 
was  not  a  corporation,  and  was  a  partnership;  and  that 
if  Abbott  was,  or  held  himself  out  as,  president  or  a 
member  of  the  company,  he  was  one  of  the  partners.  Is 
it  true  that  because  the  articles  were  not  recorded  the 
concern  was  not  a  corporation?  The  statute  says  that 
the  articles  shall  be  recorded  before  the  corporation 
shall  commence  any  business,  "except  its  own  organiza- 
tion;"  and  that  it  "may  commence  business"  as  soon  as 
the  articles  are  filed.  It  does  not,  however,  say  that  it 
shall  not  be  a  corporation  until  this  is  done,  or,  if  it  is  not 
done.  It  may  be  well  said  that  it  cannot  rightfully  do 
27 
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business  as  a  corporation  without  first  recording  its  arti- 
cles. But  the  statute  clearly  implies  that  it  may  have  a 
corporate  existence  previous  to  the  recording.  It  may 
effect  "its  own  organization."  What  is  it  that  organizes? 
Is  it  a  corporation  or  a  partnership?  Does  it  organize  as 
a  partnership,  and  become  a  corporation  eo  instanti  that 
its  articles  are  recorded?  Is  this  the  case  of  a  common 
law  grub  becoming  a  statutory  butterfly  by  the  trans- 
forming agency  of  a  simple  record? 

George  E.  Pritchett^  for  defendant  in  error,  contending 
in  favor  of  the  rulings  below,  cited  The  Wellatid  Canal 
V.  Hathaway^  8  Wend,^  480.  The  National  Bank  u 
Land  on »  45  New  Yorky  411.  Thomas  v,  Green,  30 
Md.,  1.  Bums  V.  Rowland,  40  Barb.,  368.  Story  on 
Part.,  Sees.  65,  77.  Pars,  Oont.,  171.  Wells  v.  Oates, 
18  Barh.,  554.     Cross  v.  Jackson,  5  Hill,  478. 

Gantt,  J. 

The  defendant  in  error.  The  Omaha  Smelting  and 
Refining  Company,  sued  the  plaintiff  in  error  and  others, 
as  co-partners,  doing  business  under  the  name  of  The 
Register  Smelting  and  Refining  Company,  to  recover  the 
balance  of  an  account,  claimed  to  be  due  and  owing  to  it 
from  the  plaintiff  and  others  upon  business  transactions 
between  them.  The  plaintiff  and  one  Josslyn  were  the 
only  parties  served  with  process.  The  plaintiff  in  error 
answered  the  petition,  and  denied  the  co-partnership  or 
that  he  ever  became  indebted  to  the  defendant  in  error 
in  any  sum  whatever;  but  alleged  that  by  virtue  of  arti- 
cles of  incorporation  entered  into  by  the  plaintiff  and 
others,  they  did,  under  the  general  la^s  of  this  state, 
become  a  corporation  under  the  name  of  The  Register 
Smelting  and  Refining  Company,  elected  oflicers,  and  as 
such  corporation  transacted  business,  and  that  the  defend- 
ant in  error  dealt  with  them  as  such  corporation — each 
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company  acting  in  a  corporate  capacity  in  the  transaction 
of  the  business  between  thera. 

The  proper  reply  was  filed  to  this  answer. 

Tlie  main  ground  of  defense  to  the  action  is,  that  The 
Register  Smelting  and  Kefining  Company  was  a  corpo- 
ration, doing  business  as  such,  and  was  so  recognized  by 
the  defendant,  and  therefore  the  action  cannot  be  main- 
tained against  the  plaintiff  in  error,  and  others,  as 
co-partners.  It  is,  however,  admitted  that  the  company 
did  not  file  and  have  recorded  in  the  oflSce  of  the  county 
clerk,  articles  of  incorporation.  But  it  is  insisted  on  the 
part  of  plaintiff  in  error  that  the  organization  of  the 
company,  in  all  other  respects,  was  in  conformity  with 
the  requirements  of  the  law;  that  it  transacted  its  busi- 
ness as  such  corporate  body,  and  therefore  it  became  and 
was  a  corporation  de  facto ^  if  not  de  jure.  And  the 
plaintiff  now  complains,  first,  that  the  court  below  erred 
in  excluding  from  the  jury,  evidence  tending  to  show 
that  the  defendant  in  error  dealt  with  and  recognized  The 
Register  Smelting  and  Refining  Company  as  a  corpora- 
tion, and  gave  credit  to  it  as  such;  and,  second,  that  the 
court  erred  in  excluding  from  the  jury  eyidence  tending 
to  show  that  the  plaintiff  in  error  was  not  a  stockholder 
in  the  company.  These  two  assignments  may  be  consid- 
ered together,  for  if  the  court  erred  in  excluding  the 
evidence  offered  in  the  first  assignment,  then  the  evi- 
dence offered  in  the  second  was  improperly  excluded,  and 
the  converse  of  the  propositions  is  equally  true. 

In  the  discussion  of  these  questions  it  must  be  borne 
in  mind  that  it  is  the  plaintiff  in  error,  who  asserts  that 
the  company  was  a  corporation,  and  was  doing  business  as 
such  corporate  body;  and,  tlierefore,  the  burden  of  proof 
rests  on  him  to  show  tliat  the  company  was  a  corpora- 
tion, either  dejure  or  de  facto;  but  as  above  stated,  it 
was  admitted  on  the  argument  of  the  case  that  the  com- 
pany was  not  a  corporation  de  jure.    Then,  was   the 
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company  a  corporation  de  facto?  I  think,,  in  order  to 
establish  such  a  corporation,  it  is  necessary  to  show  user 
of  a  corporate  franchise  by  an  association  of  persons, 
though  the  organization  may  be  so  defective  as  to  render 
the  franchise  wholly  invalid  in  a  proceeding  against  it  by 
the  state;  or  in  other  words,  it  is  necessary  to  show  the 
existence  of  a  charter,  or  some  law  under  which  the 
assumed  powers  are  claimed  to  be  conferred,  and  the  user 
of  the  franchise  claimed  under  such  charter  or  law.  In 
Buffalo  i?.  R,  Go,  v.  Can/,  26  iT.  F.,  77,  it  is  said  that, 
"  if  the  papers  filed  by  which  the  corporation  is  sought  to 
be  created,  are  colorable,  but  so  defective  that,  in  a  pro- 
ceeding on  the  part  of  the  state  against  it,  it  would  for 
that  reason  be  dissolved,  yet,  by  acts  of  user  under  such 
organization,  it  becomes  a  corporation  de  facto^  and  no 
advantage  can  be  taken  of  such  defect  in  its  constitution, 
collaterally,  by  any  person."  This  doctrine  seems  to  be 
founded  upon  the  principle,  that  the  existence  of  such 
corporation,  acting  under  color  of  a  franchise,  cannot  be 
questioned  in  a  suit  where  it  would  only  arise  collaterally, 
because  the  state,  the  party  chiefly  concerned,  could  not 
be  heard  by  counsel. 

In  the  case  referred  to,  the  company  had  its  "  papers 
filed,"  and  acted  under  color  of  a  franchise.  A  franchise 
as  used  in  relation  to  corporations,  means  certain  privi- 
leges conferred  by  government  on  individuals,  which  do 
not  belong  to  the  citizens  of  the  country  of  common 
right.  Angel  <&  Ames,  on  Corp.,  §  4.  Bank  of  Augusta 
V.  Georgia,  13  Peters,  595. 

Hence,  if  the  acts  and  proceedings  of  a  company  or 
association  consist  only  of  such  acts  and  proceedings  ^ 
might  be  performed  without  an  incorporating  act,  or  cor- 
porate grant  or  franchise,  a  corporation  cannot  be  inferred 
from  such  acts.     Greene  v,  Dennis,  6  Conn.^  302. 

Now,  had  the  Register  Smelting  and  Refining  Com- 
pany  secured  any  franchise  whatever,  imder  color  of 
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which  it  could  act  as  a  corporation  de  fdctof  I  think 
the  evidence  offered  does  not  show  any  such  corporate 
existence.  The  right,  however,  is  claimed  under  the 
general  incorporation  law  of  the  state.  Section  123  of 
the  statute  provides,  that  "  any  number  of  persons  may 
be  associated  and  incorporated  for  the  transaction  of 
any  lawful  business,  including  the  construction  of  canals, 
railways,  bridges,  and  other  works  of  internal  improve- 
ments." Two  things  are  included  in  this  provision;  the 
persons  may  associate,  unite  together  and  then  they  may 
be  incorporated,  and  become  a  body  corporate  for  the 
transaction  of  any  lawful  business.  And,  hence,  it 
seems  to  me  that  the  sense  in  which  the  word  "  organi- 
zation "  is  used  in  section  126,  means  simply  the  process 
of  forming  and  arranging  into  suitable  disposition  the 
parts  which  are  to  act  together  in,  and  in  defining  the 
objects  of  the  compound  body,  and  that  this  process, 
even  when  completed  in  all  its  parts,  does  not  confer  the 
franchise,  either  valid  or  defective,  but  on  the  contrary, 
it  is  onlv  the  act  of  the  individuals,  and  therefore  some- 
thing  else  must  be  done  to  secure  the  franchise.  There- 
fore, section  126,  provides  that  the  "  corporation,  previous 
to  the  commencement  of  any  business,  except  its  own 
organization,  *  *  *  must  adopt  articles  of  incor- 
poration and  have  them  recorded  in  the  office  of  the 
county  clerk  6f  the  county,  or  counties  in  which  the 
business  is  to  be  transacted;"  but  section  132,  permits 
the  "  commencement  of  business  as  soon  as  the  articles 
of  incorporation  are  filed  by  the  county  clerks  of  the 
counties,  as  required  by  this  subdivision."  The  purpose 
of  the  statute  is  to  confer  the  right  of  franchise,  or  the 
powers  of  a  corporation  without  charter,  by  direct  legis- 
lative enactment,  and  to  attain  this  object,  it  provides 
that  the  company  must  adopt  articles  of  association  and 
must  file  and  have  them  recorded  in  the  office  of  the 
county    clerk.     These   requirements  are    expressed    in 
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affirmative  language,  and  in  Dlsbrict  Township  t\  The 
City  of  Dubuque^  7  lowa^  276,  it  is  said,  that  "  affirm- 
ative expressions  that  introduce  a  new  rule,  imply  a 
negative  of  all  that  is  not  within  the  purview."  Now, 
if  the  articles  of  incorporation  are  not  filed  in  the  office 
of  the  county  clerk,  the  parties  acting  in  the  matter  do 
not  bring  themselves  within  the  purview  of  the  statute, 
because  the  filing  of  the  articles  as  required,  is  a  condi- 
tion precedent  to  the  existence  of  the  corporate  fran- 
chise, or  corporate  powers  in  any  respect  whatever;  this 
prerequisite,  I  think,  must  be  complied  with.  The  gen- 
eral* law  under  which  the  association  is  formed  and  the 
articles  of  incorporation  adopted  and  tiled  as  required, 
taken  together,  are  in  law  considered  in  the  nature  of  a 
grant  from  the  state  and  as  the  charter  of  the  company. 
If  the  mere  act  of  organization  by  the  individuals,  con- 
ferred the  corporate  franchise,  why  should  the  statute 
require  the  articles  to  be  filed  and  recorded  in  the  office 
of  the  county  clerk  as  a  pre-requisite  to  corporate  exist- 
ence? Eastern  Plank  Road  v.  Vaughan^  14  New 
York^  546.  Welland  Canal  v,  Hatharoay^  8  Wend.^ 
480.  Central  Turn  Corp.  v.  Valentine^  10  Pick.^  142. 
Schenectady  v.  Thatcher^  11  New  York^  102.  And  if 
the  filing  of  the  articles  is  not  a  condition  precedent, 
why  is  it  provided  in  section  139,  that  a  failure  to  com- 
ply, substantially,  with  the  provisions  in  relation  to 
giving  notice  and  the  requisites  of  organization,  should 
make  the  property  of  stockholders  liable  for  the  debts  of 
the  corporation,  and  not  make  them  liable  on  failure  to 
file  the  articles?  Perhaps  the  only  satisfactory  answer 
to  the  question  is  that,  according  to  the  legislative  intent, 
no  corporate  franchise  or  power  exists  until  the  articles 
are  filed  as  required. 

In  Mokelnmne  Co.  v.  Woodbury^  14  Cal,^  427,  where 
the  statute  provided  for  the  filing  of  a  certificate  in  the 
office  of  the  county  clerk,  and  a  duplicate  thereof  in  the 
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office  of  the  secretary  of  stiite,  it  was  held  that  upon 
filing  the  certificate  in  the  clerk's  office,  the  right  of  cor- 
porate privileges  vested  in  tlie  asj?ociation,  and  upon 
failure  to  file  a  duplicate  in  the  offi;;e  of  the  secretary  of 
state,  the  assumption  of  corporate  powers  amounts  to  a 
usurpation  of  the  sovereign  rights  of  the  state,  the  remedy 
for  which  is  a  direct  proceeding  on  the  part  of  the  state; 
but  the  court  say,  "the  general  rule  is  that  the  existence 
of  a  corporation  may  be  proved  by  producing  its  char- 
ter, and  showing  acts  of  user  under  it;  but  this  rule  has 
no  application  to  a  corporation  founded  under  the  pro- 
visions of  the  general  statute,  requiring  certain  acts  to 
be  performed  before  the  corporation  can  be  considered 
in  esse  or  its  transactions  possess  any  validity.  The 
existence  of  a  corporation  thus  formed,  must  be  proved 
by  showing  a  substantial  compliance  with  the  require- 
ments of  the  statute.  But  there  is  a  broad  and  obvious 
distinction  between  such  acts  as  are  declared  to  be  neces- 
sary steps  in  the  process  of  incorporation,  and  such  as 
are  required  of  the  individuals  seeking  to  become  incor- 
porated, but  which  are  not  made  pre-requisites  to  the 
assumption  of  corporate  powers.  In  respect  to  the 
former,  any  material  omission  will  be  fatal  to  the  exist- 
ence of  the  corporation,  and  may  be  taken  advantage  of 
collaterally,  in  any  form  in  which  the  fact  of  incorpora- 
tion can  properly  be  called  in  question.  In  res])ect  to 
the  latter,  the  incoi-poration  is  responsible  only  to  the 
government  in  a  direct  proceeding  to  forfeit  the  char- 
ter. The  right  of  the  plaintiff  to  be  considered  a  cor- 
poration, and  exercise  corporate  powers,  depends  upon 
the  fact  of  the  performance  of  the  particular  acts  named 
in  the  statute  as  essential  to  its  corporate  existence." 
Field  V.  Cooky  16  Za.  Ann.,  153.  And  it  is  said  that 
persons  who  have  contracted  in  writing  with  such  an 
association,  without  any  color  of  franchise,  are  not 
estopped  from  denying  its  corporate  capacity.     Wetland 
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Canal  Co,  v.  Hathaway^  ^iipra,  Williams  v.  Batik  of 
3fich.,  7  Wend,^  539;  and,  again,  that  the  aesociates  of 
such  company  assuming  coi*porate  powere,  are  to  be 
treated  as  partners.  Hill  v.  Blacky  1  Bea^s.  Ch.j  (iT. 
J.,)  31. 

From  these  considerations,  it  seems  clear  to  me,  that 
when  persons  organize  as  an  association  for  the  transac- 
tion of  business — assuming  to  be  and  acting  together  as 
a  corporation  without  any  color  of  a  corporate  franchise, 
if  any  one  of  the  members  of  such  organization  could 
escape  responsibility  on  the  ground  that  he  does  not 
appear  as  a  subscriber  to  the  stock  of  the  concern,  it 
might  open  the  door  to  great  fraud  upon  the  public.  It 
would  enable  him  to  furnish  capital  for  the  concern,  to 
receive  profits  of  the  same,  to  act  as  a  member  thereof, 
and  to  control  and  direct  the  business  affairs  of  the  com- 
pany as  an  officer,  or  otherwise,  and  by  the  use  of  his 
name  in  such  way  as  to  secure  to  the  company  the  con- 
fidence and  credit  of  the  public,  and  yet,  upon  a  failure  of 
the  enterprise,  he  would  escape  personal  liability  on  the 
ground  that  he  does  not  appear  as  a  stockholder  in  the 
concern  and  claims  to  be  a  creditor  of  the  same.  Such 
a  system  of  business  will  not  bear  the  test  of  ethical 
criticism;  it  may  be  fraught  with  great  fraud  upon  the 
public,  and  certainly  the  law  will  not  sauction  it. 

Now,  if  I  have  given  a  correct  interpretation  of  the 
law  of  the  case,  then  the  question  of  fact  to  be  found  by 
the  jury  under  the  proofs,  is  not  so  much  whether  the 
plaintiff  held  himself  out  to  the  public  as  a  partner  in 
the  concern,  or  whether  he  was  to  receive  part  of  the 
profits  or  share  part  of  the  losses;  but  whether  he  was  a 
member  of  the  company,  assuming  to  act  as  a  corpora- 
tion— holding  himself  out  to  the  public — using  his  name, 
and  engaging  in  its  business  transactions  as  such  mem- 
ber of  the  concern.  The  plaintiff  having  utterly  failed 
to  show  that  the  company  had  any  corporate  existence, 
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the  evidence  offered  was  properly  rejected ;  and  the  in- 
structions requested  to  be  given  to  the  jury  on  the  part 
of  the  plaintiff  and  refused  by  the  court,  are  inconsistent 
with  this  exposition  of  the  law,  and  therefore,  although 
as  abstract  propositions  of  law  they  may  be  correct,  so 
far  as  they  go,  yet  for  the  reasons  given,  I  think  they 
tended  to  mislead  the  jury  in  this  case. 

The  court,  however,  instructed  the  jury  that  in  order 
to  justify  a  recovery  against  the  pUintiff  in  error,  "  the 
burden  is  upon  the  plaintiff  (now  defendant  in  error)  to 
establish  by  a  preponderance  of  evidence  the  elements 
necessary  to  make  a  partnership  between  Abbott  and 
some  or  all"  of  the  parties  sued;  and  further,  that  "if 
he,  Abbott,  were  a  7neirJ>er  of  the  concern  styled  The 
Eegister  Sipelting  and  Refining  Company,  with  which 
the  plaintiff  (now  defendant  in  error)  transacted  the 
business,  or  if  he  held  himself  out  as  such,  as  president 
or  otherwise,  he  is  liable  in  this  action."  The  question 
of  fact  for  determination  by  the  jury  seems,  therefore,  to 
have  been  fairly  submitted  to  them  by  these  instruc- 
tions; and  the  instruction  asked  by  the  defendant  in 
error,  and  excepted  to  by  plaintiff  is,  substantially,  the 
same  as  those  given  by  the  court  as  above  stated,  and 
constitutes  no  sufficient  ground  for  disturbing  the  judg- 
ment. 

Judgment  affibmed. 
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EoBEKT  Kittle,  plaintiff  in  error,  v.  Kiley  DeLama- 

TER,   DEFENDANT    IN  ERROR. 

Promissory  Votes:  evidence:  defense.  The  defendant  employed  A.,  in  New 
York,  to  print  maps  containing  a  lottery  scheme,  an  act  which  is  prohibi- 
ted by  the  statutes  of  that  state,  and  executed  a  promissory  note  in  pay- 
ment of  the  work.  Held,  ilizx  A.,  although  having  knowledge  of  the 
illegal  purpose  for  which  the  maps  were  intended,  being  employed  merely 
as  an  artisan  to //iff/ the  maps,  and  having  nothing  to  do  with  their /ai^ 
lication  amd  distribution, '9fB&  noi  pariiceps  crimimis,  and  the  defendant 
was  liable  in  a  suit  by  an  indorsee  of  the  note. 

Error  to  the  district  court  of  Dodge  county.  For 
any  further  understanding  of  the  case,  beyond  the  state- 
ment of  it  in  the  opinion,  reference  may  be  had  to  KitUe 
V.  DeLamater,  3  ^eb.j  325. 

Shed  &  Marlowj  for  plaintiff  in  error,  relied  mainly 
upon  the  decision  of  the  court  in  the  same  case,  as  re- 
ported in  3  Jfeb.,  they  contending  that  the  law  as  there 
laid  down  would  prevent  any  recovery  on  the  note,  and 
citing  the  same  cases  as  before  in  support  of  that  view. 

iT.  II.  Bell  aiid  Seth  Rohinson  for  defendant  in  error, 
contended,  that  within  the  meaning  of  the  New  York 
statute,  there  must  be  a  publication  of  the  lottery  or  there 
could  be  no  offense.  That  to  publish  is  to  make  pub- 
lic, to  put  forth  or  issue  to  the  public.  This  is  the  defi- 
nition given  by  the  lexicographers  and  the  lawyers;  and 
there  is  no  pretense  that  any  such  thing  was  done  or 
agreed  to  be  done  by  the  payees  of  the  paper  in  question. 

Lake,  Ch.  J. 

This  is  a  petition  in  error  from  Dodge  county.  In  the 
court  below  the  case  was  tried  to  a  jury  and  a  verdict  re- 
turned in  favor  of  DeLamater  for  the  amount  of  the 
promissory  note  which  was  the  subject  of  the  action. 
Kittle  thereupon   moved  for  a  new   trial  on  the  sole 
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ground  that  the  verdict  was  "against,  and  contrary  to  the 
weight  of  evidence,  and  the  law  of  the  case."  This  motion 
having  been  overruled  and  exception  duly  taken,  we  are 
presented  with  the  simple  question,  whether  the  evi- 
dence submitted  to  the  jury  justified  them  in  their  ver- 
dict? We  are  met  at  the  outset  with  this  wholesome 
rule  of  practice,  a  rule  which  courts  generally  observe, 
that  the  verdict  of  a  jury  should  not  be  set  aside  on  the 
ground  of  its  being  against  the  weight  of  evidence,  unless 
it  is  clearly  so.  And  more  especially  ought  this  rule  to  be 
observed  by  reviewing  courts. 

The  alleged  grounds  of  defense  were  three  in  number: 
jiT^t'i  that  DeLamater  was  not  the  owner  of  the  note; 
second^  that  the  note  was  given  by  Kittle  to  the  payees, 
Asher  tfc  Adams  of  New  York,  a  firm  engaged  in  the  busi- 
ness of  printing  maps;  that  the  consideration  for  giving 
said  note  was  an  agreement  on  the  part  of  Asher  &  Adams 
to  print  and  publish  for  Kittle,  a  large  number  of  maps 
of  the  United  States,  and  the  state  of  Nebraska,  on  each 
of  which  maps  there  was  to  be  printed  a  lottery  scheme, 
for  the  distribution  by  chance  of  a  large  quantity  of  lots 
and  other  property  in  and  about  the  city  of  Fremont  in 
this  state,  and  thirds  that  Asher  &  Adams,  failed  to  com- 
ply with  the  terms  of  said  contract  in  several  particulars, 
especially  as  to  the  quality  of  the  work,  and  the  time 
within  which  the  maps  were  to  be  delivered,  of  all  which 
the  plaintiif  had  notice. 

As  to  the^r^^  point,  it  was  very  clearly  shown  that  the 
note  was  duly  indorsed  to  the  plaintifl^,  and  that  at  least 
whatever  interest  Asher  &  Adams  had  therein,  he  suc- 
ceeded to  by  the  indorsement.  Of  this  there  could  have 
been  no  dispute. 

On  the  second  point  we  think  the  testimony  shows  very 
conclusively,  that  this  lottery  scheme  originated  with 
Kittle  alone,  and  was  the  product  of  his  own  brain ;  and 
that  Asher  &  Adams,  as  artisans  merely,  were  employed 
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by  him  to  print  the  maps  and  scheme,  tor  a  price  agreed 
upon,  and  nothing  more.  The  publication,  or  distribu- 
tion of  the  maps  they  had  nothing  whatever  to  do  with. 
They  may  have  known,  and  probably  did  in  fact  know, 
what  use  Kittle  intended  to  put  the  maps  to,  and  that  it 
was  an  illegal  one,  but  that  is  not  enough  to  make  them 
particeps  criminia^  as  we  held  when  this  question  was 
before  us  on  another  occasion.  Kittle  v.  DeLainaier  3 
Neh.^  325,  and  cases  there  cited  on  this  point. 

As  to  the  alleged  failure  of  Asher  &  Adams,  to  per- 
fonn  their  agreement,  there  is  some  little  conflict  in  the 
testimony,  but  the  clear  preponderance  is  against  the 
plaintiff  in  error.  It  is  very  satisfactorily  shown  that 
the  work  of  printing  and  mounting  the  maps  went  for- 
ward under  the  personal  direction  and  supervision  of 
Kittle,  who  was  in  New  York  at  the  time,  until  some 
twenty  thousand  copies  had  been  printed,  and  several 
thousand  actually  delivered  to  him,  when,  for  some  rea- 
son becoming  satisfied  that  his  scheme  would  not  prove 
to  be  a  success  financially,  he  refused  to  take  any  more 
of  them,  abandoned  the  enterprise,  and  returned  home. 

We  fail  to  discover  any  reason,  either  in  the  facts  or 
the  law  of  the  case,  why  Kittle  should  not  be  required 
to  pay  for  the  maps.  The  testimony  was  not  only  suf- 
ficent  to  sustain  the  verdict,  but  we  do  not  see  how  the 
jury  could  have  found  otherwise. 

Judgment  affibked. 
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L.   W.   Colby,   plaintiff  in    ebeob,  v.   Charles   W. 

Lyman,  defendant  in  ebbob. 

1.  Praotioe:  demurrer.  The  ' demurrer  to  an  answer  should  state  the 
grounds  therefor;  but  where  a  defendant  proceeds  to  argument  without 
objection,  the  demurrer  will  be  regarded  as  general  that  the  answer  con- 
stitutes no  valid  defense. 

2.  Promissory  Note  :  defense.  In  an  action  upon  a  promissory  note,  the 
answer  alleged  that  plaintiflT  agreed  to  furnish  and  deliver  to  the  defend- 
ant a  certain  bill  of  lumber  at  an  agreed  price;  that  the  plaintiff  did  not 
furnish  the  "quality  and  quantity  of  lumber"  contracted  for,  whereby 
defendant  sustained  damage;  and  that  the  note  sued  on  was  given  "as 
the  balance  of  the  consideration  agreed  to  be  paid"  on  the  contract. 
Held^  on  demurrer,  that  the  defendant  having  received  the  lumber,  and 
given  the  note  in  settlement  of  the  balance  due  therefor,  was  estopped 
from  claiming  damages,  no  fraud  or  mistake  being  alleged. 

Ebbob  to  the  district  court  of  Gage  county. 

Z.  TT.  Colby .^  plaintiff  in  error  (defendant  below),  j?r<?  «^. 

N.  K.  Griggs^  for  defendant  in  error. 

Lake,  Cii.  J. 

The  action  in  the  court  below  was  on  a  promissory 
note,  executed  by  the  defendant  to  the  plaintiff  on  the 
the  thirtieth  day  of  December,  1873.  The  petition  was 
in  the  usual  form. 

The  defendant  answered,  in  substance,  that  on  or  about 
the  first  day  of  Tfovember,  1873,  the  plaintiff  entered  into 
a  contract  to  furnish,  and  deliver  to  him,  a  certain  bill  of 
lumber  to  be  used  in  the  erection  of  a  dwelling-house,  for 
the  agreed  price  of  $300.00,  which  was  to  be  paid  on  re- 
ceipt of  the  lumber;  that  the  plaintiff  agreed  to  furnish 
^^hest  siding ^^^  but  actually  delivered  ''- second  siding ^^^ 
whereby  he  averred  he  was  damaged  to  the  extent  of 
$200.00,  for  which  he  prayed  judgment  against  the  plain- 
tiff; and  that  the  note  in  question  was  given  "as  the 
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balance  of  the  consideration  agreed  to  be  paid"  for  said 
lumber. 

To  this  answer  the  plaintiff  interposed  a  demurrer,  but 
assigned  no  reason  therefor.  The  demurrer  was  sustained, 
and  the  ruling  of  the  court  thereon  is  alone  assigned  as 
error.  In  the  argument  at  the  bar,  it  was  contended  by  the 
plaintiff  in  error  that  this  demurrer  should  have  been 
disregarded  by  the  court,  because  no  ground  therefor  was 
given.  Section  109  of  the  Civil  Code  provides  that 
''the  plaintiff  may  demur  to  one  or  more  of  the  defenses 
set  up  in  the  answer,  «^a^/w^  in  his  demurrer  the  (/rounds 
thereof,^'*  I  think  it  was  intended  by  this  section  that 
the  pleader  should  set  forth  distinctly  in  his  demurrer  the 
grounds  of  his  objection  to  the  answer;  and  if  he  fail  to 
do  so,  a  compliance  with  this  provision  should  be  required 
on  a  motion  being  filed  for  that  purpose.  It  seems  to  be 
the  right  of  a  defendant  to  be  infonned  of  the  objection 
taken  to  his  answer  so  that  he  may  be  prepared  to  meet 
it.  But  where,  as  was  the  case  here,  the  defendant  pro- 
ceeds to  the  hearing  of  such  a  demurrer  without  objec- 
tion, I  see  no  good  reason  why  it  may  not  be  regarded  as 
analogous  to  the  case  of  a  like  demurrer  to  a  petition, 
and  as  a  sufficient  objection  that  the  answer  constitutes  no 
valid  defense  to  the  plaintiff's  cause  of  action.  This  was 
the  course  that  seems  to  have  been  pursued  in  the  court 
below,  and  I  consider  it  correct  practice.  But,  does  this 
answer,  fairly  construed,  make  any  defense  whatever  to 
the  petition?  This  question  must  be  answered  in  the 
negative,  for  the  following  reasons:  It  is  alleged  that  the 
plaintiff  did  not  furnish  "the  quality  and  quantity  of 
lumber"  that  his  contract  called  for.  In  addition  to  this, 
all  that  is  averred  is,  that  he  delivered  "second  siding 
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while  the  contract  called  for  "  best  siding."  But  as  to 
whether  there  was  any  substantial  difference,  in  the  value 
of  these  two  qualities,  and  if  so,  how  much,  the  answer 
is  silent.     If  there  were  any  difference,  prejudicial  to  the 
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defendant,  it  should  have  been  distinctly  set  forth.  And 
as  to  the  '^ quantity^^  nothing  further  is  alleged,  and  we 
are  left  by  the  pleader  in  darkness  as  to  the  extent  of  the 
deficiency.  But  another  and  still  more  formidable  objec- 
tion to  this  answer  is  found  in  the  fact  which  it  discloses, 
that  the  lumber  was  all  received  by  the  defendant  with- 
out objection,  and  was  used,  and  mostly  paid  for,  before 
this  note  was  given  for  the  halance  due  on  the  account. 
In  the  absence  of  any  fraud,  or  mistake,  neither  of  which 
is  alleged,  this  should  be  regarded  as  a  waiver  by  the 
defendant  of  any  merely  technical  failure  on  the  part  of 
the  plaintiff  to  perform  his  part  of  the  contract;  and  as 
conclusive  evidence  that  the  contract  was  in  fact  per- 
formed  to  the  defendant's  entire  satisfaction. 

From  a  critical  examination  of  this  answer,  I  am  satis- 
fied that  it  should  be  regarded  as  entirely  frivolous. 

There  is  no  error  apparent  in  the  record,  and  the  judg- 
ment of  the  court  must  be  aflirmed. 

Judgment  affibmed. 
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1.  Deeds:    execution.    Where  a  deed  is  executed  and  acknowledged  in  - 

another  state  before  a  commissioner  of  deeds  of  this  state,  a  notary  pub- 
lic, or  other  officer  using  an  official  seal,  the  law  presumes  a  compliance 
with  the  law  of  the  place  of  execution,  and  no  further  authentication  is 
necessary.  But  in  all  other  cases  there  must  be  attached  thereto  a  cer- 
tificate of  the  clerk  of  a  court  of  record  or  other  certifying  officer,  under 
his  official  seal,  showing  that  the  person  taking  such  acknowledgment 
was  the  officer  therein  represented;  that  he  is  well  acquainted  with  his 
handwriting;  that  he  believes  his  signature  to  be  genuine ;  and  that  such 
deed  is  executed  according  to  the  laws  of  such  state. 

2.     :    .    A  deed  executed  and  acknowledged  by  a  justice  of 

the  peace,  in  Virginia,  offered  in  evidence  to  prove  that  the  grantors  had 
parted  with  the  legal  title  to  certain  real  estate  therein  mentioned;  Held^ 
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properly  excluded,  there  being  no  evidence  that  it  was  executed  and 
acknowledged  according  to  the  laws  of  Virginia. 

S.     .     At  common  law  lands  could  be  conveyed  only  by  conforming 

to  the  law  of  the  place  where  the  lands  were  situated,  but  by  statute, 
lands  in  this  state  may  be  conveyed  by  conforming  to  the  law  of  the 
place  where  the  deed  is  executed  and  acknowledged. 

Appeal  from  the  district  court  of  Nemaha  county. 

The  plaintiff  alleged  that  the  defendant,  E.B.  Stephens, 
executed  and  delivered  to  him  two  promissory  notes  and 
two  mortgages  upon  real  estate,  to  secure  the  payment 
thereof,  and  asked  for  a  decree  of  foreclosure,  and  that 
the  mortgaged  premises  should  be  ordered  sold  to  pay 
said  notes. 

The  defendant,  Dickerson,  tiled  a  cross  petition,. alleg- 
ing that  E.  B.  Stephens  executed  and  delivered  to  one 
Hetzel  another  mortgage  on  the  same  land,  and  that  Het- 
zel  assigned  the  same  to  him,  and  he  also  asked  for  a  de- 
cree of  foreclosure. 

Tlie  defendant,  E.  B.  Stephens,  answered  separately,  ad- 
mitting the  execution  of  the  notes  and  mortgages,  but 
says  that  he  executed  the  same  as  tnistee  for  the  appellants. 

Tlie  defendants,  Mary  J.  Jobson,  Sarah  A.  Rhode?, 
Maria  E.  Kite,  and  Robert  II.  Stephens,  answered  jointly, 
but  apart  from  the  other  defendants,  alleging  that  they 
claim  title  to  the  land  adversely  to  a  certain  deed  of 
trust  under  and  by  virtue  of  which  the  mortgages  were 
executed,  and  that  their  title  accrued  prior  to  the  making 
of  the  mortgages.  They  say  that  long  previous  to  the 
making  of  the  mortgages,  to-wit,  in  1860,  one  William 
A.  Jobson,  being  the  owner  of  the  land,  executed  and 
delivered  to  the  said  E.  B.  Stephens,  as  trustee,  a  certain 
deed  of  trust,  a  copy  of  which  is  given  in  the  answer; 
that  they  are  the  beneficiaries  named  therein;  that  the 
title  to  the  land  became  vested  in  them  by  said  deed;  that 
the  said  trustee  had  no  authority  to  mortgage  the  land, 
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and  that  consequently  the  said  mortgages  are  null  and 
void,  as  against  said  beneficiaries. 

To  this  answer,  plaintiff  and  Dickerson  replied  jointly. 
Tliey  did  not  deny  the  allegation  that  Jobson  was  the 
owner  of  the  land,  and  that  he,  together  with  his  wife, 
executed  and  delivered  to  E.  B.  Stephens,  as  trustee,  the 
ti-ust  deed  of  1860;  but  they  did  deny  that  the  defendants 
had  any  title  or  interest  in  the  land  by  virtue  of  said  trust 
deed.  They  then  alleged  that  the  mortgages  were  made 
by  said  Stephens,  as  trustee,  under  and  by  virtue  of  a 
power  contained  in  a  deed  of  trust  made  by  Jobson  and 
wife  subsequent  to  the  making  of  the  one  set  up  in  the 
answer,  to-wit,  in  1868.  The  first  trust  deed  conferred 
no  power  on  the  trustee  to  mortgage  the  land.  The  sec- 
ond contained  such  authority.  All  the  parties  to  the 
action  claimed  under  Jobson  and  wife,  and  the  question 
was,  which  of  the  said  deeds  of  trust  should  prevail.  The 
district  court  decided  in  favor  of  plaintiff  and  Dickerson, 
and  rendered  a  decree  for  the  sale  of  the  mortgaged 
premises,  and  of  the  foreclosure  of  any  right  which  the 
appellants  may  have  had  as  against  the  mortgagees. 

The  defendants,  Mary  J.  Jobson,  Sarah  A.  Rhodes, 
Maria  E.  Kite,  and  Robert  II.  Stephens,  the  beneficiaries 
under  the  deed  of  trust,  appeal. 

E,  TT.  Thomas^  for  the  appellants,  contended,  inter 
alia,  that  it  was  not  material  whether  the  first  deed  was 
witnessed  and  acknowledged  or  not.  If  it  were  not  wit- 
nessed or  acknowledged  at  all,  such  fact  would  not  affect 
its  validity  as  a  conveyance,  but  would  go  only  to  the 
effect  of  the  record.  A  deed  not  witnessed  or  acknowl- 
edged is  good  between  the  parties,  and  will  also  prevail 
against  deeds  subsequently  made  to  persons  who  had 
knowledge  of  the  existence  of  the  first.  Caldwell  v. 
Head,  17  JUo,^  561.  Stevens  v.  Samptonj  46  JHo.y  404. 
Duseaume  v.  Burnett^  5  /a.,  104.  Hastings  v.  Vaughn^ 
28 
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5  Cah^  315.    Strong  v.  SmWi,  3  McLean,  362.     GihU 
V.  Swift  J  12  Cush.,  393.     Gray  v.  Ulrich,  8  Kan.,  112. 

J,  W,  Newiaan,  for  appellee,  in  contending  that  the 
'first  trust  deed  was  not  properly  signed,  witnessed,  and 
acknowledged,  and  was  tlierefore  properly  excluded,  cited 
Morton  v.  Smithy  2  Dillon^  316.  Courcier  v.  Graham^ 
1  Ohio^  329.  ClarJc  v.  Graham^  6  Wheat.,  577.  Pidge 
V,  Tyler,  4  Mass,,  541.  Meighen  v.  Strong,  6  Minn,, 
177. 

Maxwell,  J. 

The  defendants,  Mary  J.  Jobson,  Sarah  A.  Rhodes, 
Maria  E.  Kite  and  Robert  B.  Stephens,  answered  the 
petitions  of  the  plaintiff  and  Dickerson,  alleging  that  on 
the  thirteenth  day  of  December,  1868,  William  A.  Jobson 
and  wife,  the  then  owners  of  the  lands  in  controversy, 
executed  and  delivered  to  Ebenezer  B.  Stephens  as  trus- 
tee for  these  defendants,  a  deed  for  the  lands  in  question, 
a  copy  of  which  is  set  out  in  the  answer. 

The  acknowledgment  of  William  A.  Jobson  was  taken 
before  Geo.  E.  Sadler,  a  justice  of  the  peace  in  the  city 
of  Richmond,  Virginia,  and  attached  to  the  deed  is  a 
certificate  of  the  clerk  of  the  court  of  Hustings  of  said 
city,  stating  that  the  party  taking  the  acknowledgment 
was  at  the  date  thereof,  an  acting  justice  of  the  peace, 
and  that  his  signature  is  geniiine;  but  it  nowhere  appears 
that  the  deed  in  question  was  executed  and  acknowledged 
according  to  the  laws  of  the  state  of  Virginia. 

Sec.  4,  chapter  61,  General  Statutes,  provides,  in  case 
of  deeds:  "  If  acknowledged  or  proved  in  any  other  state, 
territory  or  district  of  the  United  States,  it  must  be  done 
according  to  the  laws  of  such  state,  territory  or  district, 
and  must  be  acknowledged  or  proved  before  any  officer 
authorized  to  do  so  by  the  laws  of  such  state,  territory  or 
district,  or  before  a  commissioner  appointed  by  the  gov- 
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ernor  of  this  state  for  that  purpose."  Sec.  5,  provides, 
that  "if  such  acknowledgment  or  proof  is  taken  before  a 
commissioner  appointed  by  the  governor  of  this  state, 
for  that  purpose,  notary  public  or  other  officer  using  an 
official  seal,  the  instrument  thus  acknowledged  or  proved 
shall  be  entitled  to  be  recorded  without  further  authen- 
tication." 

It  is  not  alleged  in  the  answer  of  the  defendants,  that 
the  deed  in  question  was  executed  and  acknowledged 
according  to  the  laws  of  the  state  of  Virginia.  At  com- 
mon law  the  title  to  land  could  be  acquired  only  by  con- 
forming to  all  the  requirements  of  the  laws  of  the  place 
where  the  real  estate  was  situated.  Coppin  v.  Coppin^ 
2  P.  TTm'^,  291.  United  States  v.  Crosbey,  7  Cranch, 
115.  Ciitlerv.  Davenport,  1  Pick.,  81.  Wills  v.  Cowper^ 
2  Ohioy  123.  But  our  statute  has  changed  the  rule  of 
the  common  law,  so  far  as  deeds  executed  out  of  the  state 
are  concerned,  and  requires  a  compliance  merely  with 
the  forms  prescribed  by  the  law  of  the  place  of  execution. 
And  when  a  deed  is  executed  and  acknowleged  before  a 
commissioner  appointed  by  the  governor  of  this  state, 
for  that  purpose,  a  notar}'^  public  or  other  officer  using 
an  official  seal,  the  law  presumes  a  compliance  with  the 
law  of  the  place  of  execution,  and  no  further  authentica- 
tion is  necessary;  but  in  all  other  cases  our  statute 
expressly  requires  that  "  the  deed  or  other  instrument 
shall  have  attached  thereto,  a  certificate  of  the  clerk  of  a 
court  of  record,  or  other  proper  certifying  officer  of  the 
county,  district  or  state,  within  which  the  acknowledg- 
ment or  proof  was  taken,  under  the  seal  of  his  office, 
showing  that  the  person  whose  name  is  subscribed  to  the 
certificate  of  acknowledgment  was  at  the  date  thereof 
such  officer  as  he  is  therein  represented  to  be ;  that  he  is 
well  acquainted  with  the  hand -writing  of  such  officer; 
that  he  believes  the  signature  of  such  officer  to  be  genu- 
ine, and  that  the  deed  or  other  instrument  is  executed 
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and  acknowledged  according  to  the  laws  of  such  state, 
district  or  territory." 

A  deed  defective  in  form  by  reason  of  a  failure  to 
comply  with  the  requirements  of  the  statute  in  force  at 
the  place  of  execution,  may  convey  the  equitable  title, 
and  be  sufficient  to  authorize  a  court  of  equity  to  grant 
appropriate  relief,  but  such  a  deed  will  not  pass  the 
legal  title  to  the  grantee.  Covrcier  v.  Graham^  1  OhiOn 
350.  Patterson  v.  Pedse^  6  Ohio^  190.  Clark  v.  Chra- 
ham^  6  Wheaty  577.     Crane  v.  Reeder^  21  Mich,^  24. 

The  deed  of  December  13,  1860,  offered  in  evidence 
by  the  defendants,  was  executed  and  acknowledged  before 
a  justice  of  the  peace  of  the  city  of  Richmond,  Va.,  and 
no  testimony  was  offered  to  show  that  it  had  been  execu- 
ted and  acknowledged  according  to  the  laws  of  the  state 
of  Virginia.     It  was  therefore  properly  excluded. 

This  is  decisive  of  the  case.  The  second  deed  contains 
full  power  and  authority  to  authorize  the  trustee  to 
mortgage  the  premises  in  question.  The  defendants  are 
not  in  the  condition  of  purchasers  for  a  valuable  con- 
sideration. So  far  as  appears  from  the  record  the  cestid 
que  trusts  have  never  had  either  actual  or  constructive 
possession  of  these  premises,  except  so  tar  as  the  posses- 
sion of  the  trustee  under  the  deed  of  April  15,  1863, 
may  inure  to  their  benefit;  they  derive  their  right  to 
these  lands  from  a  purely  voluntary  conveyance,  and  the 
transaction  was  not  complete  until  the  delivery  to  the 
trustee  of  a  deed  conveying  the  legal  title. 

It  is  apparent  from  the  record,  that  at  least  a  portion 
of  the  money  obtained  on  these  mortgages  was  used  in 
the  payment  of  taxes  due  on  the  land,  if  not  in  making 
improvements  thereon,  but  whether  any  portion  of  the 
money  was  so  used  or  not,  the  trustee  had  full  power, 
under  the  deed  of  April  15,  1868,  to  execute  the  mort- 
gages in  question.    The  judgment  of  the  district  court  is 

therefore  affirmed. 

Judgment  affirmed. 
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B.  D.  HOLBBOOK,  PLAINTIFF  IN  EBBOB,  V,  DavID   MoOBE, 

DEFENDANT  IN  EBBOB. 

State  BoTUidaries.  A  change  in  the  main  channel  of  the  Missouri  river, 
does  not  alter  the  boundary  line  between  Iowa  and  Nebraska,  as  estab- 
lished by  C(xigres5.  It  remains  as  before,  in  the  old  abandoned  river 
bed. 

Ebbob  to  the  district  court  for  Burt  county. 

Monk  (&  Sellecky  for  plaintiff  in  error,  cited  Angell 
on  Water  GourseSj  60y  61.  2  Waahhum  on  Real  Prop.^ 
444.  Tfigraham  v.  Wilkinson,  4  Piek.^  268.  3  Kent 
Com^s.y  428.     Trustees  v,  Dickinson,  9  Gush.,  544. 

Carrigan  i&  Hopewell,  for  defendant  in  error. 

Lake,  Ch.  J. 

The  plaintiff  in  error  brought  hie  action  in  the  court 
below  upon  a  transcript  of  a  judgment  of  the  district 
court  for  Monona  county,  Iowa. 

On  the  trial  of  the  case  to  a  jury  the  plaintiff  was 
non-suited  on  the  sole  ground  that  the  Iowa  court  had 
not  acquired  jurisdiction  of  the  defendant,  the  court 
holding  that  a  certain  island  where  service  was  made  on 
the  defendant,  although  formerly  within  the  state  of  Iowa, 
and  a  part  of  Monona  county,  by  a  sudden  change  of  the 
channel  of  the  Missouri  river,  had  become  a  part  of  the 
state  of  Nebraska,  and  this  ruling  of  the  court  presents 
the  only  question  we  are  called  upon  to  diecide. 

It  is  conceded  that  up  to  within  a  few  months  before 
the  service  of  process  on  the  defendant,  the  main  chan- 
nel of  the  river  was  on  the  west  side  of  the  tract  of  land 
now  constituting  the  island.  It  is  also  conceded  that 
said  island  was  formed  by  the  cutting  off  of  a  point  of 
land,  and  the  formation  of  a  new  and  distinct  channel 
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farther  east,  through  which  the  main  body  of  the  water 
has  since  flowed. 

By  the  several  acts  of  the  Congress  of  the  United 
States  relating  to  this  subject,  the  middle  of  the  main 
channel  of  the  Missouri  river  was  made  the  boundary 
between  Iowa  and  Nebraska.  This  channel  up  to  the 
time  of  the  change  before  referred  to,  having  been  on 
the  west  side  of  the  Island,  the  question  is,  did  the 
boundaiy  follow  the  river  to  its  new  channel,  or  remain 
in  the  old  abandoned  river  bed  ? 

The  supreme  court  of  the  United  States,  following 
the  rule  of  the  common  and  the  international  law  in 
like  cases,  seem  to  have  settled  this  question.  In  the 
case  of  Missouriv,  Kentuckyy  11  WalL^  395,  in  which 
the  boundary  line  between  those  two  states  was  in  dis- 
pute, and  involving  the  right  of  jurisdiction  over  Wolf 
Island,  the  court  having  tbund  from  the  testimony  that 
the  main  channel  of  the  Mississippi  river,  which  was 
the  true  boundary,  was  on  the  west  side  of  the  island 
when  it  was  established,  held  that,  notwithstanding  the 
river  had  subsequently  changed  its  course  so  as  to  throw 
the  main  channel  on  the  east  side  thereof,  the  jurisdic- 
tion of  the  respective  states  was  not  at  all  affected 
thereby,  the  boundary  line  remaining  on  the  west  side 
of  the  island.  That  case  was  strikingly  analogous  in 
principle  to  the  one  we  are  now  considering,  and  the 
question  being  one  of  state  boundary  is  peculiarly  within 
Ae  cognizance  of  the  federal  courts,  whose  decisions, 
therefore,  we  feel  bound  to  follow.  It  follows  that  the 
island  where  the  service  was  made  upon  the  defendant 
was  in  the  state  of  Iowa,  and  within  the  jurisdiction  of 
the  district  court  for  Monona  county;  and  for  error  of 
the  court  in  non-suiting  the  plaintiff,  the  judgment  is 

reversed. 

Eevebsed  and  bemanded. 
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Abxer  Ray,  plaintiff  in  error,  v.  Atchison  &  Ne- 
braska R.   R.   Co.,  DEFENDANT  IN  ERROR. 

BallToad  Companies:  location  of  right  of  way.  A  party  who 
is  damaged  by  the  location  of  a  railroad  across  his  premises,  where  the 
damages  awarded  have  not  been  paid  or  deposited  with  the  probate 
judge,  may  enjoin  ihe  operation  of  the  road,  even  where  the  company 
have  appealed  from  the  award  of  the  commissioners  to  the  district  court. 
Following  O,  <S»  N,   W,  R.  K,  v,  Menk,  ante,  p.  21. 

Error  from  the  district  court  of  Richardson  county. 

It  was  a  suit  to  enjoin  the  operation  of  defendant's 
road  across  plaintiff's  premises,  unless  payment  was 
made  of  a  judgment  recovered  by  him  against  the  Bur- 
lington &  Southwestern  R.  R.,  for  damages  sustained  by 
the  location  of  that  road,  it  being  alleged  that  the  latter 
road  had  sold  out  to  the  defendant,  who  completed  the  con- 
struction, etc.  A  demurrer  to  the  petition  was  sustained, 
plaintiff  excepted,  and  brought  the  cause  here  by  petition 
in  error. 

E.  W,  Thomas  and  J.  H.  Broody^  for  plaintiff  in 
error,  cited  Bensly  v.  The  Mountain^  13  Cal.^  306. 
Hortcrb  v,  Hoyt^  11  lowa^  496.  Commissioners  v.  Dur- 
h<imy  43  Ill.f  86.  Sidener  v.  Norristownj  23  /i?wi.,  623, 
Powers  V.  Bears.^  12  Wis.^  213. 

S.  B.  Galey^  for  defendant  in  error. 

Lake,  Ch.  J. 

We  think  the  facts  stated  in  the  petition  were  sufficient 
to  authorize  the  injunction  as  prayed.  The  law  as  laid 
down  in  the  case  of  the  Omaha  aiid  Northwestern  Rail- 
road  Company  v.  Menky  reported  in  this  volume,  is 
decisive  of  this  case.    We  there  held,  substantially,  that 
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where  the  damages  awarded  for  right  of  way  by  commis- 
sioners appointed  in  pursuance  of  the  statute,  were 
neither  paid  nor  deposited  with  the  probate  judge  for  the 
use  of  the  party  entitled  thereto,  the  company  had  no 
right  to  operate  its  road  across  the  land  of  another  against 
his  will,  and  if  it  did  so  the  owner  of  the  land  had  a 
choice  of  remedies,  viz:  he  oonld  bring  an  action  for  the 
award,  sue  for  damages  occasioned  by  the  trespass,  or 
enjoin  the  operating  of  the  road  across  his  premises  until 
the  award  should  be  paid. 

In  the  case  we  are  now  considering,  the  proceedings  to 
condemn  the  plaintiff's  land  for  right  of  way  were  at 
the  instance,  and  in'  the  interest,  of  the  Burlington  and 
Southwestern  R.  R.  Co.,  but  no  payment,  or  deposit^ 
either  of  the  amount  found  by  the  award  or  the  judg- 
ment on  the  appeal,  has  ever  been  made  by,  or  on  behalf 
of,  that  company.  It  is  clear,  therefore,  that  the  Bur- 
lington and  Southwestern  Company  never  acquired  the 
right  to  enter  upon  the  plaintiff's  land  for  the  purpose 
of  constructing  its  road  against  his  will.  The  fact  that 
the  company  appealed  from  the  award  of  the  commis- 
sioners, whose  finding  in  consequence  thereof  became 
merged  in  the  judgment  of  the  district  court,  so  far  as 
relates  to  the  remedy  by  injunction,  cannot  distinguish 
this  case  in  principle  from  the  one  before  referred  to. 
Tlie  statute  expressly  provides  that  "  if  said  corporation 
shall,  at  any  time  before  they  enter  upon  said  real  estate 
for  the  purpose  of  constructing  said  road,  pay  to  said 
probate  judge,  for  the  use  of  said  owner,  the  sura  so 
assessed  and  returned  to  him  as  aforesaid,  th^y  shall 
thereby  be  authorized  to  construct  and  maintain  their 
railroad  over  and  across  said  premises."  And  in  case  an 
appeal  is  taken  from  the  assessment  of  the  commission- 
ers, "  such  appeal  shall  not  delay  the  prosecution  of 
the  work  on  said  railroad,  if  such  corporation  sh4ill  jirat 
pay  or  deposit  with  said  probate  judge  the  amount  so 
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assessed  by  said  li'eeholders."  Sec,  92,  C.  JT/.,  Gen, 
Statutes,  Whatever  may  have  been  the  interests  or 
rightJB  to  which  the  Atchison  and  Kebraska  Eailroad 
Company  succeeded,  by  virtue  of  the  assignment  men- 
tioned, it  is  clear  that  they  cannot  be  greater  than  those 
possessed  by  the  Burlington  and  Southwestern  Company. 

JUIX>MENT   BEVEBSED. 

Maxwell,  J.,  concurred. 


George  M.  Mills,  plaintiff  in  error,  v.  George  L. 

Miller,  defendant  in  error. 

Contrftot:  construction  and  effect.  The  plaintiff  owned  property, 
upon  which  with  other  property,  the  father  of  defendant  held  judgment 
liens.  They  entered  into  a  written  agreement  whereby  the  liens  were  to 
be  discharged,  and  plaintiff  was  to  purchase  in  an  outstanding  title  in 
favor  of  himself  and  defendant,  as  tenants  in  common.  The  father  of 
defendant  thereupon  executed  a  deed,  conveying  to  plaintiff  and  defend- 
ant "all  his  estate,  right,  title,  interest,  dower,  claim  or  demand  whatso- 
ever»  oi  the  said  *  *  *  as  well  by  reason  of  any  judgments  assigned 
to  and  held  by  him,  or  otherwise,  of,  in,  and  to  the  same,  to  have  and  to 
hold  *  *  *  unto  the  said  *  *  *  as  tenants  in  common.'* 
Plaintiff  bought  in  the  outstanding  title,  and  brought  suit  to  compel  his 
co*tenant  to  contribute  one-half  of  the  amount  paid  therefor,  as  well  as 
to  recover  one-half  of  the  proceeds  paid  by  other  parties  on  account  of 
said  judgment  liens.  Ne/d,  1.  That  under  the  agreement  plaintiff  was  not 
bound  to  contribute  anything  in  the  purchase  of  the  outstanding  title. 
2.  That  the  deed  only  conveyed  the  interest  of  the  grantor  in  the  premu 
S€s^  and  did  not  transfer  or  assign  any  interest  in  \!citjiidgm$nU, 

Error  from  the  district  court  of  Douglas  county.   The 
opinion  states  the  facts  in  the  case. 

■ 

Clinton  Briggs  and  O.  W,  Arnbrosey  for  plaintiff  in 
error. 

J,  M,  Woolworthy  for  defendant  in  error. 
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Gantt,  J. 

The  plaintiff  in  error,  who  was  plaintiff  in  the  court 
below,  in  his  j^etition  prays  that  the  defendant  "by 
order  and  decree  of  the  court  be  compelled  to  contribute 
to  him  the  sum  of  two  thousand  and  three  hundred  dol- 
lars and  interest''  thereon,  being  the  one-half  of  the 
amount  which  he  alleges  he  paid  to  one  Merritt  for  the 
west  thirty.four  feet  of  lot  seven  in  block  one  hundred 
and  twenty  in  Omaha  city,  and  also  prays  for  general 
relief.  lie  alleges  that  by  a  compromise  contract  entered 
into  between  him  and  the  defendant,  in  respect  to  this 
property,  the  defendant  agreed  to  pay  him  this  sum  of 
money.  The  defendant  denies  these  allegations.  From 
the  record  it  appears  that  in  1867,  the  plaintiff  purchased 
this  property  from  Saunders  and  Burley ;  that  at  the  time 
of  the  purchase,  Merritt  held  a  mortgage  on  the  same 
against  Saunders  and  Burley;  that  this  mortgage  was 
aflerwards  foreclosed,  the  property  was  sold  to  satisfy 
the  mortgage  debt,  and  Merritt  became  the  purchaser  of 
it  at  the  sale.  It  also  appears  that  one  Lorin  Miller,  the 
father  of  the  defendant  in  error,  was  the  owner  of  judg- 
ments, amounting  in  the  aggregate  to  about  the  sum  of 
seven  thousand  dollar8,which  he  claimed  to  be  liens  upon 
this  and  other  property,  and  had  brought  suit  against  the 
proper  parties  to  enforce  these  liens,  which  suit  was  pend- 
ing at  the  time  of  this  compromise.  The  plaintiff  claimed 
the  property  by  purchase.  In  order,  therefore,  to  settle 
and  adjust  the  differences  between  them  in  respect  to 
the  property,  the  parties  to  this  action,  did  on  the  four- 
teenth day  of  December,  1868,  enter  into  an  agreement 
as  follows;  "Whereas,  Lorin  Miller  claims. liens  ami 
interests  in  the  west  thirty-four  feet  of  lot  seven,  in  block 
one  hundred  and  twenty,  in  Omaha  city,  and  George  M. 
Mills  holds  the  same  subject  to  said  liens,  it  is,  in  order 
to  finally  settle  and  adjust  the  differences  between  them, 
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agreed  that  the  said  premises  shall  be  and  the  same  are 
hereby  discharged  from  the  said  liens  and  claims  of  said 
Lorin  Miller,  heretofore  alleged  by  him;  and  that  a  deed, 
an  agreement  for  which  said  Mills  has  made  with  one 
Merritt,  shall  run  to  said  Mills  and  George  L.  Miller, 
and  they  shall  have  and  hold  said  premises  as  tenants  in 
common."  On  the  same  day  Lorin  Miller  executed  a 
deed  to  plaintiff  and  defendant,  whereby  he  did  "grant, 
sell,  remise,  release  and  forever  quit  claim  unto  George 
M.  Mills  and  George  L.  Miller,  the  west  thirty-four 
feet  of  lot  number  seven,  in  block  number  one  hun- 
dred and  twenty,  in  Omaha  city,  together  with  all 
tenements,  hereditaments  and  appurtenances  to  the 
same  belonging,  and  all  the  estate,  right,  title,  interest, 
claim  or  demand  whatsoever  of  the  said  Lorin  Miller,  as 
well  by  reason  of  any  judgments  assigned  to  and  held  by 
him  or  otherwise,  of,  in  and  to  the  same,  or  any  part 
thereof.  To  have  and  to  hold  the  above  described  pi;em- 
ises  with  the  appurtenances  unto  the  said  George  M. 
Mills  and  George  L.  Miller  as  tenants  in  common,  and 
to  their  heirs  and  assigns  forever."  On  the  twenty-fii^st 
day  of  December,  1868,  Merritt  and  wife  executed  a  quit 
claim  deed  to  plaintiff  and  defendant  for  the  same  prop- 
erty. This  contract  and  the  two  deeds  include  all  the 
written  evidence  offered  by  the  parties,  on  the  trial  of  the 
cause.  Some  parol  proof  was  also  offered  in  respect  to 
the  contract  between  the  parties;  but  as  this  parol  proof 
does  not  establish  any  subsequent  agreement  between  the 
parties,  in  our  view  of  the  law,  it  is  deemed  unnecessary 
to  examine  or  endeavor  to  reconcile  the  manifest  conflict 
which  appears  in  some  of  this  oral  evidence.  The  con- 
tract between  the  parties  was  reduced  to  writing  and 
signed  by  them,  and  the  deeds,  it  seems  very  clear,  were 
executed  in  accordance  with  this  contract;  and  if  the 
parol  meanings  and  understandings  of  witnesses  were 
once  allowed  to  prevail  in  the  interpretation  of  written 
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contracts,  then,  indeed,  all  distinction  between  written 
and  parol  contracts  is  at  once  destroyed.  This  result 
would  certainly  follow  the  admission  of  such  evidence, 
in  regard  to  written  contracts,  and  therefore  we  see  the 
necessity  of  the  rule,  which  seems  to  be  well  founded  in 
reason  and  policy  as  well  as  upon  authority,  that  parol 
proof  cannot  be  received  in  evidence  to  contradict,  vary, 
or  modify  the  legal  import  of  written  contracts.  This 
rule  should  not  be  questioned  or  disturbed,  and  hence, 
where  there  is  no  latent  ambiguity  to  be  explained,  the 
agreement  alone  must  speak  for  itself.  Stevens  v.  Cooper^ 
1  Johns.  6%.,  429.  Coffiit^  v.  Taylor ^  16  JIL,  40.  Conn. 
H.  H.  Co.  V.  BaiUy^  24  Verm.^  465. 

Under  this  rule  of  law,  we  must  look  to  the  contract 
alone  to  ascertain  its  terms  and  conditions,  in  respect  to 
the  subject  matter  of  the  agreement.  And  it  is  said  that 
in  the  interpretation  of  agreements,  ^^words  must  not  be 
forced  from  their  proper  signification  to  one  entirely  dif- 
ferent." We  think  the  words  used  in  this  contract  are  so 
clear  and  definite,  and  their  meaning  is  so  well  understood 
in  the  ordinary  use  of  language,  that  there  is  nothing  in 
it  to  require  construction.  After  i*eciting  the  status  of 
the  parties  in  respect  to  the  property,  it  says,  that  in  order 
to  finally  settle  and  adjust  the  differences  between  them, 
^'  the  said  premises  shall  he^  and  the  same  are  herd>y  dis- 
charged from  said  liens  and  claims  of  Lorin  MUlery^ 
and  that  the  deed  from  Merritt  ''shall  rv/nto  said  Oeorge 
M.  Mills  and  George  L.  Miller^  and  they  shall  htzve 
and  hold  the  said  preinises  as  tenants  in  common.^^  By 
one  party  tlie  premises  are  discharged  from  the  liens  of 
the  judgments  held  by  Lorin  Miller,  and  nothing  more  is 
required  to  be  done  by  him,  and  the  other  party  is  to  canse 
the  deed  from  Merritt  to  be  made  to  them  jointly  as  ten- 
ants in  common — that  is  all,  and  the  parties  are  bound 
by  these  clearly  expressed  terms  of  their  agreement.  But 
it  is  contended  on  the  part  of  the  plaintiff  that  the  deed 
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from  Lorin  Miller  vests  in  him  an  interest  in  the  judg- 
ments referred  to  in  the  agreement.  The  grant  in  the 
deed  is  in  tlie  nsnal  form,  including  all  the  estate,  right* 
title,  interest,  claim  or  demand  of  the  grantor,  "  as  well 
by  reason  of  any  judgments  assigned  to  and  held  by 
him  or  otherwise,  of,  in  and  to  the  property,  or  any  part 
thereof."  It  seems  to  us  that  the  only  true  sense  or 
meaning  of  these  words  is,  that  all  the  estate,  right,  in- 
terest, claim  or  demand,  the  grantor  has  in  the  premises^ 
whether  claimed  by  reason  of  judgments  or  otherwise, 
passed  by  the  conveyance,  and  nothing  more;  and  this 
interpretation  is  certainly  in  strict  conformity  with  the 
rule  in  the  construction  of  a  deed,  that  the  expression  of 
one  thing  implies  the  exclusion  of  any  other. 

No  assignment  or  transfer  of  the  judgment,  or  any  in- 
terest therein,  is  expressed  in  the  grant  and  none  can  be 
implied.  And,  again,  this  interpretation  of  the  deed  is 
sustained  by  the  habendum^  which  says:  "  To  have  and  to 
hold  the  above  described  premises,"  not  any  judgment  or 
interest  therein,  '*unto  the  said  George  M.  Mills  and 
George  L.  Miller,  as  tenants  in  common,  and  to  their  heirs 
and  assigns  forever."  Here  the  grant  is  limited  to  the 
premises  described,  and  this  limitation  is  not  repugnant 
to  the  grant  in  the  deed.  It  is  said  that  "in  conveyanc- 
ing, the  habendum,  is  tliat  part  of  a  deed  which  usually 
declares  what  estate  or  interest  is  granted  by  it,  its  cer- 
tainty, duration  and  to  what  use."  Upon  a  critical 
examination  of  the  contract  and  the  deed,  we  are  of 
opinion  that  upon  both  principle  and  authority  the  find- 
ings of  the  court  below  are  correct  and  the  judgment 

must  be  affirmed. 

Judgment  affibmed. 
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The  Atchison  and  Nebraska  Railroad,  plaintiff  in 
ERROR,  V.  John  Loree,  defendant  in  error. 

1.  Bailroad«:  negligence.  A  petition  charged  that  in  attempting  to 
cross  a  railroad  track,  on  depot  grounds  of  defendant,  the  horse  which 
plaintiff  was  driving  became  frightened  at  "  an  arrangement  and  scare- 
crow, caused  by  the  placing  of  cars  and  other  implements"  near  the 
crossing,  in  such  a  manner  as  to  present  "  a  horrid  and  frightful  appear- 
ance." whereby  plaintiff  was  thrown  from  his  buggy  and  injured.  Ntidj 
that  the  facts  stated  were  insufficient  to  constitute  a  cause  of  action 
against  the  company. 

2.  :  .  Where  it  appeared  in  evidence  that  the  public  high- 
way was  rendered  unsafe  for  travel ,  by  reason  of  a  ditch  dug  acroa  it 
by  the  company,  and  plaintiff  drove  up  to  a  crossing  on  the  depot  grounds 
of  defendant,  near  which  lay  a  hand-car  bottom  upwards,  and  another 
car  loaded  with  wood  extended  partly  over  the  crossing,  but  leaving  saS- 
ficient  room  to  pass,  and  plaintiff's  borae  shied  at  these  cars,  whereby 
plaintiff  was  thrown  from  his  buggy  and  injured,  ii  was  held,  that  the 
company  was  not  guilty  of  negligence  in  such  an  arrangement  of  its 
cars,  and  that  a  motion  for  a  non-suit  should  have  been  sustained,  or  the 
jury  directed  to  return  a  verdict  for  the  company. 

Error  to  the  district  court  of  Richardson  county. 

It  was  an  action  for  injuries  sustained  by  defendant 
in  error  near  a  crossing  of  the  railroad,  and  the  trial  below 
resulted  in  a  verdict  forhim,  the  jlamages  being  assessed 
at  $8,500.  Of  this  amount  $3,500  was  remitted,  and 
judgment  entered  against  the  company  for  $5,000,  to 
reverse  which  they  brought  the  cause  here  by  petition  in 
error. 

S,  B,  Galey^  for  plaintiff  in  error,  cited,  Shearman 
and  Red  field  on  Negligence^  Sees.  9, 595.  Siuckev.M. 
and  M,  li.  R.y  9  Wis.,  202.  Sweeney  v.  Old  Colony 
II  R,  Co.,  10  Allen,  372.  Oillia  v.  Penn.  R.  R  Co., 
59  Penn.  State,  129.  Munger  v.  Tonawanda  B.  R. 
Co.,  4  New  York,  357.  Meyer  v.  Midland  Pacific  R. 
R.,  2  Neb.,  341.    Nicks  v.  Tlie  Town  of  Marshall,  24 
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Wis.^  139.    Delaney  v,  Ths  Mihoauhee  H,  H.  Co.,  33 
Wis.j  67.    Rowland  v.  Vincent,  10  Met,  374.     Galena 
a.  B.  Co,  V,  Loomis,  13  III.,  550. 

Mason  <&  Wheedon,  for  defendant  in  error,  cited, 
Johnson V.  Hudson  R.  R.  Co.,  6  Duer,  21.  Richards 
V.  Westcott,  2  Bosw.,  589.  Terry  v.  Central  R.  R.  Co., 
22  Barb.,  574.  Penn.  Canal  Co.  v.  Bentley,  66  Penn. 
State.,  30.  Hachfordv.  New  York  Central,  43  How., 
Pr.,  222.  Langhoff  v.  Milwaukee  R.  R.  Co.,  19  Wis., 
489.  McKee  v.  Green,  31  Cal.,  418.  Lehmann  v.  KeU 
lermann,  65  Penn.  State.,  489.  Wentworth  v.  Leonard, 
4  C'-w^A.,  414.     Priest  v.  Wheeler,  102  JIfasj?.,  479. 

Lake,  Ch.  J. 

I.  In  my  view  of  ^his  case  it  is  unnecessary  to  notice 
more  than  one  of  the  several  errors  relied  on  for  a  rever- 
sal of  the  judgment. 

The  action  in  the  court  below  was  brought  to  recover 
for  personal  injuries  sustained  by  the  defendant  in  error 
while  driving  across  the  depot  grounds  of  the  plaintiff 
in  error,  in  consequence  of  his  horse  taking  fright,  and 
throwing  him  from  his  buggy.  In  liis  petition,  after 
narrating  at  considerable  length  the  reasons  which 
induced  him  to  attempt  to  cross  the  railroad  track  at 
the  particular  place  in  question,  the  plaintiff  alleges  that 
he  *'  knew  nothing  of  the  arrangement  and  scare  crow 
which  the  defendant  had  placed  near  the  wagon  road  of 
said  west  crossing,  by  placing  its  cars  and  other  imple- 
ments used  by  the  agents  and  employes  of  this  defend- 
ant, in  such  a  manner  as  to  present  a  horrid  and  fright- 
ful appearance;"  that  thereupon  the  horse  he  was 
driving  "  became  frightened  at  the  frightful  and  horrible 
arrangement  of  the  cars  and  implements,"  and  suddenly 
wheeling  round  threw  him  violently  from  the  buggy  to 
the  ground,  doing  the  injury  complained  of. 


] 
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From  this  statement  it  is  clear  that  the  fright  of  hie 
horse  was  the  primary  cause  of  the  plaintiff's  injury. 
But  in  order  to  justify  a  recovery  against  the  railroad 
company  it  must  be  shown  to  have  contributed  thereto 
by  some  wrongful  or  negligent  act,  which  must  clearly 
appear  from  the  petition.  Now  what  have  we  here? 
Simply  an  inferential  statement,  not  a  direct  allegation, 
that  upon  the  depot  grounds  of  the  company  there  was 
an  "  arrangement  and  scare  crow^^  caused  by  the  placing 
of  "cars  and  other  implements"  near  the  crossing  of 
the  railroad  track  in  such  a  manner  as  to  present  a 
"horrid  and  frightful"  appearance.  But  there  is  noth- 
ing from  which  it  can  be  rightfully  inferred  that  there 
was  any  "arrangement"  of  the  cars,  or  other  imple- 
ments, which  was  unusual  and  unnecessary  in  the  legiti- 
mate transaction  of  the  business  of  the  company,  or 
that  it  had  not  a  perfect  right  to  make,  especially  upon 
its  own  grounds.  Surely  there  is  nothing  in  the  word 
*'''8care'€row  "  from  which  such  an  inference  can  be  drawn. 
Webster  defines  "scare-crow"  to  be  "any  frightful  thing 
set  up  to  frighten  crows  or  other  fowls  from  corn  fields; 
lience,  any  thing  terrifying  without  danger;  a  vain  terror.'' 

It  is  not  enough  to  allege  merely  that  the  cars  presen- 
ted a  "frightful "  appearance,  for  that  is  simply  the  opin- 
ion of  the  plaintifiT,  and  is  altogether  too  indefinite  and 
uncertain  as  a  matter  of  pleading.  Besides,  the  mere 
fact  that  the  appearance  was  frightful  to  the  plaintiff  or 
to  his  horse  is  not  sufficient,  but  it  must  be  shown  that 
the  arrangement,  whatever  it  may  have  been,  was  neither 
usual  nor  customary  with  railroad  companies  under  like 
circumstances,  and  in  addition  thereto,  one  which  com- 
mon prudence  would  condemn  as  being  calculated  to 
frighten  teams  passing  that  way.  But  nothing  of  this 
sort  is  alleged,  and  I  am  very  clearly  of  opinion  that  the 
demurrer,  interposed  by  the  defendant  to  the  petition, 
should  have  been  sustained. 


I 
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II.  But  if  we  look  to  the  facts  established  on  the  trial, 
the  case  is  no  more  favorable  to  the  plaintiff.  It  is  shown 
that  there  was  a  "  hand"  or  "rubble"  car  lying  bottom 
upwards  near  tlie  railroad  track,  and  near  the  crossing. 
Another  car  loaded  with  wood,  or  slabs,  was  standing  on 
the  track,  and  extending  partly  over  the  crossing,  but,  in 
the  language  of  one  of  the  plaintiff's  witnesses,  leaving 
space  enough  on  the  crossing  to  cross  conveniently. 
Whether  there  were  other  cars  there  does  not  appear. 
As  to  the  "hand,"  or  "rubble"  car,  a  witness  called  by 
the  plaintiff,  swore  that  it  was  usual  to  leave  such  cars 
bottom  upwards  when  not  in  use.  Tliis  is  all  there  was 
of  the  "scare-crow"  mentioned  in  the  petition,  as  dis- 
closed by  the  testimony,  and  in  view  of  the  fact  that  it 
was  on  the  depot  grounds  which  are  specially  devoted  to 
the  use  of  the  company,  and  where  il  has  a  perfect  right 
to  leave  and  dispose  of  its  cars  in  the  usual  and  ordinary 
mode  of  railroad  companies,  I  see  nothing  of  which  the 
plaintiff  could  justly  complain.  It  is  true  that  he  had 
the  misfortune  to  meet  with  an  unexpected  and  very 
serious  bodily  injury  in  consequence  of  the  shying  of  his 
horse  at  the  cars,  and  the  breaking  of  his  buggy  seat, 
whereby  he  lost  control  of  the  animal.  But  there  is  a 
total  want  of  testimony  tending  even  to  show  that  the 
railroad  company  was  guilty  of  wrong,  or  negligence, 
contributing  thereto.  The  fact  that  the  public  highway, 
some  iifty  or  sixty  rods  to  the  east  of  where  the  accident 
occurred,  luul  been  rendered  unsafe  to  travel  by  reason 
of  a  ditch  having  been  dug  across  it  by  the  company,  in 
consequence  of  which  the  plaintiff  was  induced,  or  even 
compelled  to  cross  by  way  of  the  depot,  is  entirely  imma- 
terial in  this  action.  The  plaintiff's  claim  is  not  for  dam- 
ages occasioned  by  the  highway  being  left  in  an  impass- 
able or  dangerous  condition,  but  because  of  an  alleged, 
unwarrantable,  and  negligent  use,  by  the  company,  of  its 
own  property,  on  its  own  grounds. 
29 
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Even  if  the  petition  had  stated  facts  sufGcient  to  con- 
stitute a  cause  of  action,  there  bein^  a  total  want  of  testi- 
mony to  sustain  a  verdict  in  favor  of  the  plaintiff,  the 
motion  for  a  non-suit  should  have  been  sustained,  or  the 
jury  directed  by  the  court  to  return  a  verdict  for  the 
defendant,  as  requested  in  the  third  instruction,  which 
was  refused. 

The  judgment  of  the  district  court  must  be  reversed, 
the  demurrer  to  the  petition  sustained,  and  the  cause 
remanded  for  further  proceedings,  in  conformity  with 
the  views  herein  expressed. 

Judgment  accordingly. 


The  Union  Pacific  Railroad  v.  The  Commissioners  of 

Colfax  County. 

1.  County  Bonds :  bridges  over  the  platte  river.  County  bonds 
issued  for  the  purpose  of  erecting  a  public  bridge  over  the  Platte  river, 
conformable  in  all  respects  to  the  laws  of  this  state,  authorizing  the  issu- 
ance of  bonds  in  aid  of  works  of  internal  improvement,  are  valid. 

2.    .    Such  a  bridge  is  a  work  of  internal  improvement,  and  from  the 

course  of  legislation,  in  this  state,  it  is  clear  that  aid  may  be  fpcanXed  in 
its  erection  by  the  issuance  of  county  bonds,  by  grant  from  the  state, 
donations,  or  by  two  counties  bordering  on  the  river  uniting  in  the  enter- 
prise. It  was  not  the  legislative  intention  to  restrict  the  aid  authorized,  to 
works  of  internal  improvement  in  which  the  county  has  no  interest 

3.  .  In  determining  what  constitutes  a  work  of  internal  improve- 
ment, it  must  be  tested  by  the  benefits  to  be  derived  by  the  public,  and 
not  by  its  extent  or  cost. 

Application  for  an  injunction. 

A.  J,  Poppleton  and  E,  Wakeley^  for  plaintiff. 

No  appearance  for  the  commissioners,  but  by  leave  of 
the  court  George  TF".  Docme  appeared  on  behalf  of  some 
of  the  holders  of  the  bridge  bonds,  and  in  opposition  to 
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the  application  cited,  Internal  Improvement  Act,  La/ws^ 
1869,  92.  Acts  appropriating  lands  donated  to  the  state 
for  purposes  of  internal  improvement  to  the  erection  of 
certain  bridges,  passed  in  1869  and  1871.  Hallenbeck^ 
V.  Hahn^  2  Neh.^  398.  Dillon  on  Mun.  Oorp,^  Sec,  588. 
Sharpless  v.  May  or  ^  21  Penn,  State,  496.  Bvtz  v.  Mtta- 
catine,  8  Wall.,  575. 

G.  W.  Clemens,  of  Kansas,  also  appeared  on  behalf  of 
the  holders  of  the  bonds,  in  opposition  to  the  application. 

Maxwell,  J. 

This  is  an  application  for  a  temporary  order  of  injunc- 
tion to  restrain  the  collection  of  certain  taxes  in  Colfax 
county,  levied  for  the  payment  of  the  interest  due  on 
certain  bridge  bonds  which  it  is  claimed  are  illegal  and 
void. 

The  petition  states:  "That  for  the  purpose  of  borrow- 
ing money  thereon  for  the  purpose  of  building  bridges 
in  said  county  and  over  divers  streams  situated  therein, 
said  county  did,  on  the  14th  day  of  May,  1870,  issue  and 
sell  its  coupon  bonds  for  the  sum  of  eleven  thousand 
dollars  divided  into  sums  of  one  thousand  dollars  each, 
running  for  the  term  of  fifteen  years  with  interest  there- 
on at  the  rate  of  10  per  cent,  per  annum,  payable  semi- 
annually on  the  5th  day  of  July  and  January  of  each  year. 

That  on  or  about  the  1st  day  of  August,  1871,  for  the 
purpose  of  borrowing  money  thereon  to  build  and  erect 
a  wagon  bridge  over  the  Plattp  river  at  or  near  the  town  of 
Schuyler  in  said  county,  the  said  county  issued  and  sold 
its  coupon  bonds  to  the  amount  of  $60,000;  and  that  on 
the  1st  day  of  July,  1874,  the  precinct  of  Schuyler,  for 
the  purpose  of  repairing  said  Platte  river  wagon  bridge, 
issued  and  sold  through  its  county  commissioners  its 
coupon  bonds  to  the  amount  of  $5,000,  with  interest  at 
10  per  cent,  payable  semi-annually,  and  principal  payable 
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fifteen  jears  from  date;  that  the  plaintiff  is  unable  to 
state  further  in  detail  the  provisions  and  conditions  of 
said  bonds:  that  they  have  applied  to  the  county  authori- 
ties of  said  county  for  a  copy  thereof,  but  have  been  un- 
able to  obtain  the  same  for  the  reason,  as  stated,  that  no 
record  has  been  kept  by  said  county.  *  *  That  all  of  said 
bonds  are  now  outstanding;  and  the  complainant  alleges 
that  of  the  taxes  levied  as  aforesaid  by  said  county  the 
tax  designated  "bridge  bonds,  6  mills,"  producing  a  tax 
against  the  plaintiff  upon  its  raih*oad  and  appurtenances 
of  the  amount  of  one  thousand  three  hundred  and  twenty 
dollars  and  thirty  cents,  and  the  tax  designated  Schuyler 
precinct  bonds  amounting  to  one  liundred  and  forty-six 
dollars  and  seventy  cents,  were  levied  to  raise  money  to 
pay  interest  on  the  said  bridge  bonds  so  called,  hereinbe- 
fore mentioned.  That  said  bonds  so  issued,  as  aforesaid, 
were  not  issued  in  aid  of  any  private  person  or  corpora- 
tion undertaking  the  construction  of  said  bridge,  but  that 
the  same  was  built  by  said  county,  and  the  said  bonds 
were  issued,  and  the  proc3eds  thereof  applied  to  the  erec- 
tion of  said  bridge;  that  the  same  is  not  a  railroad  bridge, 
or  a  work  of  internal  improvement,  but  a  mere  extension 
of  tlie  public  highway  across  said  Platte  river,  near  said 
Schnyler.  . 

And  said  plaintiff  alleges  and  charges  that  said  ^^bridge 
bond  tax,"  and  ''Schuyler  precinct  bond  tax,"  so  levied 
and  assessed  as  atbresaid,  were  levied  without  any  an- 
thority  of  law  whatever,  and  that  they  have  been  assessed 
and  levied  without  anv  statute  of  this  state  or  law  of 
Congress  authorizing  the  same,  but  such  levy  and  assess- 
ment are  illegal  and  void,  and  ought  not  to  be  entbreed 
against  this  plaintiff." 

But  two  questions  are  presented  by  the  petition. 

First.  What  is  the  proper  construction  of  the  word  aid 
as  it  occurs  in  section  19,  chap.  9  of  the  Rev.  Statutes  of 
1866;  and  in  section  1  of  an  act  ^^To  enable  counties, 
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cities  and  precincts  to  borrow  money  on  their  bonds  or 
to  issue  bonds  to  aid  in  the  construction  or  completion  of 
works  of  internal  improvement  in  this  State,  and  to  legal- 
ize bonds  already  issued  for  that  purpose,"  approved 
Feb.  15, 1869  (Laws,  1869,  page  92)? 

Second.  Is  a  bridge  of  this  kind  a  work  of  internal  im- 
provement? 

Sec.  19,  chap.  9  of  the  Revised  Statutes  of  1866  pro- 
vides that  the  county  commissioners  shall  have  power  to 
subjcnit  to  the  people  at  any  regular  or  special  election 
the  question  whether  the  county  will  borrow  money  to 
cdd  in  the  construction  of  public  buildings;  the  ques- 
tion whether  the  county  will  aid  or  construct  any  road 
or  bridge. 

Sec.  23  provides  that  "where  the  object  is  to  construct 
or  aid  in  constructing  any  road  or  bridge,  the  annual 
rate  shall  not  exceed  one  mill  on  the  dollar  valuation." 

Chap.  12  of  the  Rev.  Statutes,  repealed  in  1873,  provid- 
ed in  substance  that  where  a  county  seat  was  located  on 
the  public  lands  "the  tribunal  transacting  county  busi- 
ness shall  enter  or  purchase  one  quarter  section  of  land 
for  the  use  of  the  county,  which  shall  be  surveyed  into 
town  lots,  squares,  streets  and  alleys,  and  platted  and  re- 
corded in  pursuance  of  law,  and  shall  select  the  place  for 
the  county  buildings  thereon,  reserving  for  that  purpose 
so  many  of  said  lots  as  may  be  deemed  necessary,  the  re- 
mainder to  be  sold  at  public  sale  to  the  highest  bidder, 
and  the  proceeds  of  the  sale  to  constitute-  a  fund  for  the 
erection  of  public  buildings."  It  is  apparent  that  the 
public  buildings  thus  erected  were  to  be  owned  by  the 
county  and  that  the  aid  to  be  given  by  the  county  in 
their  construction,  by  borrowing  money,  was  to  be  for  such 
sum  as  might  be  thought  necessary  to  secure  their  com- 
pletion, and  we  think  it  is  quite  clear  that  no  narrower 
construction  should  be  given  to  the  language  employed 
in  the  same  connection  in  respect  to  "at(2"  authorized  to 
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be  given  in  the  construction  of  any  road  or  bridge  by  a 
vote  of  the  people  of  the  county. 

Section  1,  of  an  act  to  enable  counties,  cities  and  pre- 
cincts to  borrow  money  on  their  bonds,  or  to  issue  bonds 
to  aid  in  the  construction  or  completion  of  works  of  in- 
ternal improvement  in  this  state,  and  to  legalize  bonds 
already  issued  for  that  purpose,  approved  February  15th, 
1869,  provides:  "  That  any  county  or  city  in  the  state  of 
Nebraska  is  hereby  authorized  to  issue  bonds  to  aii  in 
the  construction  of  any  railroad  or  other  work  of  internal 
improvement,  to  an  amount  to  be  determined  by  the 
county  commissioners  of  such  county,  or  the  city  coun- 
cil of  such  city,  not  exceeding  ten  per  cent,  of  the  assessed 
valuation  of  all  taxable  property  in  said  county  or  city; 
provided^  the  county  commissioners  or  city  council  shall 
first  submit  the  question  of  issuing  bonds  to  a  vote  of  the 
legal  voters  of  said  county  or  city,  in  the  manner  provided 
by  chapter  nine  of  the  Revised  Statutes  of  the  state  of 
Nebraska,  for  submitting  to  the  people  of  a  county  the 
question  of  borrowing  money."     Laws  1869,  92. 

The  legislature  on  the  same  day  on  which  the  above 
act  was  passed,  also  passed  an  act  entitled,  '^An  act  to 
aid  in  the  construction  of  a  bridge  across  Blue  river." 

^^Section  1.  That  one  thousand  acres  of  land  in  Saline 
county,  donated  to  said  state  by  the  United  States,  for  the 
purpose  of  internal  improvement,  be  and  are  hereby 
appropriated  and  set  apart  to  said  Saline  county,  for  the 
exclusive  purpose  of  aiding  said  county  in  constructing 
a  bridge  across  Blue  river,"  etc.     Laws  1869,  278. 

On  the  same  day  a  bill  was  passed  appropriating  one 
thousand  acres  of  land,  granted  to  the  state  for  internal 
improvement,  for  the  purpose  of  building  a  bridge  across 
the  Blue  river,  in  the  town  of  Beatrice.  Laws  1869,  276. 

In  1871,  the  legislature  passed  an  act  entitled  "An  act 
to  provide  aid  to  counties  for  constructing  highway 
bridges  across  the  Platte  river,"  approved,  March  1| 
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1871.  Section  1  provides  "that  fifty  sections  of  the 
lan'd  granted  by  the  general  government  to  the  state  of 
Nebraska  for  internal  improvements  in  the  said  state, 
are  hereby  set  apart  for  the  purpose  of  aiding  counties 
in  the  construction  of  highway  bridges  across  the  Platte 
river."  Section  4  provides  "  that  all  organized  counties 
in  the  state  of  Nebraska  through  which  the  Platte  river 
runs,  or  whose  north  or  south  boundary  is  the  Platte 
river,  shall  be  entitled  to  aid  under  this  act."  Section 
3  provides,  "  that  counties  desirous  of  receiving  aid 
under  this  act  shall  file  with  the  secretary  of  state  a 
certificate  of  the  probate  judge  of  said  county,  showing 
that  said  county  has  erected  and  completed  a  wagon 
bridge  across  said  Platte  river,  stating  the  point  where 
sucli  bridge  is  located,  the  cost  of  the  same,  the  amount 
of  the  bonds  issued  to  build  the  same,  the  date  of  the 
bonds,  the  time  when  the  same  are  payable,  the  date  of 
interest  on  said  bonds,  and  the  time  when  the  interest  is 
due,  and  the  place  where  the  same  is  payable,  wliether 
said  bonds  were  issued  by  a  county  or  precinct,  and  that 
such  bridge  is  free  for  all  public  travel." 

It  is  evident  that  the  word  aid^  a&  used  in  this  connec- 
tion by  the  legislature,  has  a  much  broader  meaning  than 
that  contended  for  by  the  plaintiflTs  counsel,  and  is  not 
necessarily  restricted  to  works  of  internal  improvement 
in  which  the  county  has  no  interest.  The  funds  under 
the  control  of  the  county  commissioners  for  the  purpose 
of  building  bridges  and  opening  roads,  are  probably  suf- 
ficient for  ordinary  cases,  but  in  counties  bordering  upon 
or  traversed  by  the  Platte  river,  the  amount  thus  placed 
at  their  disposal  is  clearly  insufficient  for  the  purpose  of 
erecting  a  bridge  across  the  river. 

The  word  aid^  as  used,  evidently  means  that  the  county 
may  contribute  toward  the  cost  of  the  improvement,  by 
issuing  its  bonds,  a  portion  of  the  fund  necessary  to 
make  the  improvement  to  be  contributed  in  some  other 
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manner,  as  by  grant  from  the  state,  donations,  by  two 
counties  bordering  on  the  river  uniting  in  the  enterprise, 
etc.,  bat  does  not  necessarily  repel  the  conclusion  that 
the  county  may  construct  the  desired  improvement  for 
the  benefit  of  the  public.  Public  bridges  are  defined  to 
be  such  bridges  as  form  part  of  the  highway  common — 
according  to  their  chanicter,  as  foot,  horse  or  carriage 
bridge.  2  EasL^  342.  The  term  highway  is  a  generic 
term  for  all  kinds  of  public  ways  whether  they  be  carriage 
ways,  bridle  ways,*  foot  ways,  bridgss,  turnpike  roads, 
canals,  ferries,  or  navigable  rivers.    1  Bauvier  Dic.^  667. 

What  are  works  of  internal  improvement?  The  supreme 
court  of  Alabama  in  defining  the  phrase,  "  internal  im- 
provements," say:  "  Where  internal  improvements 
under  state  authority  are  spoken  of,  it  is  universally 
understood  that  works  within  the  state,  by  which  the 
public  are  supposed  to  be  benefited,  are  intended ;  such 
as  the  improvement  of  highways  and  channels  of  travel 
and  commerce."  Mayor  of  Wetumpka  v.  Newton,  23 
Ala...  660. 

The  characteristics  of  the  Platte  river  are  a  matter  of 
history,  and  are  well  known,  as  well  as  the  difticulty  ex- 
perienced in  crossing  it.  A  bridge  of  this  kind  affords  a 
sate  and  convenient  means  of  communication  across  the 
river,  increases  the  facilities  for  transportation  and  travel, 
and  has  all  the  characteristics  of  a  work  of  internal  improve- 
ment. We  are  accustomed  to  hear  works  of  internal  im- 
provement spoken  of  as  involving  miles  of  railway  or  canal, 
and  requiring  the  expenditure  of  millions  of  dollars,  but 
neither  the  cost  nor  extent  of  such  works  determine  their 
character.  The  St.  Mary's  ship  canal  is  but  one  mile  in 
length,  yet  it  establishes  a  highway  around  the  Falls  of 
St.  Mary,  and  opens  Lake  Superior  to  the  commerce  of 
the  world.  Such  works  must  be  tested  by  the  benefits 
to  be  derived  by  the  public  from  their  constniction,  rather 
than  by  their  extent  or  cost.     A  public  road  constnicted 
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through  an  otherwise  impassable  portion  of  the  country, 
is  a  work  of  internal  improvement;  railways  •are  said  to 
be  improved  roads  constructed  for  public  use,  although 
owned  by  private  corporations;  and  taxation  to  aid  their 
construction  is  sustained  by  the  courts  on  the  ground 
alone  that  they  are  essentially  public  in  their  character. 
The  Platte  river  forms  to  a  considerable  extent  a  barrier 
between  the  northern  and  southern  portions  of  the  state. 
A  bridge  of  this  kind  is  designed  to  open  an  easy  and 
commodious  thoroughfare  across  the  river  for  the  use  of 
the  public.  Under  our  statute  the  commissioners  are 
authorized  to  levy  a  cash  tax  not  exceeding  five  mills  on 
the  dollar  valuation,  to  be  used  exclusively  in  the  con- 
struction and  repair  of  permanent  bridges  and  culverts, 
and  they  also  have  under  their  control  one-tliird  of  the 
road  tax.  The  amount  derived  from  these  funds  is  to  be 
expended  under  their  direction  for  the  purposes  specified 
in  the  statute,  but  in  case  the  amount  thus  placed  at  their 
disposal  is  not  suflicient  to  make  improvements  deemed 
to  be  necessary  for  the  public  good,  they  may  submit  to 
the  people  in  the  manner  prescribed  by  law,  the  question 
of  issuing  bonds  to  aid  in  the  construction  of  the  desired 
improvement.  If  the  vote  is  in  the  affirmative,  and  bonds 
are  issued  in  all  respects  in  conformity  to  law,  and  the 
improvement  for  which  they  are  issued  is  a  work  of 
internal  improvement,  the  bonds  will  be  valid,  but  no 
authority  exists  to  aid  a  merely  private  enterprise. 

We  have  no  doubt  a  bridge  of  this  kind  is  a  work  of 
internal  improvement  within  the  meaning  of  our  stat- 
utes. The  grounds  of  illegality  of  the  bonds  in  question 
as  set  forth  in  the  petition,  are  not  sufficient  to  authorize 
a  court  of  equity  to  restrain  the  collection  of  taxes  for 
the  payment  of  interest  due  thereon. 

A  temporary  order  of  injunction  is  therefore  refused. 

Judgment  aoooedingly. 
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Henkt  T.  Clarke,  appellant,  t.  The  Omaha  &  Soitth- 
WESTEEN  Railroad  and  others,  appellees. 

1.  Corporatioiui :  powers.  Under  the  laws  of  this  sute,  a  corporatioa 
organized  for  the  purpose  of  building  a  railroad,  has  no  power  to  sell  or 
dispose  of  its  property  or  franchises,  until  its  road  has  been  constructed. 

2.    :     RAILROAD:     SUBSCRIPTION  TO  STOCK.*      Plaintiff    entered 

into  a  contract  with  several  parties  whereby  he  agreed  in  consideration  of 
^10,000  to  assign  and  transfer  the  rights  and  franchises  of  two  projected 
railroad  lines,  of  which  he  was  president,  and  upon  the  organization  of  a 
new  company  to  take  four-tenths  of  its  capital  stock  and  to  pay  on  the  first 
Rssesnient  |20.000,  the  other  parties  to  take  balance  of  stock  and  pay 
^30.000.  A  new  company  was  organized,  including  among  its  members 
the  plaintiff  and  three  other  parties  to  the  agreement.  Articles  of  incor- 
poration were  adopted,  and  preliminary  business  transacted.  At  this 
organization  plaintiff  made  no  mention  of  said  contract,  did  not  ask  its 
adoption  or  ratification  by  the  new  company,  or  that  it  be  made  the  basis 
of  a  contract  between  them.  At  a  subsequent  opening  of  subscription 
books,  plaintiff  subscribed  for  200  shares  of  stock  amounting  to  |20,000. 
to  be  paid  for  in  cash.  He  paid  ^10,000,  receiving  certificates  of  stock 
for  that  amount,  and  brought  suit  for  the  balance  subscribed,  claiming  to 
have  paid  therefor  by  a  transfer  of  the  franchises  of  his  two  companies, 
mentioned  in  said  contract.  /Md,  that  the  contract  was  illegal  and  void, 
and  even  if  binding  on  the  parties  to  it,  under  the  evidence  adduced,  it  did 
not  become  a  contract  between  the  plaintiff  and  the  new  company,  and 
he  was  not  thereby  entitled  to  any  credit  on  his  stock  account  by  virtue 
thereof. 

3.  EstopjMl:  BY  ACTS  IN  PAIS.  Where  a  stockholder  in  a  railroad  corpo- 
ration has  signed  a  contract  disposing  of  its  assets,  knowing  its  contents, 
and  voting  at  meetings  of  the  company  to  carry  it  into  effect,  he  cannot 
afterward  repudiate  it,  or  question  the  iona  fides  of  the  transaction,  no 
firaud  being  shown. 


Maxwell,  J.,  dissented. 


This  was  a  petition  in  equity,  filed  by  Ilenry  T.  Clarke, 
in  the  district  court  for  Douglas  County,  and  tried 
before  Chief  Justice  Lake,  by  whose  judgment  it  was 
dismissed  for  want  of  equity.     The  plaintiflF  appealed. 

From  the  record  brought  here  it  appears  that  iu  1868 
the  appellant  projected  two  railroads,  the  initial  point  of 
each  of  which  was  Belle vue;  one  called  the  Bellevue  and 
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Sioux  City  railroad,  running  from  Bellevue  under  the 
Bluff,  and  along  the  Missouri  river  to  Omaha,  and  thence 
north  through  the  river  counties;  the  other,  called  the 
Bellevue,  Ashland  and  Lincoln  railroad,  running  from 
Bellevue  southerly  under  the  Bluff  to  Ashland,  and 
thence  to  Lincoln.  In  1869,  articles  of  incorporation, 
under  the  general  railroad  law,  had  been  filed  and  pro- 
ceedings to  organize  the  companies  had  been  taken,  the 
regularity  and  sufficiency  of  which  were  disputed  by  the 
defendants  in  this  action.  In  consequence  of  what  had 
been  done,  however,  these  companies  claimed  to  have  an 
exclusive  right  to  build  the  roads  on  these  respective 
routes,  and  for  a  distance  of  five  miles  on  each  side 
thereof,  under  an  amendment  to  section  76  of  the  general 
incorporation  law,  passed  June  7,  1867.  In  the  summer 
of  1869,  several  parties  desiring  to  construct  a  road  over 
a  portion  of  the  same  route,  entered  into  a  contract  with 
the  appellant,  whereby  it  was  agreed  that  they  would 
become  stockholders  in  a  company  to  be  organized  as  the 
Omaha  and  Southwestern  Railroad  Company,  taking 
stock  in  proportions  named,  the  plaintiff'  to  be  paid 
$10,000  for  the  surveys  which  his  companies  had  made 
of  the  rpute,  and  for  the  right  of  way  through  Sai'py 
county,  as  secured  at  the  time  by  those  companies,  he 
assigning  to  the  new  company  all  the  rights  of  his  com- 
panies. On  the  27th  of  November  the  new  company  was 
organized,  consisting  of  the  appellant,  the  parties  to 
the  above  contract,  and  several  others,  and  prelimi- 
nary subscriptions  made  of  $100,000  capital  stock,  the 
appellant  subscribing  for  $30,000.  Fifty  per  cent  was 
at  once  called  for.  The  appellant  gave  his  check  for 
$10,000,  upon  his  bankers,  with  the  understanding,  as  he 
claims,  that  it  was  to  be  met  with  a  like  sum  coming  to 
him  from  the  company.  This  was  disputed  by  the 
defendants.  The  check  not  being  paid,  was  returned  to 
him.     On  the  6th  of  December,  a  resolution  of  the  direc- 
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toi-s  was  passed,  that  the  $10,000  should  be  paid  him 
upon  due  and  valid  assignments,  by  his  aforesaid  compa- 
nies, of  all  their  interests,  etc.  On  the  16th  day  of 
December,  he  was  served  with  notice  preliminary  to  pro- 
ceedings to  forfeit  stock,  fornon  payment  of  assessments, 
as  provided  by  Sec.  78  of  the  general  railroad  law.  Pay- 
ments were  made  by  others,  but  he  remained  delinquent^ 
unless  the  $10,000  be  allowed  on  his  assessments. 

On  the  31st  of  December,  the  books  were  opened  for 
regular  subscriptions  to  stock,  each  person  taking  the 
same  number  of  shares  as  before,  except  the  appellant, 
who  8ubscril)ed  for  only  $20,000 — 200  shares.  These  were 
subscribed  for  in  four  parcels,  one  in  his  own  name  for 
100,  and  another  in  his  own  name  for  50  shares,  and  two 
of  25  shares  each,  in  the  names  of  defendants,  Caldwell 
and  Briggs,  respectively.  The  plaintiff  made  no  pay- 
ments upon  any  of  these  shares  until  January  4,  1870, 
when  he  paid  $2,500,  which  he  claims  was  to  apply  on 
the  shares  subscribed  in  the  names  of  Caldwell  and 
Briggs,  but  which  the  defendants  claimed  applied  upon 
his  subscriptions  generally. 

The  other  payments  were  on  the  8th  of  February, 
$1,000,  on  the  5th  of  March  $250,  and  on  the  31st  of 
March,  $6,250,  making  $10,000  in  all.  If  the  $10,000 
claimed  by  him,  under  the  original  agreement,  ai« 
allowed  him,  his  200  shares  were  then  paid  for  in  full — 
if,  on  the  other  hand,  that  sum  is  not  allowed  him,  only 
one-half  of  them  as  paid  by  him.  The  appellant  procured 
an  assignment  of  the  rights  and  property  of  his  two  pro- 
jected companies,  and  presented  them  to  the  new  com- 
pany. After  discussion  and  presentation  of  the  matter 
at  various  times,  the  company  declined  payment  of  the 
$10,000  claimed. 

As  sopn  as  the  company  was  organized  it  entered  upon 
the  work  of  constructing  its  road,  south  from  Omaha  to 
the  Platte  river,  and  under  a  land  grant  from  the  state, 
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it  finally  became  possessed  of  40,000  acres  of  land,  as 
well  as  a  large  amount  of  county  bonds,  and  early  in  its 
history,  it  issued  bonds  secured  by  mortgage  on  its  road, 
to  the  amount  of  $300,000,  which  were  taken  by  the 
stockholders  at  66  cents  on  the  dollar.  On  the  15th  of 
July,  1871,  Caldwell,  Alvin  Saunders  and  Francis  Smith, 
entered  into  a  contract  with  Messrs.  Brooks,  Denison  & 
Forbes,  of  the  Burlington  and  Missouri  River  Railroad 
Company  in  Nebraska.  It  is  sufficient  to  state  that  this 
agreement  provided  for  a  mortgage  npon  the  company's 
property,  exclusive  of  its  lands  received  from  the  state 
and  bonds  received  from  counties,  etc.,  and  that  in  it, 
Caldwell  and  his  associates  undertook  to  obtain  assign- 
ments of  the  stock  of  the  company  to  Brooks  and  his 
associates.  Caldwell  and  his  associates  also  undertook 
to  cause  the  $300,000  of  the  company's  bonds  outstand- 
ing, to  be  exchanged  by  the  holders  for  a  like  sum  of 
the  bonds  provided  to  be  issued.  This  being  done. 
Brooks  was  to  pay  $61,000  and  to  transfer  40,000  acres 
of  land  and  county  bonds  to  the  stockholders.  It  was 
also  stipulated  that  if  Caldwell  and  his  associates  should 
be  unable  to  procure  a  transfer  of  all  the  shares  and  bonds, 
they  should  have  the  right  to  substitute  a  guarantee  satis- 
factory to  Brooks  and  his  associates,  for  such  thereof  as 
should  be  still  outstanding. 

On  the  19th  of  Julv,  a  lease  of  the  road  of  the  Omaha 
and  Southwestern  was  executed  to  the  Burlington  Com- 
pany. 

On  the  31st  of  tlie  same  month,  a  contract  was  drawn 
by  Caldwell,  running  to  the  Nebraska  Land  and  Im- 
provement Company,  to  be  signed  by  the  stockholders 
of  the  Omaha  and  Southwestern,  ratifying  the  agreement 
of  the  15tli  and  the  lease  of  the  19th,  and  stipulating 
that  if  said  Improvement  Company  would  assume  the 
execution  of  said  agreement  of  the  15th,  the  said  share- 
holders would  cause  to  be  assigned  to  said  Improvement 
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Company,  the  state  lands  and  tlie  county  bonds  and  all 
the  property  not  leased  or  conveyed  to  the  Burlington 
Company,  and  also  the  $61,000  coming  from  it.  The 
Improvement  Company  was  to  pay  the  stockholders  fifty 
per  cent,  of  the  par  value  of  their  stock  in  the  Omaha 
and  Southwestern,  from  the  first  moneys  coming  from  the 
Burlington  Company,  and  the  county  bonds  to  be  received 
for  building  certain  additional  road.  Itwas  also  provided 
that  one  share  of  stock  in  the  Improvement  Company, 
should  go  to  each  shareholder  in  the  Omaha  and  South- 
western, for  every  $1,000  of  stock,  and  one  share  in  the 
Improvement  Company,  for  every  $1,000  bond  held  by 
him  in  said  company.  This  contract  was  signed  by  the 
appellant,  and  all  the  stockliolders  except  one. 

Some  time  in  1871,  the  appellant  bought  out  Malloy's 
100  shares,  and  King's  25  shares.  It  remains  only  to 
state  that  the  nominal  amount  of  the  stock  was  doubled, 
in  the  course  of  the  dealings  of  the  railroad  company, 
without  any  increased  payment,  so  that  the  appellant,  if 
originally  entitled  to  200  shares,  was,  at  the  time  of  filing 
the  petition,  entitled  to  400  shares  in  respect  thereof,  and 
also  to  200  in  place  of  Malloy's  stock,  and  50  in  place  of 
King's,  which  would  give  him  the  650  claimed. 

This  was  the  relief  prayed  for,  and  that  the  appellant 
l>e  admitted  to  share  in  the  division  of  the  assets  of  the 
company,  in  proportion  to  which  that  number  of  shares 
would  be  entitled.  He  sought  also  to  restrain  the  trans- 
fer of  the  assets  from  the  Railroad  Company  to  the 
Improvement  Company,  or  so  much  thereof  as  he  was 
entitled  to. 

The  cause  was  argued  here  by  J,  M.  Woolworth^  for 
the  appellant  and  Clinton,  Briggs  for  the  appellees, 
both  of  these  gentlemen  filing  voluminous  briefs,  mainly 
directed  to  a  review  of  the  evidence  adduced  in  support 
of  Clarke's  claim. 
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Gantt,  J. 

In  this  case  two  questions  are  presented  for  considera- 
tion: 1.  Whether  the  plaintiff'  is  entitled  to  receive 
from  the  Omaha  &  Southwestern  R.  R.  Co.  two  hundred 
shares  of  its  capital  stock,  in  addition  to  those  which  have 
been  issued  to  him.  2.  Whether  the  assignment  and 
transfer  of  the  lands  and  assets  of  the  Omaha  &  South- 
western R.  R.  Co.  to  the  Nebraska  Land  and  Improve- 
ment Company  should  be  adjudged  void. 

FirH.  In  the  fifth  paragraph  of  his  petition,  the 
plaintiff  bases  his  claim  for  the  additional  shares  on  an 
agreement,  executed  prior  to  the  organization  of  the  com- 
pany defendant,  between  himself  of  the  one  part,  and  H. 
Gray,  S.  S.  Caldwell,  J.  Y.  Clopper,  and  O.  P.  Hnrford, 
of  the  other  part,  in  which  agreement,  among  other  stip- 
ulations, the  plaintiff,  in  consideration  of  ten  thousand  dol- 
lars, agrees  to  assign  and  transfer  to  the  Omaha  and  South- 
western R.  R.  Co.  so  much  of  the  rights,  lines,  and  privi- 
leges of  the  Sioux  City  and  Bellevue  R.  R.  Co.  as  lie  south 
of  Omaha,  and  also  the  Bellevue,  Ashland  and  Lincoln  R. 
R.,  with  all  its  rights,  property,  and  franchises.  Is  such  a 
contract  legal  and  valid?  Is  it  binding  on  the  parties  to 
it?  And  assuming  that  the  company  defendant,  after  its 
organization,  adopted  it  as  its  own  contract  with  the 
plaintiff",  will  a  court  of  equity  enforce  its  terms  and 
conditions?  The  contract  relates  exclusively  to  railroad 
corporations;  such  corporations  can  only  exist  by  legis- 
lative authority;  they  can  exercise  only  the  powers  dele- 
gated to  them,  or  such  as  are  incidentally  necessary  to 
carry  into  effect  the  powers  expressly  granted. 

The  general  corporation  laws  of  our  state  (§73)  pro- 
vide that  any  number  of  persons,  not  less  than  five,  may 
associate  together  and  form  a  company  "  for  the  purpose 
of  constructing  a  railroad,"  and  (§74)  when  formed,  as 
prescribed,  "  shall  thereafter  be  deemed  a  body  corporate, 
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with  succession,"  and  "  shall  possess  all  the  powers  and 
be  subject  to  all  the  rules  and  regulations"  prescribed 
by  tlie  statute  relating  to  railroad  companies;  and  (§T5) 
"  such  corporation  shall  be  authorized  and  empowered  to 
lay  out,  locate,  construct,  furnish,  maintain,  operate,  and 
enjoy  a  railroad,  with  single  or  double  tracks,  with  side 
tracks,  turn-outs,  oflSces,  and  depots  as  shall  be  neces- 
sary;" and  (§89)  "whenever  the  lines  of  railroad  of  any 
railroad  companies  in  this  state,  or  any  portion  of  such 
lines,  hrive  heen  or  tnay  he  constrncted  so  as  to  admit  the 
passage  of  burden  or  passenger  cars  over  any  two  or  more 
of  sudi  roads  continuously,  without  breakage,  or  any  inter- 
ruption," they  shall  have  authority  to  consolidate  them- 
selves into  a  single  corporation,  and  the  mode  by  which 
the  consolidation  may  be  effected  is  fully  and  specially 
prescribed;  and  (§94)  "any  railroad  company  heretofore 
or  hereafter  incorporated,  may  at  any  time,  by  means  of 
subscription  to  the  capital  stock  of  any  other  company,  or 
otlierwise,  aid  such  company  in  the  construction  of  its 
railroad  for  the  purpose  of  forming  a  connection  of  said 
last  mentioned  road  with  the  road  owned  by  the  company 
furnishing  such  aid,  or  any  railroad  company,  existing  in 
pursuance  of  law,  may  lease  or  purchase  any  part  or  all  of 
any  railroad  constnicted  by  any  other  company,  if  said 
company's  lines  of  road  are  continuous,  or  connected  as 
aforesaid,  *  *  *  *  or  any  two  or  more  railroad  com- 
panies, whose  lines  are  so  connected,  may  enter  into  an 
arrangement  for  their  common  benefit,  consistent  with 
and  calculated  to, promote  the  objects  for  which  they  were 
created."  There  is  also  a  provision  to  consolidate,  or  inter- 
sect with  railroad  companies  of  adjoining  states. 

The  powers,  daties,  rights,  and  liabilities  of  railroad 
companies  are  very  fully  and  clearly  defined  by  the  stat- 
ute; and  I  have  referred  to  the  above  provisions,  only  to 
show  when  and  how  one  railroad  company  may  contract 
with  another.    There  is  no  power  conferred  on  such  com- 
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panics  to  contract  to  sell  or  dispose  of  tlieir  rights,  lines, 
property,  or  franchises,  or  to  consolidate  until  such  roads 
shall  have  been  constructed. 

Now,  at  the  time  this  agreement  was  executed,  thQ  two 
companies  therein  mentioned  had  no  railroad  or  any 
part  of  such  road  constructed,  and  the  company  defendant 
had  no  existence. 

In  1  Redf,  on  Railways^  587,  it  is  said  that  "an  agree- 
ment between  railway  companies,  without  authority  of  the 
legislature,  transferring  the  powers  of  one  to  another,  is 
against  good  policy,  and  a  court  of  equity  will  not  lend 
its  aid  to  carry  any  such  contract  into  effect." 

It  seems  the  common  law  rule  is  well  established,  that 
the  franchise  of  a  railroad  corporation  cannot  be  alien- 
ated, and  its  powers,  privileges,  and  rights  cannot  be 
conferred  upon  another  person  or  body  by  authority  de- 
rived from  its  own  incorporation;  it  requires  legislative 
authority  to  do  so.  The  rule  is  based  on  the  ground  that 
its  power  to  act  is  wholly  derived  from  the  statute,  and 
that  it  can  only  exercise  the  powers  expressly  granted. 
In  the  enactment  of  the  general  corporation  laws  of  our 
state,  the  legislature  withheld  from  such  corporation  the 
power  to  alienate  its  franchise,  or  to  confer  its  powers  and 
rights  upon  another  person  or  body;  it  has  only  conferred 
the  power  to  "  lease  or  purchase  any  part  or  all  of  any 
railroad  constructed  by  any  other  company,"  if  their 
lines  are  continuous  or  connected.  It  is  alone  within 
the  province  of  the  legislature  to  deiSne,  limit,  or  extend 
the  powere  and  authority  of  such  corporations,  and  not 
that  of  the  courts.  Therefore,  if  the  courts  were  to  do  so, 
it  would  be  a  usurpation  of  legislative  functions,  and  an 
assumption  of  authority  which  exclusively  belongs  to  an- 
other department  of  the  government,  and  it  will  hardly 
be  insisted  that,  in  this  disregard  of  the  settled  rules  of  law, 
the  court  should,  by  construction  or  otherwise,  inject  a 
power  into  the  general  laws  which  the  legislature  refused 
30 
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to  grant.  Commonwealth  v.  Smithy  10  Allen,  455. 
Pierce  v.  Emenj,  32  iT.  ff,  508.  liichard^on  v.  Sibley, 
11  Allen,  67.  Madison  Plank  li.  Co,  v.  Western 
P.  a,  Co,^  7  Wis.,  59.  MoCullough  v.  Moss,  5  Denio, 
580.  R.  R,  Co.  V,  Ryan,  11  Kansas,  602.  Bartholo- 
mew V.  Bentley,  1  Ohio  St,,  41.  Beaty  v.  Lessee,  4  P^^., 
152.  Bank  v.  Swayne,  8  Ohio,  286.  Hence,  without 
legislative  authority,  it  seems  clear  that  under  such  a  con- 
tract as  is  shown  in  this  case,  the  grantors  do  not,  in  legal 
contemplation,  dispossess  themselves  of  their  rights, 
franchises,  and  powers,  or  of  their  legal  right  to  exercise 
all  of  their  functions  as  a  railroad  corporation ;  and  the 
grantees  acquire  no  legal  rights  whatever,  and  therefore 
such  contract  creates  no  legal,  binding  obligation  on 
either  of  the  parties  to  it. 

But  was  this  ante-agreement  adopted  as  a  contract 
between  the  plaintiff  and  the  company  defendant  after 
its  organization?  In  that  agreement  the  plaintiff  agreed 
to  take  four-tenths  of  the  capital  stock,  to  assign  and 
transfer  to  the  party  of  the  second  part  certain  railroad 
lines,  privileges,  rights,  property  and  franchises,  and  to 
pay  at  the  start,  as  the  first  assessment,  the  sum  of 
twenty  thousand  dollars  in  cash,  and  the  second  party 
agreed  to  take  six-tenths  of  the  capital  stock,  and  to  pay 
at  the  start,  as  the  first  assessment,  the  sum  of  thirty 
thousand  dollars  in  cash,  and  all  the  parties  made  up  as 
a  company  agreed  to  pay  the  plaintiff  ten  thousand  dol- 
lars as  the  consideration  for  the  above  assignments  and 
transfers.  The  agreement  contained  other  covenants  in 
relation  to  advancing  the  contemplated  enterprise,  and 
as  before  stated,  it  was  executed  prior  to  the  organization 
and  incorporation  of  the  company  defendant.  Gray, 
Caldwell,  Clopper  and  the  plaintiff,  parties  to  this  agree- 
ment, became  members  and  stockholders  of  the  defend- 
ant, the  Omaha  and  Southwestern  E.  K.  Co.,  which  was 
organized  on  the  twenty-seventh  day  of  November,  1869, 
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and   which  then  adopted   articles  of  incorporation  in 
which  the  capital  stock  was  fixed  at  one  hundred  thou- 
sand dollars,  divided  into  shares  of  one  hundred  dollars 
each.    At  the  same  time  fifteen  different  persons  sub- 
scribed for  shares  of  stock;  and  a  board  of  directors  ad 
interirrh  was  elected  to  act  antil  a  regular  board  of  direc- 
tors should  be  elected  as  prescribed  by  law.      This  sub- 
scription for  stock,  and  the  election  of  directors,  seems 
to  have  been  intended  to  put  the  company  into  a  position 
to  commence  operations  at  once,  for  in  conformity  with 
section  eighty  of  the  statute  relative  to  corporations, 
notice  was  given  that  the  books  of  the  company  would 
be  opened  for  subscription  to  the  capital  stock  of  the  com- 
pany, on  the  thirty-first  day  of  December,  1869,  at  a  place 
fixed  in  the  notice.     Now  at  the  meeting  on  the  twenty- 
seventh  day  of  November,  the  plaintiff  was  silent  as  to 
tlie  ante-agreement;  he  did  not  ask  the  newly  organized 
company  to  adopt  it,  and  make  it  an  agreement  between 
him  and  the  ex)rporation ;  he  did  not  offer  to  comply  with 
its  terms,  or  ask  that  it  be  made  the  basis  of  a  contract 
between  him  and  the  corporation;  but  he  entered  into  a 
new  and  different  contract  with  the  corporation  then 
created.     I  am  unable  to  find,  in  all  the  evidence  of  the 
case,  that  during  the  pendency  of  this  meeting,  on  Novem- 
ber 27,  a  single  remark  was  made  in  regard  to  this  ante 
agreement;  and  at  this  meeting  the  company  was  organ- 
ized, articles  with  all  the  conditions  therein  were  agreed 
upon  and  adopted,  subscriptions  were  made  to  the  capital 
stock,  and  the  plaintiff  agrees  to  all,  and  becomes  a  party 
to  the  contract  with  fourteen  other  persons;  and  all  he 
says  in  his  testimony  in  regard  to  the  matter  of  his  claim, 
at  this  time,  is  that  he  mentioned  the  claim  to  Caldwell 
in  the  evening  when  he  gave  him  his  check — that  Dr. 
Lowe  was  present,  and  that  they  "had  been  to  a  meeting 
of  stockholders."     He  offers  no  explanation  why  he  was 
silent  as  to  the  ante-agreement^  and  why  he  entered  into 
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a  different  contract  with  the  corporation;  and,  yet,  this 
unte-agrtement  is  set  up  in  his  petition  and  made  the 
foundation  of  his  cause  of  action.  It  is  clear  that  the 
mention  of  his  claim  to  Caldwell  occurred  after  the 
organization  was  completed,  the  articles  of  incorpomtion 
were  adopted,  the  subscription  was  made,  and  the  meet- 
ing had  adjourned.  At  the  meeting  of  December  31, 
1869)  the  stock  book  of  the  company  was  opened,  and  the 
subscription  contract  is  as  follows:  "Subscriptions  to  the 
capital  stock  of  the  Omaha  and  Southwestern  Railroad 
Company.  We,  the  undersigned,  having  heretofore  in- 
formally subscribed  the  amount  of  stock  set  opposite  our 
names,  now  come,  after  due  publication,  and  formally 
subscribe  to  the  capital  sto?,k  of  the  Omaha  and  South- 
western Railroad  Company,  the  number  of  shares  set 
opposite  our  names.  The  shares  to  be  one  hundred  dol- 
lars each,  and  payable  in  cash  to  the  full  amount  as  may 
be  called  for  by  the  directors  of  said  road.  Dated,  Decem- 
ber 31,  1869."  Seventeen  different  persons  subscribed 
for  stock,  and  the  whole  amount  was  subscribed  in 
twenty-two  different  parcels.  The  plaintiff  subscribed, 
in  two  parcels,  one  hundred  and  fifty  shares,  and  two 
parcels  of  twenty-iive  shares  each  were  severally  sub- 
scribed by  Briggs  and  Caldwell  in  trust  for  plaintiff,  on 
condition,  as  plaintiff  testifies,  that  "Caldwell  and  Briggs 
should  sign  for  the  shares  and  he  (plaintiff)  shonld  have 
the  privilege  if  he  paid  for  them  in  three  weeks."  It 
appears  from  the  plaintiff's  testimony,  these  subscrip- 
tions were  so  made  on  account  of  some  objection  to  his 
taking  so  many  in  his  own  name.  According  to  a  dbtice 
as  required  by  law,  at  a  meeting  on  the  seventh  day  of 
February,  1870,  the  stockholders  elected  a  new  board  of 
directors.  At  a  meeting  of  stockholders  on  the  first  day 
of  September,  1870,  it  was  agreed,  by  resolution  adopted 
without  objection,  "  that  the  company  issue  stock  to  the 
amount  of  two  hundred  thousand  dollars,  to  be  divided 
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among  the  Btockholders,  according  to  their  respective 
interests  as  shown  by  the  amount  of  money  paid  in  by 
each."  The  plaintiff  voted  for  the  resohitiou,  constituting 
anew  contract  between  the  members  and  the  corporation. 
By  this  resolution  the  entire  amount  of  capital  stock  waa 
fixed  at  two  hundred  thousand  dollars;  and  by  the  con- 
ditions of  the  contract  this  entire  amount  of  stock  was 
divided  among  the  stoohholdera^  according  to  their 
respective  interests  as  shown  hy  the  amount  paid  in  by 
each.  This  contract  fixed  the  stock  interest  of  each 
stockholder,  in  the  division  of  the  whole  stock,  in  propor- 
tion to  the  amount  of  money  paid  in  by  him;  and  it 
appears  that  the  plaintiff  had  paid  in  money  an  amount 
equal  to  four  hundred  and  fifty  shares  of  this  whole  capi- 
tal stock,  as  fixed  by  the  resolution,  and  he  afterwards 
received  certificates  for  that  number  of  shares.  A  "con- 
tract subsisting  between  the  members  of  the  corporate 
body  and  the  corporation  is  within  the  protection  of  the 
constitution;"  and  evidence  is  inadmissible  to  vary  its 
terms,  unless  it  tends  to  show  fraud.  Wright  v.  Shelby^ 
16  B,  Monroe^  5.  Brower  v.  Appleby,  1  Samdf,,  170. 
Kennebech  <&  Portland  R.  li.  Go,,  v.  Waters,  34  Me,,  369, 
The  plaintiff,  however,  contends  that  his  claim  should 
have  been  credited  to  him  on  account  of  stock,  which 
would  have  entitled  him  to  the  two  hundred  shares  now 
claimed  by  him,  and  insists  that  the  check  he  drew  on 
Caldwell,  Hamilton  &  Co.,  on  the  twenty-seventh  day  of 
November,  1869,  after  the  meeting  was  held,  should 
have  been  accepted  by  the  corporation  as  a  discharge  of 
or  set  off  to  his  claim,  and  as  a  payment  for  this  stock. 
But  the  existent  facts,  at  the  time,  and  the  circumstances 
under  wliich  the  check  was  given,  are  inconsistent  with 
the  theory  contended  for  by  the  plaintiff,  for  the  reason 
that,  as  testified  by  Caldwell,  when  the  plaintiff  gave  the 
check,  he  said  he  would  make  it  good  in  a  day  or  two, 
having  no  funds  in  the  hands  of  the  drawees  at  the  time, 
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but  the  check  was  not  paid,  and  was  in  a  few  days  after- 
wards returned  to  the  plaintiff,  and  that  was  the  end  of 
that  matter;  and  for  the  further  reason,  that  thephxintiff 
did  not  then  have  any  authority  to  assign  and  transfer 
the  franchises,  rights,  sui-veys  and  property  of  the  coni^ 
panics  he  represented,  or  produce  any  assurances  that  he 
could  procure  such  transfers  to  be  made;  and  the  still 
further  reason  that  there  is  no  proof  tending  to  show 
that  the  matter  of  his  claim  was  at  all  mentioned  during 
the  meeting  of  the  members  on  the  twenty-seventh  day 
of  November,  or  that  therei  was  any  agreement  in  rela- 
tion to  the  matter  between  him  and  the  corporation. ' 
And  I  may  further  observe  here,  that  the  proofs  are  silent 
as  to  who,  if  any  persons,  other  than  McCormick,  Gray, 
Olopper  and  Gise  were  present  at  negotiations  with 
plaintiflF  prior  to  the  organization  of  the  company  defend- 
ant; and  also  fail  to  show  that  any  of  the  corporators, 
except  Gray,  Caldwell,  Clopper  and  Gise  had  knowledge 
of  those  prior  negotiations  and  the  agreement,  until  after 
the  meeting  of  November  27th,  and  their  knowledge 
after  that  time  is  only  inferable  from  the  evidence.  It 
thei'efore,  seems  to  me,  that  the  facts,  circumstances,  and 
acts  of  the  plaintiff,  clearly  negative  the  theory  that  his 
claim  was  to  be  credited  on  account  of  stock.  It  is  said 
in  Henry  v,  Vermillion  db  Ashland  R.  R»  Co.^  17  Ohio^ 
191,  that  "stockholders  who  have  attempted  to  secure  by 
.  agreement,  a  privilege  of  paying  up  their  stock  subscrip- 
tion in  goods  or  otherwise,  except  in  money,  as  contem- 
plated by  the  charter,  will  not  be  allowed  the  benefit  of 
such  stipulations.  Such  agreement  will  be  considered  a 
fraud  on  the  other  stockholders,  and  the  amount  must  be 
collected  in  money."  Noble  v.  Cadwallader^  20  Ohio 
St.,  208.    Downie  v.  White,  12  Wis.,  176. 

It  is,  however,  insisted  that  the  payment  of  two  thou- 
sand and  five  hundred  dollars,  made  by  the  plaintift',  on 
the  fourth  day  of  January,   1870,   should  have  been 
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appied  on  the  stock  subscribed  in  the  names  of  Briggs 
and  Caldwell.  The  plaintiff  testifies  that  he  intended  it 
to  be  so  applied,  but  does  not  say  he  gave  any  directions 
to  have  the  money  so  applied,  when  he  deposited  the 
amount  to  the  credit  of  Caldwell,  Hamilton  &  Co.,  in 
Chicago;  and  Caldwell  testifies  that  no  such  directions 
were  given  in  regard  to  the  application  of  the  money, 
and  he  paid  it  over  to  the  treasurer  of  the  corporation 
without  any  such  direction.  Hence,  under  the  common 
law  rule,  the  corporation  had  the  right  to  apply  the 
amount  paid,  upon  an}^  legal  demand  it  had  against  the 
plaintiff.    2  Par.  on  Con.y  629. 

It  may  be  further  observed  in  respect  to  these  shares, 
that  Malloy  testifies,  "  the  reason  that  these  two  subscrip- 
tions were  not  taken  in  his  (plaintiff's)  own  name  was 
that  they  were  afraid  he  would  control  the  concern." 
The  plaintiff,  however,  testifies  that  Briggs  and  Cald- 
well were  "  to  sign  for  the  shares,  and  he  was  to  have 
the  privilege  if  he  paid  for  them  in  three  weeks."  This 
is  a  direct  conflict  of  testimony;  but  I  think  the  acts  of 
the  plaintiff  at  the  meeting  of  November  27,  and  subse- 
quent thereto  clearly  indicate  that  he  gives  the  true 
reason  for  these  subscriptions  being  made  in  the  names 
of  B.  and  C.  One  other  remark  in  respect  to  the  testimony 
of  Malloy ;  he  says  that  the  new  company  was  to  take  what 
the  plaintiff  had,  and  allow  him  ten  thousand  for  it,  and 
that  this  amount  was  to  be  applied  in  paying  for  his  stock. 
This  testimony  can  have  no  weight  as  applying  to  the 
corporation,  because  the  proofs  wholly  fail  to  show  that 
any  such  contract  was  mentioned  at  the  meeting  of 
November  27,  and  because  the  plaintiff  entered  into  a 
contract  with  the  corporation  to  pay  the  stock  subscribed 
by  him,  in  cash;  and  such  agreement  is  also  negatived 
by  the  plaintiff''s  contract  of  September  1,  1870.  If  this 
testimony  is  to  be  applied  to  the  ante-agreement  of  the 
plaintiff  and  the  individuals  signing  it  with  him,  it  is 
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correct  so  far  as  it  relates  to  the  amount  they  agreed  to 
allow  him.  The  witness  mast  have  had  in  his  mind, 
what  he  understood  in  relation  to  tlie  prior  negotiations 
between  the  plaintiff  and  the  parties  then  negotiating 
with  him. 

Much  has  been  said  in  regard  to  the  number  of  shares 
voted  by  the  plaintiff  at  the  meetings  of  the  stock- 
holders. It  will  be  remembered  that  on  the  first  day  of 
September,  1870,  the  stock  was  doublerl  and  the  whole 
amount  was  divided  among  the  stockholders  according 
to  the  amount  of  money  paid  in  by  each,  and  that  this 
action  constituted  a  contract  between  the  membei*8  and 
the  corporation.  On  the  third  day  of  the  same  naonth, 
at  a  meeting  of  the  stockholders,  the  shares  were  voted 
as  formerly,  and  the  same  course  was  pursued  at  another 
meeting  on  the  thirtieth  day  of  the  same  month,  except 
that  the  plaintiff  only  voted  one  hundred  shares.  At  a 
meeting  on  February  6,  1871,  it  appears  the  right  to 
vote  was  based  upon  the  contract  of  September  1,  1870, 
and  a  list  was  prepared  by  the  secretary,  showing  the 
number  of  shai*es  each  stockholder  was  entitled  to  vote, 
giving  to  the  plaintiff  three  hundred,  but  it  seems  no 
votes  were  cast;  and  after  this,  at  the  meetings  held 
August  18,  December  15  and  20,  1871,  January  23  and 
February  5,  1872,  the  plaintiff  voted  his  four  hundred 
and  fifty  shares,  and  did  not  ask  to  vote  more  until  after 
he  had  commenced  his  suit. 

Now,  I  think,  in  view  of  the  facts  and  the  acts  of 
plaintiff,  to  say  that  the  manner  in  which  the  shares  were 
voted,  constitutes  on  the  part  of  the  corporation,  a  recog- 
nition of  the  plaintiff's  claim,  would  be  an  unwarrant- 
able presumption,  which  cannot  be  sustained  upon  any 
principle  of  ethics  or  law.  Query:  If  a  person  does 
two  wrongs,  even  unopposed,  will  such  acts  confer  a 
legal  right?  Will  they  constitute  a  recognition  of  a 
disputed  claim?    I  think  not. 
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After  the  company  defendant  had  organized,  and  after 
the  plaintiff  had  entered  into  a  contract  with  the  corpora- 
tion to  take  certain  shares  of  the  capital  stock  and  to 
pay  for  them  in  cash,  and  soon  after  the  meeting  of 
November  27,  the  controversy  sprung  up  between  the 
parties,  not  in  regard  to  the  enforcement  of  the  ante- 
agreement,  and  its  conditions,  but  in  regard  to  the  claim 
of  ten  thousand  dollars  made  by  him  against  the  cor- 
poration. The  resolution  of  December  6,  1869,  moved 
by  Mr.  Clopper  was  an  attempt  to  adjust  this  contro- 
versy,  but  it  seems  to  have  accomplished  no  result  in  the 
way  of  a  settlement  of  the  matter,  and  the  controversy 
has  continued. 

Upon  a  careful  examination  of  all  the  proofs  in  the 
case,  I  must  conclude  that  the  plaintiff's  claim  to  the 
two  hundred  additional  shares  of  stock  is  not  sustained 
by  the  evidence  or  the  law. 

Second.  The  second  proposition  is,  whether  the 
transfer  of  the  lands  and  assets  of  the  company  to  the 
Nebraska  Land  and  Improvement  Company  should  be 
adjudged  void.  And  in  the  discussion  of  this  question, 
it  must  be  borne  in  mind  that  the  company  defendant, 
had  previously  leased  its  entire  railroad  and  all  its  equip- 
ments to  the  Burlington  and  Missouri  River  R.  R.  Co.; 
that  these  lands  and  assets  constituted  no  part  of  the 
railroad,  its  tracks,  depot  grounds  or  equipments,  and 
were  excepted  from  the  lease,  and  remained  at  the  dis- 
posal of  the  defendant. 

The  contract  transferring  these  lands  and  assets  to  the 
Nebraska  Land  and  Improvement  Company  was  execu- 
ted, July  81,  1871,  and  was  signed  by  the  plaintiff  as 
well  as  the  other  members  of  the  corporation. 

In  the  execution  of  this  contract  eighteen  hundred 
shares  are  represented,  and  it  appears  by  the  record,  that 
this  includes  all  the  shares  which  were  issued  under  the 
contract  of  September  1,  1870,  when   the  stock  was 
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"watered;"  two  hundred  shares  never  having  been  taken 
and  paid  for.  The  plaintiff  never  entered  any  protest 
to  this  transfer  contract,  but  says  in  his  testimony  that 
he  "thought  of  disputing  it  before  he  got  up  the 
injunction  suit."  S.  S.  Caldwell  testifies  that  he  took 
the  papers  to  the  plaintiff  in  his  back  room  where  they 
were  together  over  an  hour;  that  he  read  the  contract  to 
the  plaintiff;  that  the  plaintiff  read  it,  and  they  discussed 
the  shares  and  the  bonds,  and  then  the  plaintiff  signed 
it.  He  further  testifies  that  there  was  some  difliculty  in 
carrying  out  the  contract^  and  that  in  the  latter  part  of 
1871,  or  possibly  in  the  beginning  of  January,  1872,  at 
several  meetings  the  matter  was  fully  discussed  and  was 
finally  harmonized,  all  of  which  the  plaintiff  understood 
and  assented  to,  and  that  no  objection  was  made  by  any 
member  to  this  final  arrangement.  The  plaintiff's  tes- 
timony corroborates  that  of  Caldwell,  for  he  saya  that 
he  knew  the  nature  and  terms  of  the  transfer  contract  on 
the  day  he  signed  it;  that  at  a  meeting  on  the  fifth  day 
of  December,  when  the  resolutions  were  adopted  to  carry 
the  contract  into  effect,  he  says  they  discussed  the  mat- 
ter, and  after  the  discussion  he  voted  in  favor  of  the  res- 
olutions. This  testimony  in  relation  to  the  final  adjust- 
ment of  the  difficulties  in  the  matter  stands  uncontra- 
dicted. The  resolutions  adopted  at  the  meeting  of 
December  5,  1871,  authorized  and  directed  the  convey- 
ance, by  proper  warrantee  deed  in  the  name  of  the  cor- 
poration, of  all  its  lands  and  the  delivery  of  all  its  assets 
to  the  Nebraska  Land  and  Improvement  Company,  "for 
the  purpose  of  carrying  into  effect  the  covenants  and 
agreements  contained  in  the  contract  bearing  date,  July 
31,  1870."  The  plaintiff  executed  the  contract  with 
knowledge  of  its  conditions;  after  full  discussion  of  the 
subject  matter  of  the  contract,  he  votes  his  four  hun- 
dred and  fifty  shares  in  favor  of  the  resolutions  to  carry 
it  into  effect,  and  even  after  the  commencement  of  his 
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suit,  at  a  meeting  to  harmonize  some  difficulties  in 
regaled  to  the  tmnsfer,  he  makes  no  objection  to  the  action 
then  taken,  but  assents  to  the  final  adjustment  of  all  these 
matters.  No  fraud  is  shown,  and  there  is  no  eviden(5e 
that  any  deception  was  pi'acticed  on  the  plaintift'  in  rela- 
tion to  this  contract.  Now,  if  there  is  any  validity  in 
contracts,  it  seems  clear  that  the  plaintiff,  not  only  by 
his  execution  of  the  agreement,  but  by  his  full  and  com- 
plete ratification  of  the  same,  as  evidenced  by  acts  after- 
wards, is  bound  by  the  obligations  and  covenants  of  his 
contract  in  this  case.  To  sanction  the  doctrine  that  a 
person,  without  proof  of  any  fraud,  deception  or  mis- 
take, may  at  his  will  rescind,  or  rather  repudiate  his 
contract,  made  in  good  faith  by  the  parties  upon  a  sub- 
ject matter  in  respect  to  which  they  may  lawfully  con- 
tract, would  in  effect  prevent  the  enforcement  and  destroy 
the  validity  of  solemn  contracts,  and  establish  a  rule 
pregnant  with  litigation. 

Upon  the  whole,  I  am  of  opinion  that  the  decree  of 
the  court  below  should  be  affirmed. 

Deoseb  affirmed. 

Lake,  Ch.  J,  concurred.  Maxwell,  J.,  dissented,  and 
filed  the  following  opinion: 

Maxwell,  J. 

This  is  an  action  for  the  specific  performance  of  a  con- 
tract,  alleged  to  have  been  entered  into  by  the  plaintiff, 
for  the  purchase  from  the  defendant,  of  certain  shares  of 
stock  of  the  O.  &  S.  W.  R.  R.  Co.  The  seventh  paragraph 
of  the  petition  alleges,  ''that  on  the  31st  day  of  December, 
1869,  the  said  parties  met  for  the  purpose  of  permanently 
organizing  said  company,  when  further  objections  being 
made  to  said  plaintiff  taking  so  many  as  300  shares,  he 
then  and  there  waived  his  t^laim  thereto,  and  subscribed 
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for  100  shares  in  one  parcel,  and  for  50  shares  in  another 
parcel,  both  in  his  own  name,  and  for  25  shares  in  the 
name  of  0.,  and  25  shares  in  the  name  of  B.,  and  was 
thereafter,  for  about  eigliteen  months,  recognized  as  the 
owner  of  150  shares  in  his  own  name,  and  of  50  shares 
in  the  names  of  B.  and  C." 

The  eighth  paragraph  alleges,  "that  one  Malloy,  and 
one  King,  were  originally  subscribers  and  ownere  of 
stock,  the  former  holding  100  shares,  and  the  latter  25 
shares  of  stock,  all  the  assessments  npon  which  have 
been  duly  paid,  and  which  125  shares  are  now  held  and 
owned  by  plaintiff." 

The  answer  to  the  seventh  paragraph  states,  "that  the 
defendants  permitted  him  to  subscril>e  only  100  shares  in 
one  parcel,  and  50  in  another,  at  his  urgent  request 
Also,  the  said  company  permitted  said  C.  and  B.  to  sub- 
scribe each  25  shares,  to  be  transferred  to  the  plaintiff, 
provided  he  paid  for  the  same  in  a  reasonable  time — all 
of  said  stock  to  be  paid  for  by  said  plaintiff  in  cash,  the 
same  as  other  stockholders,  all  this  being  a  matter  of 
grace  and  favor  to  the  plaintiff,  for  the  purpose  of  keep- 
ing said  additional  shares  of  stock  from  passing  into  other 
hands,  before  the  plaintiff  could  pay  for  the  same;  that 
such  reasonable  time  has  long  since  elapsed,  yet  the  plain- 
tiff has  not  paid  for  said  stock,  or  any  part  thereof,  and 
is  not  the  owner  of  the  same,  except  the  100  shares;  that 
he  paid  for  said  100  shares  as  follows:  Jan.  4,  1870, 
$2,500;  Feb.  8,  1870,  $1,000;  March  5,  1870,  $250,  and 
on  March  6,  1870,  $6,250,— in  all  $10,000;  this  being  all 
the  money  he  has  ever  paid  upon  stock  in  said  company; 
that  plaintiff  never  made  any  payment  whatever  upon 
the  50  shares  subscribed  by  him  in  one  parcel,  nor  upon 
the  said  50  shares  in  the  name  of  said  C.  and  B.,  nor  did 
he  ever  offer  to  pay  any  sum  whatever."  The  reply 
denied  the  new  matter  contained  in  the  answer. 

The  plaintiff  testified  that  "the  first  payment  of  $2,500 
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on  the  4th  day  of  January,  was  made  in  Cliicago,  to  the 
credit  of  Caldwell  &  Co.  On  the  30th  of  December,  I 
think  it  was,  that  the  snbscription  was  taken.  They,  and 
Mr.  Paddock  in  particuhir,  insisted  that  I  should  not  sign 
for  so  much.  He  said  I  could  afford  to  credit  the  Omaha 
and  Southwestern  company  with  $2,500,  and  it  was 
agreed  that  Mr.  C.  and  Mr.  B.  should  sign  for  the  shares, 
and  that  I  should  have  the  privilege,  if  I  paid  for  them 
in  three  weeks.  They  were  for  me,  and  I  placed  this 
money  to  their  credit  for  those  shares,  as  directed  by  Mr. 
C,  when  I  left  Chic{\go.  Tliis  was  the  agreement  for  the 
parcel  of  shares  subscribed  in  trust  for  me. 

Mr.  Caldwell  testified:  "I  was  present  on  the  night  of 
the  organization.    He  (Clarke)  gave  a  check  to  the  treas- 
urer of  the  company  for  $10,000,  and  said  to  me  that  the 
check  would  be  made  good  in  a  few  days.      The  check 
was  drawn  on  C.  EE.  &  Co.     I  was  one  of  the  company. 
He  said  what  I  stated  about  the  check,  that  he  would 
make  it  good  in  a  day  or  two.    He  said  that  to  me.    His 
check  should  have  been  for  $15,000,  for  the  payment  of 
the  50  per  cent  of  his  300  shares.     100  shares  lie  was 
to  pay  for  when  he  received  pay  from  the  company, 
which  would  amount  to  $10,000.    I  wish  to  state  further, 
in  connection  with  the  check,  that  Mr.  Clarke  wished  it 
to  be  retained  for  the  $10,000,  that  the  company  were  to 
pay  him.     He  asked  it  of  me  and  I  declined,  and  he 
asked  it  of  others  of  the  company,  and  they  declined.    It 
must  be  cash  to  operate  on.     That  check  was  not  paid. 
It  was  not  paid  because  there  was  not  money  to  Clarke's 
credit  to  meet  it.     Mr.  Clarke  testified  to  putting  up 
$2,500  to  our  credit  in  Chicago.     I  only  remember  the 
money  was  placed  to  our  credit.      I  believe  it  was  paid 
on  his  stock.    We  were  to  receive  it  from  the  treasurer 
of  the  company  in  payment  for  stock.    I  did  pass  it  over. 
I  don't  know  whether  this  was  the  last  payment  he  made 
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on  his  stock.     In  passing  it  over  to  Dr.  Lowe,  I  gave  no 
special  directions,^^ 

None  of  this  testimony  is  denied. 

At  a  meeting  of  the  board  of  directors  of  the  defendant, 
held  on  the  sixth  day  of  December,  1S69,  on  motion  of 
Mr.  Clopper,  it  was  resolved,  "  that  the  president  be  in- 
structed to  draw  his  order  on  the  treasurer  for  the  sum  of 
$10,000,  to  be  paid  to  H.  T.  Clarke  for  the  surveys  and 
right  of  way  over  so  much  of  the  Bellevue  and  Sioux 
City  Railroad  line,  as  lies  south  of  Omaha,  and  for  the 
surveys  and  right  of  way  over  the  Bellevue,  Ashland  and 
Lincoln  Railroad  line,  when  he  shall  have  made  in  behalf 
of  the  said  companies  a  full  legal  transfer  of  the  same, 
together  with  all  other  interests  of  every  nature  in  the 
franchises  claimed  by  them,  to  the  Omaha  and  South- 
western Railroad  Company." 

On  the  seventeenth  of  December,  1869,  at  a  meeting 
of  the  stockholders,  "on  motion  of  Briggs,  it  was  resolved 
that  the  board  of  directors  be  instructed  to  collect  the 
subscriptions  of  stock  now  delinquent  before  two  p.  m. 
to-morrow  (December  18),  and  that  if  such  subscriptions 
are  not  paid,  they  are  directed  to  take  the  necessary  legal 
steps  for  the  forfeiture  of  said  stock  to  the  company." 
On  the  thirty-first  day  of  December,  1869,  the  company 
w^as  formally  organized.  The  stock  books  being  regularly 
opened,  subscriptions  were  made  as  follows: 

"Subscriptions  to  the  capital  stock  of  the  Omaha  and 
Southwestern  Railroad  Company.  We,  the  undersigned, 
having  heretofore  informally  subscribed  the  amounts  of 
stock  set  opposite  our  names,  now  come,  after  due  publi- 
cation, and  formally  subscribe  to  the  capital  stock  of  the 
Omaha  and  Southwestern  Railroad  Company  the  number 
of  shares  set  opposite  our  names.  The  shares  to  be  one 
hundred  dollars  each,  and  payable  in  cash  to  the  full 
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amount  as  may  be  called  for  by  the  directors  of  the 
road." 

Alvin  Saunders, Fifty  shares $  5,000 

S.  S.Caldwell "  "  ....  5,000 

John  Y.  Clopper «  "  5,000 

Clinton  Briggs "  «  ....  5,000 

Eno8  Lowe «  «  ....  5,000 

H.  T.  Clarke One  hundred  "  ....   10,000 

F.  Smith,  by  S.  S.  C,  ag't.  Twenty-five      "  ....  2,500 

Henry  Gray Fifty  "  5,000 

John  F.  Young "  «  5,000 

A.  S.  Paddock «  "  5,000 

Jonas  Gise "  "  5,000 

H.T.Clarke "  "  ....  5,000 

Clinton  Briggs Twenty-five  "  2,500 

S.S.Caldwell ^''  "  ....  2,500 

y 

Jacob  Weightraan Fifty  "  5,000 

Thomas  F.  Malloy "  "  ....  5,000 

Alvin  Saunders Twenty-five  "  2,500 

Smith  Saunders Fifty  "  5,000 

G.  W.  Smith,  by S.  S.  C,  ag't,  Twenty-iive  "  ....  2,500 

John  ir.  Green Fifty  "  5,000 

Thomas  F.  Malloy "  «  ....  5,000 

Charles  F.  Bailey Twenty-five  "  ....  2,500 

On  the  seventh  day  of  February,  1870,  at  a  meeting 
of  the  stockholders  of  the  company  the  following  resolu- 
tion was  adopted : 

"  Whereas,  thirty  days'  notice  has  been  given  by  pub- 
lication to  the  stockholders,  to  meet  at  this  time  and 
place,  for  the  purpose  of  choosing  directors  for  the  com- 
pany; therefore,  for  the  purpose  of  saving  all  questions 
as  to  the  regularity  of  the  election  of  directors  held 
November  27,  1869,  be  it  resolved,  that  the  stockholders 
do  now  proceed  formally  to  elect,  by  ballot,  nine  directors 
for  said  company." 
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Tlie  former  Ijoard  of  directors  were  elected,  and  im- 
mediately  after  their  election  they  held  a  meeting,  at 
which  the  following  resolutions  were  adopted: 

"Resolved,  That  all  acts^  contracts  and  ohligaiionSy 
fieretofore  incurred,  made  or  assumed  by  the  company.  1)6 
and  the  same  are  hereby  adopted,  ratified  and  confirmed. 
Tliat  this  company  believes  its  organization  of  the  twen- 
ty-sevpnth  of  November,  1869,  to  be  in  all  respects  regu- 
lar and  in  strict  compliance  with  law,  and  that  the  formal 
proceedings  this  day  had  in  the  election  of  a  board  of 
directors  and  oflicers,  are  only  for  the  purpose  of  remov- 
ing any  captious  or  possible  doubts  which  might  here- 
after be  raised  as  to  the  regularity  of  said  organization 
on  the  twenty-seventh  day  of  November,  1869." 

Mr.  Briggs  testified:  "I  told  Mr.  Clarke  that  I  consid- 
ered the  evidence  thus  far  presented  worthless  to  us. 
(The  assignment  of  plaintiff's  railroad  companies  to 
defendant.)  I  did  not  regard  them  as  of  any  legal  valid- 
ity, and  I  stated  generally  the  objections  to  them.  I  can- 
not say  when  it  was,  but  it  was  some  time  in  the  \rinter 
of  1870,  perhaps  the  latter  part,  about  two  months  after 
the  company  was  organized.  There  was  a  meeting  of  the 
board  of  directors,  at  which  Mr.  Clarke  was  present,  Mr. 
Caldwell,  Clopper,  myself  and  others,  but  I  cannot  remem- 
ber their  names.  There  was  a  quorum  present  at  the 
meeting.  At  the  request  of  the  president,  1  made  a 
rejwrt  of  the  papers  which  I  found  in  the  office,  which  Mr. 
Clarke  said  was  the  evidence  of  the  companies'  surveys 
and  the  right  of  waj',  etc.  I  made  it  as  an  attorney  of  the 
company.  In  that  report  I  stated  emphatically  to  the 
board,  in  the  presence  of  Mr.  Clarke,  that  I  would  not 
advise  them  to  accept  what  he  had  offered  to  the  com- 
pany, for  the  reason  that  in  my  opinion  there  was  no 
legality  in  any  of  the  proceedings;  that  Mr.  Clarke  had 
nothing  that  I  could  govern  myself  by  to  advise  the 
Omaha  and  Southwestern.     The  matter  was  then  dis- 


JANtJART  TERM,  1876.  481 

Clarke  v.  O.  k  8.  W.  R.  R. 

cussed.  Mr.  Clopper  made  an  extensive  speech,  quite  an 
elaborate  one,  proposing  not  to  give  Mr.  Clarke  anything 
for  his  $10,000  claim.  Mr.  Paddock  then  spoke  against 
it.  I  certainlv  did  on  that  occasion.  After  the  discus- 
sion  was  protracted  two  or  three  hours,  a  feeling  was 
engendered  in  the  way  of  compromise.  I  got  up  and 
stated  to  the  board,  in  the  presence  of  Mr.  Clarke,  that  if 
they  were  willing,  I  proposed  myself  to  Mr.  Clar|^e  that 
I  would  offer  a  resolution  giving  him,  or  voting  him,  in 
settlement  of  everything,  $5,000,  so  as  to  end  the  matter. 
Mr.  Clarke  then  stated  to  me  that  he  wished  I  would  not 
offer  the  resolution,  and  I  did  not." 

Mr.  Clopper  testified:  "My  impression  is  that  by  the 
terms  of  the  writing  at  the  organization  of  our  company, 
it  was  understood  that  we  were  to  pay  him  (Clarke) 
$10,000  in  cash.  It  was  agreed  afterwards  to  be  paid  in 
stock.  I  cannot  fix  the  date  when  that  was  given.  It 
was  either  at  the  meeting,  or  the  conclusion  of  different 
members  at  Mr.  Caldwell's  bank.  I  had  a  discussion 
with  Mr.  Caldwell  as  to  the  amount  of  money  it  would 
cost  Clarke  to  make  the  survey." 

Thomas  Malloy,  an  original  stockholder  and  superin- 
tendent of  gi*ading  of  the  first  ten  miles  of  defendant's 
railroad,  testified  as  follows: 

"  Q. — Were  you  ever  a  member  of  said  defendant's  Rail- 
way Company — if  so,  when  did  you  become  such  and 
Bow  long  did  you  continue  such  ? 

A. — I  was  at  its  organization,  and  from  that  time  to 
about  March  1st,  1870. 

Q. — What,  if  any,  representations  did  he  (Clarke)  make 
as  to  having  received  right  of  way  for  his  company? 

A. — He  claimed  he  had  received  it  for  some  miles,  ncf 
definite  number  being  stated. 

Q. — What,  if  any,  representations  did  he  make  as  to 
his  right  to  transfer  the  rights,  property,  and  franchises 
of  said  company? 
31 
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A. — He  made  none.  He  was  to  let  his  companies 
subside  and  the  new  company  come  in  their  place. 

Q. — What,  if  any,  representations  did  he  make  abont 
his  ability  to  secure  $<  5,000  Sarpy  county  bonds  for  said 
defendant  company? 

A. — He  said  $75,000  had  been  voted  his  ox)mpany  and 
the  defendant  company  would  get  it;  but  he  said  nothing 
about  ^is  ability  to  get  it  for  said  defendant  company, 
nor  that  his  companies  would  transfer  same  to  it. 

Q. — For  what  purpose  and  under  what  circumstances 
were  those  statements  made  by  Clarke? 

A. — They  were  not  made  at  any  one  time,  but  from 
time  to  time  during  the  negotiations.  They  were  made 
as  one  man  urges  the  advantages  of  his  property  when  he 
offers  it  for  sale. 

Q. — How  did  they  influence  the  other  side  in  these  ne- 
gotiations ? 

A. — Not  at  all.  Beyond  this  they  did  not  care  whether 
Clarke's  companies  were  valid  or  not;  it  made  no  differ- 
ence to  them  and  tliey  knew  all  about  the  other  matters* 
What  they  wanted  was  to  get  rid  of  all  competition,  get 
his  lines  and  get  the  road  built  as  soon  as  possible.  The 
negotiations  with  Clarke,  in  one  way  and  another  were 
pending  a  long  time,  and  we  all  knew  all  the  facts  and 
acted  on  our  own  information  rather  than  his  representa- 
tions. 

Q. — Wliat  were  the  circumstances  requiring  the  early 
construction  of  the  road? 

A. — The  st^te  had  passed  a  general  law  that  companies 
building  ten  miles  of  road  within  a  certain  time,  should 
have  2,000  acres  of  land  for  fifty  miles  of  road,  the  time 
was  nearly  out  and  there  was  no  time  to  lose.  Besides 
as  the  Omaha  people  had  promised  to  give  $150,000  to 
any  road  running  from  there  southwest,  and  as  two  roada 
could  not  get  it,  one  had  to  be  formed  combining  all 
interests.    Clarke  was  on  the  ground  with  his  surveys 
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made  and  all  ready  to  begin  grading  and  was  the  only 
party  who  had  done  so  much.  For  this  reason  he  had  the 
advantage. 

Q. — How  much  stock  did  Clarke  subscribe  for,  in 
whose  names  were  the  subscriptions  made,  and  why  were 
any  of  them  in  the  names  of  other  parties  than  himself? 

A. — He  subscribed  for  one  hundred  shares  in  his  own 
name,  also  fitly  shares  in  his  own  name,  also  twenty-five 
shares  in  name  of  S.  S.  Caldwell  and  twenty -five  shares 
in  name  of  Clinton  Briggs.  The  reason  that  these  two 
last  subscriptions  were  not  taken  in  his  own  name  was 
that  many  were  afraid  he  would  control  the  concern.  He 
had  an  agreement  for  taking  more  stock.  Then  he  was 
compelled  to  take  only  three  hundred  shares;  then  the 
fifty  were  taken  in  Caldwell  and  Briggs'  name  to  put  a 
further  check  on  him. 

Q. — What  agreement,  if  any,  was  there  about  the 
mode  of  paying  him  the  $10,000  coming  to  him  for  his 
surveys,  etc.? 

A. — It  was  to  be  applied  in  paying  for  his  stock. 

Q.  How  came  the  directors  to  pass  the  resolution  in 
January  that  he  should  be  paid  the  $10,000  when  he 
should  make  a  legal  transfer  of  all  the  interests  of  the 
two  comf)anies? 

A. — In  order  to  make  a  point  on  him  to  cut  him  out 
of  his  stock. 

Q. — What  difference  did  it  make  to  the  company 
whether  the  transfers  of  stock  of  ]>laintift*'8  two  com- 
panies were  made  or  not? 

A. — None.  It  had  gone  on  to  the  line  of  said  two 
companies,  they  had  yielded  up  their  ground.  We  had 
got  all  they  ever  had  and  thej'  were  out  of  our  way. 

Q. — Do  you  know  anything  about  Clarke's  giving  the 
company  his  check  for  $10,000  to  pay  assessments?  If 
you  do,  state  on  what  agreement  he  did  so. 

A. — He  gave  his  check  for  that  amount  on  the  express 
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agreement  with  Caldwell,  and  full  understanding  by  us 
all,  that  it  was  to  be  paid  by  the  $10,000  coming  to  him 
from  the  company. 

Q. — How  did  the  line  of  the  Omaha  and  Southwestern 
Railroad  compare  witli  that  of  Clarke's  companies? 

A. — It  was  the  same  with  very  slight  variations. 

Q. — What  advantage  did  the  Omaha  and  Southwestern 
derive  from  the  agreement  with  Clarke? 

A. — It  was  enabled  to  build  the  ten  miles  within  the 
time  limited  in  order  to  get  the  land  grant.  It  would 
never  have  accomplished  anything,  if  it  had  not  made 
such  agreement." 

On  the  1st  day  of  September,  1870,  a  meeting  of  the 
stockholders  was  held  pursuant  to  notice.  Tlie  following 
stockholders  were  present:  Messrs.  S.  S.  Caldwell,  Thos. 
F.  Malloy,  Henry  Gray,  Clinton  Briggs,  A.  S.  Paddock, 
H.  T.  Clarke,  Jonas  Gise,  Isaac  Weightman  and  C.  F. 
Bailey. 

On  motion  of  Mr.  Briggs,  the  following  resolution  was 
adopted  by  vote  of  stock: 

Whereas,  the  twenty  miles  of  railroad  now  constructed 
will  cost,  when  all  the  debts  are  paid  and  the  road  is 
equipped,  at  least  the  sum  of  $500,000;  and  whereas,  it 
will  be  necessary  in  order  to  liquidate  said  debts  and 
equip  said  road  to  issue  bonds  of  the  company  to  the 
amount  of  $3Q0,000;  and  whereas,  it  is  desirable  that 
the  stock  of  the  company,  together  with  said  bonds, 
should  equal  the  said  cost  of  said  road;  therefore  be  it 

Resolved^  Tliat  the  Company  issue  stock  to  the  amount 
of  $200,000,  to  be  divided  among  the  stockholders  accord- 
ing to  their  respective  interests  as  shown  by  the  amount 
of  money  paid  in  by  each. 

The  vote  on  the  foregoing  was  as  follows: 
For  the  resolution — 

S.  S.  Caldwell,  fifty  shares. 

Clinton  Briggs,  fifty  shares. 
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Enos  Lowe  (by  W.  W.  Lowe),  fifty  shares. 

H.  T.  Clarke,  one  hundred  shai-es. 

Henry  Gray,  fifty  shares. 

A.  S.  Paddock,  fifty  shares. 

H.  T.  Clarke,  fifty  shares. 

C.  Briggs  and  S.  S.  Caldwell  (for  H.  T.  Clarke  in  trust), 
fifty  shares. 

Isaac  Weightman,  fifty  shares. 

Thos.  F.  Malloy,  fifty  shares. 

Geo.  "W.  Smith  (by  S.  S.  Caldwell),  twenty-five  shares. 

John  F.  Young,  twenty-five  shares. 

Francis  Smith,  twenty-five  shares. 

Thos.  F.  Malloy,  fifty  shares. 

Jonas  Gise,  fifty  shares. 

Chas.  F.  Bailey,  fifty  shares. 
In  all  seven  hundred  and  fifty  shares. 

At  a  meeting  of  the  stockholders  on  the  8d  of  Sep- 
tember, 1870,  it  was  resolved,  "  that  said  bonds  be  and 
they  are  hereby  apportioned  among  the  stockholders  in 
proportion  to  the  stock  to  which  they  are  entitled;  that 
such  stockholders  shall  pay  into  the  treasury  of  the 
company,  on  or  before  September  25,  1870,  sixty  cents 
on  the  dollar  on  onerhalf  of  the  bonds  to  which  each  is 
entitled  as  aforesaid,  and  shall  on  or  before  the  10th  day 
of  October,  1870,  pay  sixty  per  cent,  on  the  other  half 
of  said  bonds  to  which  each  stockholder  is  entitled ;  and 
such  payments  shall  be  in  full  payment  and  satisfactioh 
of  the  same." 

At  this  meeting  Clarke  voted  200  shares  of  the  origi- 
nal stock.  At  the  meeting  of  the  stockholders  of  the 
company  held  at  their  ofiice  in  Omaha,  on  the  20th  day 
of  December,  1871,  Clarke  claimed  the  ri^ht  to  vote  650 
shares  (of  the  watered  stock)  instead  of  450  shares, 
which  claim  was  not  allowed,  and  the  secretary  was 
directed  to  "  make  a  minute  of  that  fdct?'^  At  a  meet- 
ing of  the  stockholders  held  at  the  oflSce  of  the  com- 
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pany,  in  the  city  of  Omaha,  on  the  23d  of  January,  1872, 
Clarke  claimed  the  right  to  vote  650  shares,  ''  where- 
upon the  following  resolution  was  adopted:  Resolved, 
that  H.  T.  Clarke  be  permitted  to  vote  no  more  than  450 
shares,  the  number  to  which  he  is  entitled,  and  that  his 
proffered  vote  of  200  additional  shares  be  rejected,  for 
the  reason  that  he  is  not  the  owner  thereof." 

At  a  meeting  of  the  stockholders  held  at  the  office  ol 
the  company,  on  the  5th  day  of  February,  1872,  Clarke 
claimed  the  right  to  vote  on  650  shares,  when  a  resolu- 
tion of  like  character  to  that  of  January  23,  1872,  was 
adopted,  declaring  he  c(»uld  vote  only  on  450  shares. 

It  is  conceded  by  counsel  for  the  defendant  that  the 
plaintiff  subscribed  for  the  stock  in  controversy,  and  the 
only  question  that  it  is  necessary  to  consider  in  this  case 
is  whether  he  has  paid  tor  it. 

The  resolution  adopted  by  the  company  on  the  6th 
day  of  December,  1869,  that  the  president  be  instructed 
to  draw  his  order  on  the  treasurer  for  the  sum  of  ten 
thousand  dollars  to  be  paid  to  H.  T.  Clarke,  for  the  sur^ 
veys  and  right  of  way^  etc,  shows  what  was  understood 
by  the  defendant  at  that  time  as  embraced  in  the  assign- 
ment; while  the  resolution  of  February  7,  1870,  "that 
all  the  actSy  contracts  and  obligations  heretofore  incurred, 
made  or  assumed  by  the  company  be  and  the  same  are 
hereby  ratified  and  confirmed,"  affirmed  the  resolution 
of  December  6,  1869.  It  is  show-n  by  the  testimony 
that  the  plaintiff  immediately  turned  over  the  maps  and 
surveys  of  the  lines  south  of  Omaha  to  the  defendant, 
and  that  the  first  ten  miles  of  road  were  constructed  from 
them.  It  is  also  shown  that  the  plaintiff  gave  the  jight 
of  way  across  his  own  land,  and  that  his  brothers  did  the 
same  across  their  land,  and  so  far  as  he  was  able  he  pro- 
cured the  right  of  way  for  the  defendant.  It  is  difficult 
to  perceive  what  difference  it  made  to  the  defendant 
whether  the  plaintiff's  railroad  companies  were  legal 
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organizations  or  not  The  naked  franchises  could  not  be 
transferred  to  the  Omaha  and  Southwestern  R.  R.  Co.,  so 
as  to  enable  the  assignee  to  claim  any  rights  under  them, 
and  the  right  of  way  even  if  obtained  would  not  under 
such  circumstances  pass  to  the  assignee.  Mr.  Briggs 
testified  that  the  papers  Clarke  turned  over  to  the  coni- 
pany  were  not  of  much  value  in  procuring  the  right  of 
way,  but  we  are  nowhere  informed  how  much  the  defend- 
ant was  compelled  to  pay  for  the  right  of  way,  which  is 
claimed  to  have  been  purchased  from  the  plaintiff.  It 
is  evident  from  the  testimony,  however,  that  no  very  large 
sum  was  paid.  Had  the  defendant  intended  to  organize 
as  the  assignee  of  the  Bellevue  and  Sioux  City  and  the 
Bellevue,  Ashland  and  Lincoln  railroad  companies  there 
would  be  force  in  the  objections  urged,  but  nothing  of 
the  kind  was  attempted  or  intended.  There  is  not  a  par- 
ticle of  evidence  before  us  to  show  that  these  surveys  of  the 
plaintiif  were  not  made  in  good  faith,  with  the  expecta- 
tion of  constructing  the  roads  in  question,  making  Belle- 
vue the  initial  point,  and  the  fact  that  the  plaintiff  had 
expended  considerable  sums  of  money  in  making  sur- 
veys, and  procuring  right  of  way,  is  evidence  to  that 
extent  at  least  of  good  faith. 

It  is  urged  however,  that  the  plaintiff  made  no  formal 
assignment  of  his  interest  in  the  companies  named,  for  a 
long  period  after  December  6, 1869,  and  that  he  has  never 
made  such  an  assignment  as  that  required  by  the  reso- 
lution of  December  6,  and  that  such  an  assignment  is  a 
condition  precedent.  It  is  apparent  that  the  plaintiff 
has  substantially  complied  with  the  agreement.  The  tes- 
timony of  Malloy  is  nowhere  contradicted,  that  in  eon- 
sequence  of  this  agreement  with  the  pjaintiff,  "it  (the 
defendant)  was  enabled  to  build  the  ten  miles  within  the 
time  limited,  in  order  to  get  the  land  grant.  It  would 
never  have  accomplished  anything,  if  it  had  not  made 
such  agreement."    Several  witnesses  testified  that  the 


488       SUPREME  COURT  OF  NEBRASKA, 

Clarke  v.  O.  &  8.  W.  B.  R. 

asBignment  was  of  but  little  value,  but  these  tacts  are  not 
denied,  and  it  is  apparent  that  they  refer  more  particu- 
larly to  the  assignment  of  the  riglit  of  way.  That  the 
defendant  agreed  to  pay  plaintiff  $10,000  for  the  surveys 
and  right  of  w^ay  in  question,  there  is  no  doubt.  The 
defense  is  that  the  plaintiff  made  false  representations  as 
to  the  status  of  his  companies,  and  that  in  consequence 
of  such  representations,  the  defendant  was  defrauded. 
The  proof  entirely  fails  to  establish  fraud  on  the  part  of 
the  plaintiff,  and  no  objection  of  this  kind  appears  to 
have  been  made,  until  about  the  time  of  the  completion 
of  the  first  ten  miles  of  road.  No  attempt  is  made  in 
this  action,  to  set  up,  by  way  of  counter-claim,  any  money 
that  may  have  been  paid  to  others  by  defendant,  for  any 
portion  of  the  right  of  way  purchased  from  Clarke.  A 
considerable  portion  of  the  grading  for  the  first  ten  miles 
of  the  defendant's  road,  must  have  been  completed  at  the 
time  of  the  forrnxil  organization  of  the  company  on  the 
3l8t  day  of  December,  1869,  yet  no  objection  appears  to 
have  been  made  to  the  plaintiff  subscribing  for  200  shares 
of  stock.  The  nature  and  extent  of  the  interest  pur- 
chased from  him,  must  have  been  known  at  that  time,  if 
not  before,  yet  on  the  7th  day  of  February,  1870,  the 
board  of  directors  passed  a  resolution,  adopting,  ratifying, 
and  confirming  all  the  acts^  contracts^  and  obligations 
"heretofore  incurred,  made,  or  assumed."  This  certainly 
includes  the  plaintiff^s  claim.  The  parties  were  capable 
of  contracting,  and  should  be  required  to  perform  their 
agreement. 

The  defendant's  attorney  testified  that  perha|)8  about 
two  anonths  after  the  company  was  organized,  he  "pro- 
posed to  Mr.  Clai-ke,  that  he  would  offer  a  resolution, 
giving,  or  voting  him  Jive  thousand  dollars^  in  settle- 
ment of  everything,  so  as  to  end  the  matter."  While 
this  was  proposed  as  a  compromise,  it  is  reasonable  to 
suppose  that  the  attorney  regarded  the  assignment  as 
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being  at  least  of  that  value  to  the  defendant,  and  that  he 
made  the  proposition  in  the  interest  of  his  client.  It  is 
urged  however,  that  even  if  the  defendant  is  indebted  to 
plaintiff,  that  it  cannot  be  applied  in  payment  of  stock, 
and  we  are  cited  to  cases  where  the  subscriptions  were  to 
be  paid  in  goods,  as  cases  similar  to  this.  Henry  v.  V, 
<&  A,  B,  B.  Co,^  17  Ohio^  187.  Noble  v.  Oadtoalladery 
20  Ohio  State,  208. 

It  was  held  in  these  cases  that  subscriptions  could  not 
be  paid  in  goods,  as  it  would  be  a  fraud  on  other  stock- 
holders, evidently  because  the  goods  would  not  be  equiva- 
lent to  money  in  value.  But  the  reason  for  the  rule  does 
not  apply  in  this  case.  The  amount  is  due  in  money,  and 
no  reason  has  been  shown  why  one  plaim  should  not  be 
set  off  against  the  other.  But  the  proof  shows  that  it  was 
to  be  so  applied.  Clarke,  Clopper,  and  Malloy  testify 
that  such  was  the  case,  and  there  is  no  direct  denial  on 
that  branch  of  their  testimony.  Paddock  testified :  "  The 
board  objected  so  far  as  issuing  stock  for  the  claim,  still 
there  was  no  distinct  refusal,  but  no  afiirmative  action  by 
the  board."  He  also  testified:  "The  question  came  up 
how  payments  should  be  made.  I  think  Judge  Briggs 
said  it  should  be  cash,  in  order  to  be  valid.  We  acted 
on  this,  with  the  understanding  that  when  Clarke's  claim 
should  be  paid  it  should  be  paid  in  cash,  and  he  should 
be  compelled  to  pay  cash  for  his  stock."  Mr.  Caldwell 
also  testified:  "  It  must  be  cash  to  operate  on."  Clarke 
was  permitted  to  hold  the  one  hundred  shares  of  stock  in 
question,  and  voted  on  them  without  objection  at  the 
meetings  of  the  stockholders,  until  after  the  3d  of  Sep- 
tember, 1870.  And  it  is  clearly  shown  that  Clarke, 
during  the  construction  of  the  road,  loaned  his  credit  to 
the  company,  in  connection  with  other  stockholders,  for 
the  purchase  of  material,  on  the  basis  of  being  the  owner 
of  two  hundred  shares  of  stock,  it  not  being  known  at  the 
time  that  he  owned  the  Mallov  stock.    But  defendant's 
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counsel  insists  that  the  company  forfeited  the  stock  in 
controversy,  and  we  are  referred  to  page  90  of  the  printed 
record  for  a  copy  of  the  notice.     The  notice  is  as  follows: 

Omaha  and  Southwestern  Railway^       ) 
Secretary's  Office,  Omaha,  Dec,  17, 1869.  j 

Mr.  Henry  T.  Clarke,  Stockholder^  etc.^  O,  d;  S.  W.  R^y: 

Dtar  Sir:  I  am  instructed  by  the  board  of  directors 
to  send  you  a  copy  of  the  resolution  adopted  this  day  at 
a  meeting  of  the  stockholders  of  this  company.  The 
resolution  is  in  the  following  words: 

Resoloed^  That  the  board  of  directors  be  instructed  to 
collect  the  subscriptions  for  stock  of  this  company  now 
delinquent,  before  2  o'clock  p.  m.  to-morrow,  and  that  if 
such  delinquent  subscriptions  are  not  paid  at  that  time, 
they  should  take  the  necessary  legal  steps  at  once  to 
forfeit  said  stock  to  the  dompany.     Yours,  etc., 

A.  S.  Paddock, 
Secretary  Oniaha  cfe  Southwestern  Railway, 

This  notice  would  apply  to  all  the  stock  subscribed  for 
by  the  plaintiff,  and  the  record  shows  that  he  paid  $10,000 
on  the  stock  subscribed  for  by  him,  after  the  serdce  of 
tliis  notice.  Our  statute  provides:  "  If  any  installment 
of  stock  shall  remain  unpaid  for  sixty  days  alter  the  time 
it  may  be  required,  or  specified  in  the  o>all  by  order  of  the 
board  of  directors,  whether  said  stock  is  held  by  an  assignee 
transferee,  or  original  subscriber,  the  same  may  be  col- 
lected by  an  action  of  debt,  or  the  directors  may,  at  their 
election,  serve  upon  such  stockholder,  in  case  he  shall  be 
a  resident  of  the  state,  thirty  days'  notice  in  writing  that 
such  installment  has  been  due  and  unpaid  for  the  term 
aforesaid,  *  *  *  and  if  the  installment  shall  not  be 
paid,  with  all  the  charges  and  expenses  incurred  in  the 
proceedings,  within  ninety  days  after  the  service  of  no- 
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tice  or  the  last  publication  provided  for  as  aforesaid,  the 
said  stock,  and  all  the  right,  title,  and  interest  of  the 
assignee,  transferee,  or  original  subscriber  therein,  shall, 
by  virtue  of  such  failure,  and  without  further  action  by 
such  company,  become  forfeited,  and  may  be  disposed  of 
by  said  company  as  it  sees  proper."  No  valid  forfeiture 
can  be  had  under  such  a  notice.  The  law  in  regard  to 
proceedings  in  the  forfeiture  of  shares  is  held  very 
strictly.  Notice  must  be  given  in  the  precise  time  and 
in  the  exact  form  required  by  the  statute,  and  the  sale 
must,  in  all  respects,  correspond  precisely  with  the  re- 
quirements of  the  provisions  of  the  law.  Redfield  on 
Hailways,  179. 

But  it  is  urged  that  by  the  resolution  adopted  Sept.  1 , 
1870,  "that  the  company  should  issue  stock  to  the  amount 
of  $200,000,  to  be  divided  among  the  stockholders  ac- 
cording to  their  respective  interests,  as  shown  by  the 
amount  paid  in  by  each,"  concludes  the  plaintiff.  It  is 
only  necessary  to  say  that  if  he  was  the  owner  of  the 
stock  in  controversv  at  the  time  this  resolution  was 
adopted,  no  act  of  the  board  of  directors  could  forleit  his 
rights  in  this  summary  manner.  The'resolutions  of  Dec. 
20,  1871,  Jan.  23, 1872,  and  Feb.  5,  1872,  that  the  plain- 
tiff "be  permitted  to  vote  no  more  than  450  shares,  the 
number  to  which  he  is  entitled,  and  that  his  proffered 
vote  of  200  shares  additional  be  rejected,  for  the  reason 
that  he  is  not  the  owner  thereof"  do  not  affect  the  plain- 
tiff's right,  the  first  resolution  being  passed  nearly  two 
years  after  the  original  subscription  was  made.  It  ap- 
pears, from  the  record,  that  the  stock  held  in  trust  for 
Clarke,  was  not  returned  to  the  company  until  the  3d  of 
Feb.,  1872,  as  show  by  this  notice: 

Omaha,  Neb.,  February  3,  1872. 

Whereas  thei'e  is  twenty-five  shares  of  original  stocky 
as  subscribed,  standing  in  each  of  our  names,  making  a 
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total  of  fifty  shares,  for  which  no  payment  has  been  made 
and  no  certificates  of  stock  ever  issued;  and  as  we  are  not 
the  owners  of  the  same,  although  standing  in  our  names 
as  aforesaid,  we  and  each  of  us  do  hereby  transfer  and 
assign  the  said  stock,  to-wit:  Twenty-five  original  shares 
each,  to  the  Omaha  and  Soqthwestern  Railroad  company 
being  the  real  owner  of  the  same. 

S.  S.  Caldwell, 
Clinton  Bbigos. 

In  presence  of  John  F.  Young,  Milton  T.  Barlow. 

The  plaintiff  testified  in  regard  to  these  shares:  *'I 
placed  this  money  ($2,500,  Jan.  4,  1870),  to  their  credit 
for  those  shares,  as  directed  by  Mr.  C.  when  I  left  Chi- 
cogo.  This  was  the  agreement  for  the  parcel  of  shares 
held  in  trust  for  me."  This  is  not  denied.  The  rule  is 
well  settled  that  the  debtor  may  at  or  before  the  time 
of  payment  prescribe  the  application  of  the  payment, 
and  if  he  pay  with  one  intent,  and  the  creditor  receive 
with  another,  the  intent  of  the  payer  will  prevail.  Jack- 
son v,  Bailey^  12  III,^  161.  Tlussey  v.  Baiik^  10  Mich,^ 
415.  Martin  v.  Drak^r^  5  Watts^  541.  Boutwell  v.  Ma- 
son, 12  Vt,  608.  Boneffe  v.  Woodberry,  12  Pick,,  456. 
There  is  nothing  in  the  record  to  show  that  the  defend- 
ant attempted  to  make  an  application  of  the  money  paid, 
to  any  particular  portion  of  the  stock  held  by  the  plain- 
tiff. Mr.  Caldwell  testified  that  he  "gave  ho  special 
directions"  as  to  the  application  of  the  $2,500. 

It  is  clearly  shown  by  the  record  that  the  plain- 
tiff was  recognized  as  the  owner  of  the  stock  in  con- 
troversy, until  after  the  completion  of  twenty  miles  of 
road  north  of  the  Platte  River,  and  50  shares  of  stock 
were  held  by  the  trastees  for  the  plaintiff  at  the  time 
this  action  was  commenced,  and  for  some  time  thereafter. 
The  other  payments  made  by  the  plaintiff,  amonnting  to 
the  sum  of  $7,500,  so  far  as  the  record  discloses,  were 
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made  upon  all  the  stock  subscribed  for  by  the  plaintiff, 
and  no  proceedings  have  been  had  to  forfeit  the  stock  or 
any  portion  of  it.  Under  these  circumstances  if  the 
court  should  find  that  no  portion  of  the  sura  due  from 
the  defendant  to  the  plaintiff  should  be  applied  in  pay- 
ment of  stock,  yet  the  plaintiff  is  entitled  to  a  decree 
for  the  stock  subscribed  for  by  him  on  payment  into 
court  of  the  amount  remaining  unpaid  on  his  subscrip- 
tion with  interest. 

The  defendant's  counsel  admits  that  the  defendant  is 
indebted  to  the  jplaintiff,  but  not  for  the  amount  claimed. 
But  for  aught  that  appears  in  the  testimony  the  maps 
and  surveys  were  worth  the  full  amount  claimed  by  the 
plaintiff.  Aside  from  tlie  contract,  the  question  is  not 
what  was  their  cost,  but  what  was  their  value  at  that 
time.  The  Omaha  and  Southwestern  Railroad  Company 
was  organized  at  the  commencement  of  winter  and  ten 
consecutive  miles  of  its  line  must  be  constructed  as  a 
first  class  railroad,  complete  in  every  respect  and  ready 
for  the  rolling  stock  by  the  loth  of  the  following  Feb- 
ruary, in  order  to  secure  the  land  grant.  Tlie  testimony 
of  Malloy  is  not  denied  that  in  consequence  of  the  assign- 
ment made  by  plaintiff  to  defendant,  the  company  was  ena- 
bled to  complete  ten  miles  of  its  road  in  time  to  secure  the 
land  grant,  which  it  would  not  otherwise  have  accom- 
plished. The  decree  of  this  court  should  be  that  the 
defendant  deliver  to  plaintiff  200  shares  of  stock  as  prayed 
for  in  the  petition.  As  the  interest  of  the  plaintiff  in  the 
property  of  the  Improvement  Company  dependsto  a  great 
extent  on  his  right  to  the  shares  in  controversy  it  is 
unnecessary  to  review  that  branch  of  the  case. 
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BOWKEE,  KeNNARD  AND  WhEELER,  PLAINTIFFS  IN  ERROR, 

V.  George  W,  Collins  and  W.  H.  B.  Stolt,  de- 
fendants IN  ERROR. 

Homestead.    Judgment  was  recovered  against  C,  in  April.      He  was  at  that 
-  time  the  owner  of  certain  real  estate,  and  in  October  following  entered 
upon  and  occupied  the  same  with  his  family.     While  in  possession,  exe- 
cution issued,  levy  and  sale  mnde.    HeM,  that  the  premises  were  not 
exempt  as  a  homestead. 

Error  to  the  district  court  of  Pawnee  county. 

*  -rrr 

George  M.  Humphrey  and  Jfa^on  dk  Wlieedon^  for 
plaintiiFs  in  error,  cited  Freeman  on  JxidgVs,^  Sec,  338. 
Hale  V.  Jleasllp,  16  lowa^  451.  Reinhach  v,  Walters^ 
27  Ill.y  393.  Upkam  v.  Banh^  15  Wia.^  449.  Massin- 
gill  V,  DownSy  1  How,^  760.  Gunn  v.  Barry^  15  WalL^ 
610.  Ehton  V.  Robinson^  21  lowa^  531.  Thurston  ^^ 
MaddocJcy  6  Allen^  427.  Seaton  v.  Son,  32  Cal.y  481. 
West  V.  Ward,  26  Wis.,  579.  Ward  v.  Hunt,  16 
Minn,,  159. 

M.  H.  SeMtons  and  A,  H.  Babcock,  for  Collins.  Con- 
struing Sees.  476  and  477,  Civil  Code,  together,  and  we 
*  do  not  see  how  it  can  be  held  that  lands  which  are 
exempt  by  law  can  be  made  subject  to  the  payment  of 
debts.  The  latter  section  does  not  give  a  lien  upon  such 
lands,  for  the  two  sections  must  be  constnied  together. 
It  would  be  most  arrogant  nonsense  to  say  that  a  lien  was 
created  by  law  upon  that  which  is  exempt  by  law.  But 
what  is  exempt  by  law?  The  statute  does  not  make 
an  absolute  and  unqualified  exemption.  A  homestead 
becomes  exempt  from  levy  and  sale  if  the  debtor  demands 
it.  The  exemption  springs  into  existence  when  claimed 
by  him,  and  not  before.  When  is  he  to  make  this  selec- 
tion ?    Under  section  526,  at  the  time  of  the  levy.    When 
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he  does  this  the  property  becomes  exe7npt  hy  law^  and  not 
subject  to  sale  upon  the  execution.  Rector  v.  Rotton^  3 
Neb,^  171.  Frost  v.  SIuiw,  3  Ohio  State,  27Z.  Se^irs  v, 
Mawkes,  14  Id.,  298.  The  Peoph  v,  Plamstead,  2 
Mich',,  465.  Svllivan  v.  Winslow,  22  Ind.,  153.  Fogg 
V,  Fogg,  40  N.  E.,  282.  Fishbackv.  Lane,  36  III.,  437. 
Tvnstall  v.  Jones,  25  Ark.,  272.  Smith  v.  Brackett,  36 
Barh.,  571.  Horton  v.  McCall,  66  iT.  C,  159.  Tming 
V,  Brown,  45  Oeo,,  553.  Brown  v.  Martin,  4  Bush.,  47. 
Monroe  v.  May,  9 Kan.,  466.  Morris  v.  Wa/rd,  5  A«n., 
239.    Z>^Z6  V.  Cobum,  6  -4ZZ^7i,  73. 

Maxwell,  J. 

On  the  fifteenth  day  of  April,  1874,  Bowker,  Kennard 
and  Wheeler  recovered  a  judgment  in  the  district  court 
of  Pawnee  county,  against  G.  W.  Collins  and  W.  H.  B. 
Stout,  for  the  sum  of  $718.12  and  costs  of  suit.  Collins 
at  that  time  was  the  owner  of  the  undivided  half  of  the 
north-east  quarter  of  section  seventeen,  township  one, 
north  of  range  eleven,  east,  in  Pawnee  county,  which 
appears  to  have  been  unoccupied.  On  or  about  the 
sixteenth  day  of  October,  1874,  the  defendant  Collins 
removed  with  his  family  on  to  the  land  in  question,  and 
has  ever  since  resided  thereon.  On  the  eighth  day  of 
February,  1875,  an  execution  was  issued  out  of  the  dis- 
trict court  of  Pawnee  county,  on  the  judgment  heretofore 
mentioned,  and  was  levied  on  the  interest  of  Collins  in 
the  above  described  land.  On  the  thirteenth  day  of  Feb- 
ruai'y,  1875,  the  defendant  Collins  served  a  notice  on  tlie 
sheriff  that  he  claimed  the  land  above  described  as  a 
homestead ;  the  land  was  sold  to  W.  H.  B.  Stout.  After- 
wards, on  motion  of  Collins,  the  sale  was  set  aside,  on 
the  ground  that  the  land  in  question  was  exempt  from 
sale  und^r  the  homestead  law,  to  which  the  plaintiffs 
excepted,  and  now  bring  the  case  into  this  court  by 
petition  in  error. 
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"The  statute  makes  it  a  material  condition,  to  the 
exemption  of  the  property,  that  it  is  owned  and  occupied 
by  a  resident  of  this  state;  the  vord  'homestead'  means 
a  place  of  residence,  which  again  implies  occupancy, 
possession."  TJpham  v.  Bank^  15  lFi«.,  453.  "If  the 
property  is  not  a  homestead,  when  the  judgment  is 
obtained,  it  is  a  lien  upon  it.  The  property  not  being  a 
homestead,  in  other  words,  not  being  exempt  when  the 
judgment  is  obtained,  the  judgment  creditor  has  a  right 
to  levy  upon  it  to  the  exclusion  of  other  adverse  interests 
subsequent  to  the  judgment,  and  when  the  levy  is  made, 
the  title  of  the  creditor  relates  back  to  the  judgment,  so 
as  to  cut  off  intermediate  incumbrances."    /J.,  452. 

In  Fogg  v.  Fogg,  40  iT.  ff.,  285,  the  plaintiff  had 
no  other  real  estate;  the  buildings  were  erected  by  him, 
for  the  purpose  of  being  occupied  as  his  family  home, 
and  just  completed  and  ready  for  his  family.  He  had 
commenced  moving  in  before  the  attachment,  and  had 
got  in  a  substantial  part  of  the  furniture,  intending  to 
finish  that  day,  and  would  have  done  so,  but  for  the 
attachment.  [Jnder  these  circumstances,  the  plaintiff 
was  considered  as  l>eing  in  possession,  at  the  time  of  the 
levy  of  the  attachment. 

It  is  clearly  shown,  that  the  lien  of  the  judgment 
had  attached  to  the  lands  in  question,  at  the  time  Collins 
entered  thereon  for  the  purpose  of  claiming  the  same 
as  a  homestead;  does  the  right  of  homestead  attach  in 
such  a  case  so  as  to  defeat  the  lien  of  the  judgment? 
We  think  not.  The  law  evidently  requires  that  the  lands 
to  be  selected  as  a  homestead,  shall  be  actually  used  for 
that  purpose  at  the  time  the  judgment  is  recovered.  The 
homestead  law  being  remedial  in  its  character,  should 
receive  the  most  liberal  construction  consistent  with 
justice,  for  the  purpose  of  preserving  a  home  to  the 
unfortunate.  But  it  must  not  be  forgotten,  that  the 
payment  of  just  obligations  is  the  foundation  on  which 
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rests  our  industrial  and  commercial  prosperity.  And  the 
design  of  the  homestead  law.  is  not  to  enable  those  claim- 
ing its  benefits  to  evade  the  payment  of  debts  justly 
due,  but  to  prevent  the  household  being  broken  up  and 
destroyed ;  and  to  leave  under  the  control  of  the  debtor 
the  means  by  which  he  may  by  economy  retrieve  his 
fortune,  and  be  enabled  in  time  to  meet  liis  obligations. 
But  lands  not  occupied  for  homestead  purposes,  at  the 
time  judgment  was  recovered,  it  is  reasonable  to  suppose 
were  used  as  a  means  of  obtaining  credit;  their  occupa- 
tion at  that  time,  not  being  considered  necessary  for  the 
purpose  of  preserving  a  home  for  the  family. 

A  party  cannot  be  permitted  to  defeat  the  payment  of 
his  just  debts,  by  afterwards  removing  thereon  and  assert- 
ing a  claim  of  homestead.  To  sanction  such  doctrine, 
under  the  pretext  of  liberah'ty  of  construction  of  the 
homestead  law,  opens  the  door  to  gross  abuse  and  fraud, 
and  offers  a  premium  to  dishonesty — while  but  few  of 
those  for  whom  the  homestead  law  was  designed  .would 
be  benefited  thereby. 

The  judgment  of  the  district  court  is  therefore  re- 
versed, and  the  cause  remanded  for  further  proceedings. 

Bevebsed  and  bemanded. 
82 
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State  Bank  of  IN'ebraska,  appellant,  t.  John  L.  Cab- 
son,  AND  OTHERS,   APPELLEES. 

1.  HomAitead.  A  proper  construction  of  the  statutes  of  this  state,  msdces  a 
judgment  recovered  in  the  district  court,  a  lien  upon  all  the  real  estate  of 
the  debtor,  situated  in  the  county  where  the  judgment  is  recovered.  But 
no  sale  can  be  had  of  the  proper  portion  selected  as  a  homestead  by  the 
debtor,  as  long  as  the  premises  so  selected  are  owned  and  occupied  for 
that  purpose. 

2.  Judgment:  mortgage:  priority  of  liens.  Judgment  was  rendered 
against  W.,  at  a  time  when  he  occupied  certain  premises  as  a  homestead, 
execution  issued,  levy  made,  and  returned  not  sold  for  want  of  bidders. 
During  these  proceedings  W..  made  no  claim  to  any  part  of  said  premises 
as  a  homestead,  and  for  a  time  after  the  recovery  of  the  judgment,  aban- 
doned the  same.  Held^  in  a  suit  to  foreclose  a  mortgage  given  by  W., 
and  wife  on  the  same  premises,  after  the  rendition  of  said  judgment,  that 
the  judgment  was  the  prior  lien. 

This  was  an  action  to  foreclose  a  mortgage,  executed 
by  defendants,  Wilcox  and  wife,  upon  certain  property 
in  Brownville,  Nemeha  county,  on  the  third  day  of  Feb- 
ruary, 1872.  The  defendant  Carson  answered,  alleging 
that  he  was  the  owner  of  a  judgment  against  the  defend- 
ant Wilcox,  and  one  Green,  obtained  in  1871,  which  was 
a  lien  upon  the  same  premises;  that  execution  was  issued 
on  said  judgment  in  1873,  a  levy  made,  and  returned  not 
sold  for  want  of  bidders;  that  at  the  time  of  such  levy, 
the  Wilcoxes  made  no  objection  thereto,  and  made  no 
claim  that  such  real  estate  was  exempt  as  a  homestead; 
that  prior  thereto,  in  1871,  they  abandoned  the  premises, 
and  took  up  a  home  in  Saline  county,  under  the  laws  of 
the  United  States,  and  never  returned  to  that  in  Brown- 
ville, The  other  defendants  made  default.  The  district 
court  rendered  a  decree  of  foreclosure,  and  ordered  the 
property  to  be  sold,  the  proceeds  thereof  to  be  first 
applied  in  payment  of  Carson's  judgment,  and  second,  in 
payment  of  plaintiff's  mortgage.  From  this  decree  plain- 
tiff appeals. 
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E^  W.  ThotnaB^  for  the  appellant,  cited  Green  v, 
Jfarks,  25  IlL^  221.  Zaml  v.  Shays,  14  Iowa,  567. 
Morris  v.  Ward,  5  JTan.,  247.  Gen.  Stat,  605.  Be- 
valk  V.  Rra^emer,  8  Cal.,  66.  Pa/rdee  v.  Lindley,  31 
III.,  187.  Cook  V.  McChristian,  4  Cal.,  23.  Cox  v. 
Wilder,  2  Dillon,  46.     ^Zi  i;.  Gridley,  27  /^>2^7a,  376. 

e/i  5^.  Broady,  for  defendant,  Carson,  cited  Smith  v. 
Bi^acket,  36  -ffarJ.,  573.  Iloyt  v.  Howe,  3  WU.,  752. 
Tillotson  V.  Millard,  7  Minn.  513.  Blackwell  on  Tax 
Titles,  §  104.  Bector  v.  Botton,  3  iTejJ.,  171.  xSto^^  v. 
Melogtie,  9  /t^^?.,  196.  Haynes  v.  Meek,  14  Iowa,  320. 
People  V.  Plumstead,  2  Mich.,  465. 

Maxwell,  J. 

The  record  presents  but  a  single  question  for  our  deter- 
mination. Does  the  Hen  of  a  judgment  attach  to  ahome- 
stead? 

In  Iloyt  V.  Howe,  3  Wis.,  758,  the  court  held,  "we 
think  it  clear,  that  if  the  lien  attaches,  and  the  effect  of 
the  statutes  above  recited  is  merely  to  exempt  the  home- 
stead from  forced  sale,  the  property  becomes  subject  to 
sale  like  any  other  property  of  the  debtor:  to  hold  the 
contrary  would  be  to  maintain  that  property,  which  is 
bound  by,  and  subject  toa  judgment,  and  only  exempted 
from  sale  to  satisfy  the  judgment  by  means  of  its  peculiar 
character,  with  the  consent  and  act  of  the  owner,  is 
nevertheless,  still  exempted  from  sale." 

In  Smith  V.  Brackett,  36  Barb.,  574,  it  is  held  that 
"the  exemption  is  a  mere  personal  privilege,  which  the 
statute  secures  to  the  debtor,  and  his  widow  and  children 
after  his  decease,  which  does  not  run  with  the  land,  and 
cannot  be  transferred  to  another  with  the  land." 

In  Folsom,  v.  Carli,  5  Minn.,  337,  the  court  say: 
"The  real  estate  in  controversy  at  the  time  the  judgment 
above  spoken  of  was  rendered  and  docketed,  was  occupied 
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bj  one  of  the  judgment  debtors  as  a  homestead,  and  had 
been  set  off  to  him  as  such.  It  was  afterwards  conveyed 
to  the  plaintiff  in  this  action,  bnt  before  the  levy  and  sale 
mentioned  in  the  pleadings.  It  is  now  urged  that  because 
the  property  was  a  homestead,  exempt  from  sale  in  the 
hands  of  his  grantee,  that  the  judgment  was  never  a 
lien  upon  it.  We  cannot  adopt  this  view  of  the  case. 
The  statute  in  foi*cc  at  the  time,  made  the  judgment 
a  lien  from  the  time  of  docketing  on  all  the  real  prop- 
erty of  the  judgment  debtor  in  the  county,  owned  by 
him,  or  afterwards  acquired." 

In  Iowa,  under  a  statute  providing  that  the  owner 
may  from  time  to  time,  at  his  pleasure,  change  the  limits 
of  his  homestead  bv  chanffina:  the  metes  and  bounds  as 
well  as  the  record  of  the  plat  and  description,  or  he  may 
change  the  homestead  entirely,  the  new  homestead  to 
the  extent  in  value  of  the  old  to  be  exempt  in  all  cases 
where  the  old  or  former  would  have  been  exempt,  it 
was  held  that  the  lien  of  a  judgment  did  not  attach  while 
the  premises  were  used  as  a  homestead.  Lamb  v.  Shays, 
14  Iowa,  570.  Cummings  v.  Long,  16  Id.,  42.  There 
is  also  a  provision  in  the  laws  of  Iowa  that  the  husband 
cannot  mortgage  the  homestead,  without  the  concur- 
rence of  the  wife.     Lamb  v.  Shays^  14  Iowa,  571. 

Sec,  9,  Art.  15,  of  the  constitution  of  Kansas,  provides 
that  "  a  homestead  to  the  extent  of  one  hundred  and  sixty 
acres  of  farming  lands,  or  of  one  acre  within  the  limits 
of  an  incoq>orated  town  or  city,  occupied  as  a  residence 
by  the  family  of  the  owner,  together  with  all  the  improve- 
ments on  the  same,  shall  be  exempted  from  forced  sale 
under  any  process  of  law,  and  shall  not  be  alienated 
without  ths  joint  cons€?it  of  husband  and  wSfe^  when 
thxit  relation  exists,  but  no  property  shall  be  exempt 
from  sale  for  taxes  or  for  the  payment  of  obligations  con- 
tracted for  the  purchase  of  said  premises,  or  for  the  erec- 
tion of  improvements  thereon;  provided  the  provisions 
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of  this  Bection  shall  not  apply  to  any  process  of  law 
obtained  by  virtue  of  a  lien  given  by  consent  of  both 
husband  and  wifeP  Under  this  provision  the  supreme 
court  of  Kansas,  in  Morris  v.  Ward,  5  ITansas,  246, 
held  that  the  lien  of  a  judgment  did  not  attach  to  the 
homestead. 

The  reasons  assigned  are  that  as  the  husband  cannot 
create  a  specific  lien  on  the  homestead  without  the  con- 
sent of  the  wife,  therefore  no  general  lien  can  be  created 
by  the  recovery  of  a  judgment  against  him,  that  will 
attach  to  the  homestead;  and  the  same  reasons  are  urged 
in  Lamb  v.  Shays,  supra.  But  there  are  no  such  restrictions 
in  this  state  on  the  power  of  the  husband  to  incumber,  or 
alienate  tlie  homestead.  In  Rector  v.  Hotton,  3  JUTeb., 
176,  this  court  held:  "The  legislature  never  intended  by 
this  statute  to  assume  a  guardianship  over  the  owner  of 
a  homestead,  and  render  him  disqualified  to  make  valid 
contracts  respecting  it.  It  imposes  no  restraint  upon 
him  whatever  in  this  respect;  even  the  wife  when  the 
title  is  in  the  husband  has  no  power  to  prevent  him 
making  such  disposition  of  it  as  he  may  think  best." 

Sec.  468,  of  the  code  provides  that  '*  the  lands  and 
tenements  of  the  debtor,  within  the  county  where  the 
judgment  is  entered,  shall  be  bound  for  the  satisfaction 
thereof,  from  the  first  day  of  tlie  term  at  which  judg- 
ment is  rendered." 

Sec.  525,  provides  that  "the  homestead  owned  and 
occupied  by  any  resident  of  this  state,  being  the  head  of 
a  family,  shall  not  be  subject  to  attachment,  levy,  or  sale 
upon  execution,  or  other  process  issuing  out  of  any  court 
in  this  state,  so  long  as  the  same  shall  be  owned  and 
occupied  by  the  debtor  as  such  homestead." 

In  Sector  v.  liotton^  the  court  held:  "the  homestead 
act  was  passed  for  the  purpose  of  protecting  the  home 
of  the  family  against  a  sale,  without  the  consent  of  the 
owner.    But  the  right  thus  guaranteed  to  the  head  of  a 
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family  is  a  purely  personal  one,  which  he  may  at  any 
time  waive,  or  renounce  at  his  own  pleasure.  *  *  * 
We  have  seen  that  the  homestead  shall  be  selected  by  the 
owner  thereof y  and  when  a  levy  is  made  upon  the  lands 
and  tenements  of  one  whose  homestead  has  not  been 
selected  by  metes  and  bounds,  he  may  notify  the  officer 
at  the  time  of  the  levy  of  what  he  regards  as  his  home- 
stead. This  of  course  requires  affirmative  action  on  his 
part;  he  cannot  be  permitted  to  lie  idly  by  and  permit 
a  sale  of  his  homestead  to  be  made,  and  then  come  for- 
ward and  lay  claim  to  it  as  exempt." 

We  have  no  doubt  under  our  statute  that  a  judgment 
recovered  in  the  district  court  becomes  a  lien  on  all  the 
real  estate,  owned  by  the  judgment  debtor  at  the  time, 
in  the  county  in  which  the  judgment  is  recovered.  Bat 
no  sale  can  be  had  of  such  portion  as  may  be  selected  as 
a  homestead  by  the  judgment  debtor,  or  his  authorized 
agent,  so  long  as  the  premises  thus  selected  are  owned 
and  occupied  for  that  purpose. 

In  this  case  it  is  clearly  shown  that  Wilcox  had 
abandoned  the  premises  in  question,  before  the  decree  of 
foreclosure  was  obtained.  He  interposes  no  claim  for  a 
homestead  on  the  premises  in  question,  and  the  plaintiff 
cannot  do  so  for  him.  The  judgment  of  the  district 
court  is  affirmed. 

JuDGMEirr  AFFIRMED. 


J 
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D.  H.  Hull,  intervenor  for  the  west  half  of  the    32  4831 
north  half  of  Section  36,  Town  2,  Ranoe  15,  ^59  f^ 

PLAINTIFF  IN   ERROR,  V.    P.    B.    MiLLER,    TREASURER   "l^fiOSl 

OF  Richardson  County,  defendant  in  error.  -  - 

1.  Statutes :  enactment:  A  bill  originating  in  the  senate,  was  passed  by 
the  house  of  representatives  with  amendments,  and  returned  to  the  senate 
who  concurred  therein,  but  the  vote  on  concurrence  was  not  disclosed  by 
the  journal.    Held,  that  the  act  was  valid. 

2.  :  .  If  the  journal  of  either  house  state  that  a  bill,  on  a  sus- 
pension of  the  rules  by  the  required  constitutional  majority,  was  read 
more  than  once  on  the  same  day,  the  reasons  for  such  suspension  need 
not  be  given.  What  constitutes  a  "case  of  urgency"  authorizing  such 
suspension  is  a  matter  of  legislative  discretion. 

S.    :  PLEADING:  PETITION.    An  act  of  the  legislature  relating  to  the 

foreclosure  of  tax  liens,  set  forth  the  requisites  of  a  petition  to  be  filed  by 
the  county  treasurer.  Held,  that  a  petition  which  conformed  substantially 
to  the  requirements  of  the  act  was  sufficient  to  support  the  judgment. 

This  was  an  action  brought  in  the  district  court  of 
Richardson  county  to  recover  a  judgment  against  certain 
lands  and  lots  in  said  county  for  the  delinquent  taxes  of 
the  years  1870  and  1871,  under  the  provisions  of  an  act 
passed  February  27,  1873,  entitled  "  an  act  to  provide 
relief  for  delinquent  tax  payers."  Oen.  Stat.^  940.  D. 
H.  Hull  intervening  on  behalf  of  part  of  section  36,  town 
2,  range  15,  brought  the  cause  here  by  petition  in  error  to 
review  the  proceedings  below. 

G.  P,  Uhl  and  Mason  <6  Wheedon^  for  plaintiff  in 
error,  referring  to  the  legislative  journals  of  1873,  and 
the  passage  of  the  bill  for  the  act  in  question,  contended 
that  it  was  unconstitutional;  that  the  sections  of  the 
fundamental  law  on  this  subject  were  plain  and  impera- 
tive; that  it  was  not  optional  with  the  legislature  to  per- 
form or  disregard  them;  that  they  were  designed  to  fix 
the  responsibility  of  each  member  of  a  legislative  body, 
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to.  place  each  upon  the  record,  and  to  furnish  conclusive 
evidence  whether  or  not  the  bill  passed  by  the  requisite 
majority;  that  a  strict  compliance  with  these  constitu- 
tional requirements  and  that  alone  could  give  to  legisla- 
tive enactments  vitality,  and  the  force  of  law;  and  the 
journals  of  either  house,  which  are  the  records  of  the  pro- 
ceedings therein,  must  show  that  these  directions  luive 
been  obeyed.  Cooley  Con,  Zim.y  140.  Spangler  v. 
Jacohy^  14  Ills.^  297.  Supervisors  v.  People^  25  Ills.^ 
187.  Prescott  v.  Illinois  Canal^  19  /W.,  324.  Fordyce 
V.  Godraan^  20  Ohio  St.,  1. 

The  journals  must  also  show  that  a  "case  of  urgency" 
existed,  which  would  warrant  a  suspension  of  the  rules, 
and  the  reading  of  the  bill,  twice  on  the  same  day. 

Schoenheit  dk  Towle  and  A.  J,  Weaver^  for  the 
treasurer. 

It  is  not  required  by  the  constitution  that  the  yeas  and 
nays  should  be  taken  in  such  cases  upon  the  amendment, 
and  unless  the  journals  show  such  a  change  by  the 
amendment,  as  to  obliterate  tlie  intention  and  opera- 
tion of  the  law  as  originally  passed,  it  must  be  presumed 
that  the  law  was  constitutionally  enacted.  The  rule  is 
fixed  by  the  courts  that  all  presumptions  are  in  favor  of 
the  constitutional  validity  of  a  statute,  and  that  before  a 
court  can  declare  it  invalid,  it  must  clearly  appear  to  be 
unconstitutional.  Leavenworth  Co.  v.  Miller^  1  Kan,^ 
479.     Haynes  v.  Uellery  21  Kan.^  381. 

Lake,  Ch.  J. 

This  record  presents  really  but  two  questions  for  oiu* 
consideration;  Jirst^  that  of  the  constitutionality  of  the 
"act  to  provide  relief  for  delinquent  tax-payers,"  approved 
February  27,  1873;  and  second^  whether  the  facts  stated 
in  the  petition  are  sufficient  in  law  to  constitute  a  cause 
of  action.      The  fact  that  the  judgment  was  rendered 
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ivbile  thei'e  was  a  demurrer  on  the  files  undisposed  of, 
by  which  the  question  of  the  sufficiency  of  those  facts 
was  raised,  although  irregular  practice,  is  of  itself  no 
ground  for  reversal.  In  effect  the  judgment  overruled 
the  demurrer  and  held  the  alleged  facts  to  be  adequate 
to  sustain  it.  It  was  probably  through  an  oversight  that 
the  demurrer  was  not  formally  disposed  of,  but  inasmuch 
as  it  nowhere  appears  that  the  defendant  desired  to 
answer  over,  he  was  probably  willing  to  submit  the 
case  upon  the  petition,  if  the  court  held  it  to  be  suf- 
ficient. At  all  events  this  is  the  effect  of  the  course 
pursued  as  disclosed  by  the  record,  and  if  the  facts 
pleaded  justify  the  judgment  rendered  it  must  be  sus« 
taiued,  but  if  they  do  not,  it  should  be  reversed. 

But  I  will  first  dispose  of  the  constitutional  question 
which  is  raised.  It  is  disclosed  that  the  bill  for  the  act 
in  question  originated  in  the  senate,  where  it  was  passed 
by  the  constitutional  majority,  the  yeas  and  nays  being 
duly  called,  and  entered  on  the  journal.  In  the  house, 
the  bill  was  amended,  and  then  duly  passed.  Upon  its 
return  to  the  senate,  all  that  the  journal  discloses  with 
respect  to  it  is,  that  the  amendments  of  the  house  were 
adopted,  but  by  what  majority,  or  in  what  manner  the 
vote  was  taken,  the  journal  of  the  senate  is  silent.  It  is 
contended  by  counsel  for  the  plaintiff*  in  error,  that  the 
constitution  required  the  observance  of  the  same  formal- 
ity in  the  vote  by  which  the  amendments  of  the  house 
were  concurred  in,  as  was  required  on  the  final  passage 
of  the  bill  before  it  left  the  senate,  and  that  the  journal 
of  that  body  should  show  an  observance  of  this  require- 
ment. As  to  the  vote  on  the  final  passage  of  the  bill,  in 
either  house,  the  position  of  counsel  is  clearly  correct. 
Sec.  11,  Art  II,  of  the  Constitution  of  1867,  declares 
that  "on  the  passage  of  every  bill  in  either  house,  the 
vote  shall  be  taken  by  yeas  and  nays,  and  entered  on  the 
journal;  and  no  law  shall  be  passed  in  either  house  with* 
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out  the  concurrence  of  a  majority  of  all  the  members 
elected  thereto."  This  provision  is  most  clearly  mandatory, 
and  its  non-observance  in  the, passage  of  any  bill  would 
render  the  act  absolutely  void.  "The  office  of  the  jour- 
nal is  to  record  the  proceedings  of  the  house  and  authen- 
ticate and  preserve  the  same.  It  must  appear  on  the  face 
of  the  journal  that  the  bill  passed  by  a  constitutional 
majority."  Cooley^s  Const.  Zim.^  140.  Spangler  v. 
Jacolyy^  14  /fl!.,  297.  Tlie  People  v.  Mahany,  13  Mich.^ 
481.  Fordyce  v.  Godman^  20  Ohio  State^  1.  McCvl- 
loch  V.  The  State,  11  Ind.,  424. 

But  it  will  be  observed  that  the  provision  of  the  con- 
stitution above  quoted  refers  only  to  the  vote  on  the 
passage  of  bills.  There  are  numerous  other  votes  neces- 
sary during  the  progress  of  a  bill  to  its  third  reading,  to 
which  it  has  no  sort  of  reference  whatever.  These  are 
left  to  the  control  of  the  house,  under  its  usual  parlia- 
mentary rules,  except  only  that  by  another  provision  of 
the  same  section  of  the  constitution,  any  three  members 
of  the  senate,  or  five  of  the  house,  may  require  the  yeas 
and  nays  to  be  entered  upon  the  journal,  whereby  the 
vote  may  be  preserved  and  known. 

In  McCullochv.  The  State,  11  Ind.,  424,  which  seems 
to  be  a  case  directly  in  point,  it  was  held  that  where  a 
senate  bill  had  been  amended  in  the  house  and  returned, 
if  the  journal  only  showed  the  amendments  to  have  been 
concurred  in,  it  was  sufficient.  The  provision  of  the  con- 
stitution of  Indiana,  then  under  consideration,  is  substan- 
tially like  our  own ;  and  we  accept  this  construction  as 
being  a  sound  exposition  of  its  true  meaning,  and  of  the 
full  extent  of  its  scope  and  effect  upon  legislativeaction. 

It  is  urged  also  against  the  validity  of  this  act,  that  it 
was  read  twice  in  the  senate  on  the  same  day,  in  disre- 
gard of  section  19  of  the  constitution,  before  mentioned, 
which  provides  that  "  every  bill  shall  be  fully  and  dis- 
tinctly read  three  different  daySy  unless  in  case  of  urgency 
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three-fourtbs  of  the  house  in  which  it  is  pending  shall 
dispense  with  tins  rule."  On  this  point  the  journal  of 
the  senate  shows  that  the  rule  was  suspended  by  a  vote 
of  three-fourths  of  the  members;  and  while  it  is  silent  as 
to  the  reason  for  the  suspension,  the  presumption  is  that 
it  was  a  case  of  urgency  within  the  constitution.  Whether 
any  given  state  of  circumstances  present  a  "case  of 
urgency''  authorizing  a  suspension  of  this  rule,  is  not  a 
question  for  the  courts  to  determine,  but  is  one  left  to 
the  sole  judgment  and  discretion  of  that  branch  of  the 
legislature  in  which  the  bill  is  pending.  Had  the  journal 
shown  aflBrmatively  that  this  bill  was  read  twice  on  the 
same  day  without  a  suspension  of  this  rule,  the  case  would 
have  presented  an  altogether  different  aspect,  and  its  re- 
sult might  not  have  been  what  it  now  is.  To  my  mind 
it  is  clear  that  this  particular  command  of  the  constitu- 
tion, that  every  bill  shall  be  read  on  three  diflFerent  days, 
in  each  house,  unless  on  account  of  urgency  this  rule  shall 
be  dispensed  with  by  a  three-fourths  majority,  is  just  as 
imperative,  and  its  observance  quite  as  essential  to  the 
validity  of  any  act,  as  any  other  provision  of  the  funda- 
mental law.  But  inasmuch  as  it  is  not  required,  as  it  is 
in  respect  of  bills  on  their  final  passage,  that  each  house 
shall  enter  upon  its  journal,  and  preserve  the  evidence 
of  its  having  obeyed  this  rule,  it  will  be  presumed  that 
they  did  so  unless  the  contrary  clearly  appear.  Cooley 
Const,  Lim.y  136. 

On  the  question  of  the  sufficiency  of  the  petition  to 
support  the  judgment,  all  that  need  be  said  is,  that  a 
careful  inspection  shows  that  it  conforms  to  all  the  re- 
quirements of  said  act.  In  fact  it  is  much  fuller  than  it 
need  to  have  been.  As  to  the  necessary  allegations  in 
such  a  petition,  it  is  stated  with  particularity  that  the 
petitioner  is  the  treasurer  of  Richardson  county;  that  the 
taxes  in  question,  giving  the  amount  thereof  for  the 
years  1870  and  1871  respectively,  were  duly  levied,  had 
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not  been  paid,  and  were  still  subsisting  liens  upon  the 
respective  parcels  of  land  on  which  they  were  imposed. 
There  is  also  a  proper  prayer  for  judgment.  A  reference 
to  section  nine  of  the  act  in  question,  will  show  that  this  is 
all  that  the  petition  proper  need  contain.  It  is  true  that 
the  petition  must  be  verified,  and  have  certain  exhibits 
attached  thereto,  but  any  omission  in  respect  to  these 
matters  is  no  ground  for  demurrer. 

The  objection  that  tiie  petition  should  have  contained 
a  statement  of  facts  showing  that  the  preliminary  notice 
required  by  section  three  of  said  act  was  duly  given,  is  not 
tenable.  The  notice  was  no  part  of  the  petition ;  it  was 
merely  an  exhibit,  whose  only  office  was  to  show  that  the 
court  had  jurisdiction  of  the  case.  Had  it  failed  in  any 
i-espect  to  conform  to  the  provisions  of  the  statute,  a 
special  motion  would  have  been  the  proper  mode  of 
reaching  the  defect. 

But  this  question  in  respect  of  the  notice  is  set  at 
rest  by  the  finding  of.  the  court  below.  It  is  recited  in 
the  judgment  "  that  due  notice  of  the  intended  applica- 
tion for  judgment  has  been  given  in  the  manner  pre- 
scribed by  law,"  and  no  proper  foundation  having  been 
laid  for  reviewing  this  finding,  it  is  conclusive,  and  can- 
not now  be  questioned.  We  see  no  reason  for  disturb- 
ing the  judgment  of  the  court  below,  and  it  must  be 
affirmed. 

JxJDQUCEST  AFFISMED. 


J 
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Thomas  Kjlne,  plaintiff  in  erbob,  v.  The  People,  ex 
BEL.,  Henry  Snyder,  defendant  in  ebbob. 

1.  Pntotioe :  summons.  The  appearance  of  a  defendant  for  any  other 
purpose  than  to  challenge  the  jurisdiction  of  the  court,  is  a  waiver  of  all 
defects  in  the  summons. 

2.  Quo  warramo.  An  information  filed  by  consent  of  the  district  attorney, 
and  in  bis  name,  but  not  officially  signed  by  him,  htld,  no  error. 

3.     :  JURISDICTION.    The   act  relative  to  proceedings  in  cases  of 

contested  elections,  does  not  deprive  the  district  court  of  jurisdiction  in 
cases  of  quo  warranto.  The  provisions  of  the  statute  are  merely  cumu* 
lative. 

4.  :  EVIDENCE:  CONTESTED  ELECTION.  On  the  trial  of  an  in- 
formation by  quo  warranto  it  appeared  from  the  poll  books  and  returns 
of  the  judges  of  election,  that  the  relator  had  a  majority  of  all  the  votes 
cast,  but  that  the  board  of  canvassers  had  opened  the  packages  of  bal- 
lots, required  by  law  to  be  sealed  and  deposited  in  the  office  of  the 
county  clerk,  made  a  pretended  recount  thereof,  and  declared  the  re- 
spondent duly  elected.  The  respondent  offered  in  evidence  the  abstract 
so  made,  and  the  packages  of  ballots  so  opened,  and  offered  to  produce 
all  the  individual  voters  of  the  county,  for  the  purpose  of  showing  tha| 
he  had  received  a  majority  of  the  votes  cast  by  them.  Held,  that  the 
evidence  was  inadmissible,  the  canvassers  having  no  authority  to  go 
behind  the  poll  books  and  returns  and  inspect  the  ballots. 

This  was  an  information  in  the  natnre  of  a  quo  war- 
ranto, filed  in  the  district  court  of  Cheyenne  county,  to 
test  the  right  of  Tlionias  Kane  to  hold  the  ofiice  of  county 
treasurer  of  that  county.  On  the  trial  of  the  cause  be- 
fore  Hon.  Samuel  Maxwell,  and  a  jury,  L.  Connell,  the 
county  clerk,  was  introduced  as  a  witness,  and  testified: 
"I  voted  at  the  general  election  for  a  person  for  the  office 
of  county  treasurer.''  Thereupon  counsel  for  said  Kane 
asked,  "For  whom  did  you  yote?"  Objected  to  as  imma- 
terial; objection  sustained.  Thereupon  counsel  for  said 
Kane  oifered  to  produce  other  witnesses,  for  the  purpose  of 
showing  that  said  Kane  received  a  majority  of  the  legal 
votes  cast  at  said  election  for  county  treasurer,  by  pro- 
ducing all  the  individual  voters  of  said  county  who 
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voted  for  him  at  said  election,  asking  tliem  how  they 
voted  for  said  office;  which  proposal  the  said  court  would 
not  entertain,  on  the  ground  that  such  evidence  would 
be  irrelevant. 

L.  Connell  •  further  testified,  "I  am  county  clerk.  I 
have  in  my  possession  the  poll  books  and  returns  of  the 
several  precincts  in  this  county  of  the  election  held  on 
the  14th  of  October,  1873.  (Poll  books  introduced  in 
evidence,  and  showed  that  said  Henry  Snyder  received 
for  the  office  of  county  treasurer,  eighty-three  votes, 
and  Thomas  Kane,  the  defendant,  seventy-eight  votes.) 
These  returns  were  received  by  me  within  the  time  re- 
quiring their  return.  The  ballots  were  returned  sealed 
up  in  packages.  They  were  opened  by  the  canvassers, 
and  we  found  that  Thomas  Kane  had  a  majority  of  the 
votes  cast.  The  poll  books  and  returns  showed  Snyder 
had  a  majority  of  the  votes,  but  in  counting  the  ballots 
returned,  they  gave  Kane  a  majority,  and  the  abstract  of 
votes  made  by  the  canvassers  was  as  to  treasurer  made 
tijwn  that  count.  None  of  the  poll  books  were  rejected 
by  the  canvassers.  (Abstract  oflTered  in  evidence,  and 
excluded.)  There  is  no  record  in  my  office  of  a  copy  of 
the  abstract  on  the  books,  and  never  was."  Thereupon 
the  defendant  requested  that  said  ballots  might  be 
brought  into  court  and  counted  by  proper  persons  in 
presence  of  the  jury,  but  the  court  excluded  the  profert 
of  such  evidence,  on  the  ground  that  the  canvassers  and 
clerk  could  not  go  behind  the  poll  books  and  returns, 
and  had  no  authority  to  inspect  the  ballots,  to  which 
ruling  of  the  court,  the  defendant  excepted. 

Upon  this  evidence,  under  instructions  of  the  court, 
the  jury  returned  a  verdict  for  the  relator,  and  judgment 
of  ouster  being  rendered  against  Kane,  he  brought  the 
cAuse  here  by  petition  in  error. 

Charles  S,  Brown  and  J.  M.  Thurston^  for  plaintiff 
in  error. 
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I.  The  court  had  no  jurisdiction,  unless  the  informa- 
tion was  tiled  by  tlie  district  attorney.  The  law  gives 
him  discretionary  powers,  and  the  exercise  thereof  is  an 
act  judicial  in  its  nature,  and  must  be  performed  by  him 
in  his  official  capacity.  Gen.  Stat.^  ^4:^^  871.  High  on 
Ex.  Legal  Remedies^  45.  His  official  signature  was 
required  to  the  information,  and  the  authority  to  affix  it 
could  only  be  delegated  by  the  appointment  of  a  deputy. 
Chapman  v.  Inhabitants  56  3fe.^  390. 

II.  Where  an  express  remedy  is  given  by  statute, 
mandamus  will  not  lie,  and  a  party  must  resort  to  his 
special  remedy.  The  same  rule  applies  with  equal  force 
to  quo  warranto.  High  Ex.  Legal  Rem.^  Sec.  617. 
Cooley  Con.  Lim.^  622.  Tecumseh  Town  8iie^  3  Neh.y 
367.  A  contestant  at  an  election  must  pursue  his  statu- 
tory remedy;  failing  to  do  so  he  cannot  proceed  by  quo 
warranto.  Com.  v.  Garrigner,  28  Penn.  Stat,  9.  Com. 
V.  Baxter  J  'iold.j  263.  State  v.  Marlow,  15  Ohio  State, 
114.    State  V.  Cockerel,  2  Rich.,  6. 

III.  The  returns  of  the  canvassing  board,  and  of  the 
judges  and  clerks  of  election,  are  not  conclusive.  People 
V.  Seaman,  5  Denio,  409.  People  v.  Van  SlycJc,  4  Cow., 
297.  Cooley  Con.,  Lim.,  622.  High  Ex.  Leg.  Rem., 
Sec.  638.  The  question  is  who  received  the  most  votes? 
The  court,  therefore,  erred  in  excluding  the  evidence 
offered  by  plaintiff  in  error. 

M.  B.  Hoxie,  District  Attorney  and  John  DeLaney, 
for  the  relator,  defendant  in  error. 

I.  The  court  had  jurisdiction.  State  v.  Fitzgerald, 
44  Mo.,  425.  State  v.  St.  Louis,  38  Mo.,  402  Hummer 
V.  Hummer,  3  G.  Gfreene,  42.  People  v.  Holden,  28 
Cal.,  129. 
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II.  The  evidence  was  properly  excluded.  The  State 
V.  Donnewirth^  21  Ohio  State,  216.  The  People  v.  Cicott, 
16  Mich.,  294. 

Lake,  Ch.  J. 

I.  Tlie  sole  object  of  a  summons  is  to  bring  the  defend- 
ant before  the  court;  and  although  irregularly,  or  even 
illegally  issued,  if  there  be  an  appearance  for  any  other 
purpose  than  to  challenge  the  jurisdiction  of  the  court 
the  defect  will  be  waived.  Cropsey  v.  Wiffgenhom,  3 
J^eh.,  108.  Crowell  v,  Galloxoay,  ftame^  215.  The  defend- 
ant having  answered  to  the  merits  thereby  waived  the 
objections  which  he  had  previously  made  to  the  summons, 
and  it  is  not  necessary  to  determine  whether  they  were 
valid  or  not. 

II.  It  was  objected  to  the  information  that  it  was  not 
filed  by  the  district  attorney  of  that  district,  and  a  motion 
to  dismiss  it  on  that  ground  was  interposed.  In  overrul- 
ing this  motion  it  is  insisted  that  the  court  erred.  But 
this  objection  cannot  be  sustained.  The  record  shows 
that  the  information  was  filed  by  consent  of  the  district 
attorney  and  in  his  name,  and  he  subsequently  appeared 
in  person  and  assisted  in  the  conduct  of  the  case.  The 
course  pursued  was  unobjectionable,  and  we  see  no  cause 
for  complaint  on  that  ground. 

III.  The  third  objection  is  that  the  court  had  no  juris- 
diction of  the  case;  or  rather  that  inasmuch  as  the  stat- 
utes provide  a  mode  for  contesting  an  election  to  this 
ofiice,  it,  in  eflfect,  deprives  the  court  of  all  jurisdiction 
by  quo  wa/rranto,  and  can  alone  be  resorted  to.  And  it 
has  been  so  held  by  the  supreme  court  of  Ohio.  The 
State,  ex  rel,,  v.  Marlow,  15  0.  S.,  114.  The  constitu- 
tion of  Ohio  provides  that  "  the  general  assembly  shall 
determine   by  law,  before  what  authority,  and  in  what 
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manner,  the  trial  of  contested  elections  shall  be  con- 
ducted." "Whether  or  not  the  same  conclusion  would 
have  lieen  reached  in  the  absence  of  such  a  constitutional 
provision  we  are  unable  to  say,  but  we  are  inclined  to 
think  that  it  would  not. 

In  speaking  of  the  fact  that  the  constitution  gave  to 
the  court  general  jurisdiction  in  quo  warranto^  which  it 
had  been  contended  could  not  be  abridged  by  the  legisla- 
ture, they  say  on  page  133:  "The  constitution  expressly 
confers  original  jurisdiction  in  quo  warranto  upon  the 
supreme  and  district  courts  of  the  state,  and  looking  to 
these  provisions  alone,  it  might  well  be  claimed  that  such 
plenary  jurisdiction  was  intended,  as  could  be  exercised 
in  that  behalf  at  co.nmon  law.  *  *  *  But  it  is  clear 
that  the  power  thus  conferred  may  be  modified  or  limited 
by  other  provisions  of  the  same  instrument,  equally 
express."  Reference  is  then  made  to  the  twenty-first 
section  of  the  second  article  of  the  constitution  of  that 
state,  which  provides  in  respect  to  contested  elections  as 
before  stated,  and  the  conclusion  is  reached,  that  the  leg- 
islation thereby  enjoined  "has  in  effect  the  same  high 
sanction,"  as  though  it  formed  a  part  of  the  constitution 
itself.  And  that  "jurisdiction  being  thus  specially  con- 
ferred upon  other  tribunals,  and  the  mode  of  its  exercise 
prescribed,  it  cannot  be  inferred  tliat  it  was  intended  by 
the  constitution  to  be  differently  exercised  by  a  proceed- 
ing in  quo  warranto^  as  at  common  law,  or  by  the 
supreme  court,  and  district  courts,  under  a  more  general 
grant  of  jurisdiction  in  quo  warranto!'^  But  inasmuch 
as  our  constitution  contains  no  similar  direction  to  the 
legislature,  this  case,  upon  which  much  reliance  seemed 
to  be  placed,  cannot  be  said  to  be  directly  in  point. 
Indeed,  even  if  our  constitution  were  the  same  as  that  of 
Ohio  in  this  respect,  still  we  should  hesitate  long  before 
adopting  the  conclusion  that  a  contest  under  the  statute 
was  the  exclusive  mode  of  determining,  in  all  cases, 
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between  conflicting  claimants  for  an  office.  We  should 
as  at  present  advised  be  strongly  inclined  to  hold  that 
the  remedy  by  quo  warranto  still  remained  as  a  concur- 
rent remedy,  to  be  resorted  to  at  the  option  of  the  state, 
or  of  one  claiming  an  office,  against  an  incumbent  wrong- 
fully holding  the  same.  But  even  if  the  propriety  of  the 
rule  as  laid  down  in  Ohio  under  the  peculiar  provision  of 
the  constitution  of  that  state  be  conceded,  still  it  is  very 
clearly  wholly  inapplicable  here.  A  duo  regard  for  a 
remedy  not  only  clearly  recognized  by  our  constitution, 
but  expressly  given  by  the  legislature,  forbids  that  we 
should  lay  down  any  such  narrow  rule  in  this  state. 

Section  3,  Art.  IV,  of  the  constitution  of  1S67,  declares 
that  "the  supreme  court  shall  have  appellate  jurisdic- 
tion only,  except  in  cases  relating  to  revejiue^  manda- 
mus, quo  warranto,  habeas  corpus,  and  such  cases  of 
impeachment  as  may  be  required  to  be  tried  before  it; 
and  both  the  supreme  and  district  courts  shall  have  both 
chancery  and  common  law  jurisdiction."  And  quo  war- 
ranto being  a  common  law  remedy,  it  follows  that  the 
courts  named  in  this  section  have  this  valuable  remedy, 
as  exercised  under  the  common  law,  secured  to  them 
irrevocably,  except  by  a  change  of  the  fundamental  law. 
The  legislature  may  doubtless  provide  other  remedies  in 
cases  to  which  this  one  would  be  quite  appropriate,  and 
also  invest  other  tril)unals  with  jurisdiction  to  administer 
them,  but  they  would  be  auxiliary  merely,  and  could  not 
take  from  the  supreme  and  district  courts  their  jurisdic- 
tion by  quo  warra/nto. 

In  addition  to  this  constitutional  authority  given  to 
these  courts,  and  of  which  the  legislature  is  powerless  to 
deprive  them,  we  have  chapter  42  of  the  Bevised  Stat- 
utes, which  would  authorize  this  proceeding,  even  if  the 
constitution  were  silent  on  the  subject.  Section  one  pro- 
provides:  "When  any  citizen  of  this  state  shall  claim  any 
office  which  is  usurped,  invaded,  or  unlawfully  held  and 
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exercised  by  another,  the  person  so  claiming  snch  oflEice 
shall  have  the  right  to  file  in  the  district  court  an  infor- 
mation in  the  nature  of  a  quo  wat^ranto^^  etc.  Gen, 
Staty  1873.  This  shows  the  entire  harmony  existing 
between  the  constitution  and  onr  legislation  on  this  sub- 
ject, and  leaves  us  in  no  doubt  whatever  as  to  the  full 
and  complete  jurisdiction  of  the  district  court  in  this 
case. 

IV.  The  most  important  question  remaining  to  be 
disposed  of,  is  that  raised  by  the  alleged  error  in  exclud- 
ing certain  testimony  from  the  jury.  This  election  was 
held  under  the  provisions  of  the  general  election  law  of 
1873.  There  is  no  dispute  as  to  the  entire  regularity 
with  which  it  was  conducted,  up  to  the  canvass  of  the 
returns  required  to  be  made  by  the  county  clerk  and  two 
disinterested  electors.  In  this  canvass  however  there 
seems  to  have  been  a  grave  and  inexcusable  error  com- 
mitted. The  sealed  packages  of  ballots,  returned  from 
the  several  precincts,  were  broken  open,  notwithstanding 
the  statute  requires  them  to  be  kept  by  the  clerk  uno- 
pened and  uninspected,  except  for  certain  specified  pur- 
poses, and  were  recounted  in  utter  disregard  of  the  law. 
Instead  of  making  the  abstract  as  shown  by  the  several 
poll  books,  as  the  statute  imperatively  requires,  and  from 
which  alone  they  have  any  authority  to  make  one  at  all, 
these  were  entirely  disregarded,  and  a  pretended  re-count 
of  the  ballots  made,  upon  the  basis  of  which  the  respond- 
ent was  declared  elected,  and  a  certificate  to  that  effect 
issued  to  him.  It  is  an  undisputed  fact  that  the  returns 
from  the  judges  of  election  conformed  in  every  particu- 
lar to  the  requirements  of  the  law.  There  was  no  reason 
then,  nor  has  any  since  been  shown,  for  questioning  their 
entire  correctness.  And  it  is  admitted  that  these  returns 
gave  the  relator  a  clear  majoritj^  over  the  respondent,  of 
five  votes.  This  being  so,  it  was  the  plain  duty  of  the 
board  of  canvassers  so  to  have  declared,  and  of  the  clerk 
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to  have  certified  accordingly.  There  is  no  doubt  that 
caees  may  arise  wherein  it  would  be  the  duty  of  a  con- 
test  board,  or  a  court,  to  go  behind  the  poll  books,  and 
resort  to  a  recount  of  the  ballots.  Such  coarse  is  plainly 
contemplated  in  the  provision  requiring  the  ballots  to  be 
kept  securely  sealed  and  uninspected  until  brought  before 
the  tribunal  where  they  are  to  be  used ;  but  it  should  be 
resorted  to  only  when  the  poll  books  are  directly  attacked 
for  fraud  or  mistake,  and  their  verity  put  in  issue.  It 
is  only  in  such  a  case  that  a  party  has  the  right  to  go 
behind  the  returns,  which  the  statute  declares  shall  be 
the  evidence  upon  which  the  certificate  of  election  shall 
be  issued. 

There  was  no  issue  presented  by  the  pleadings  in  this 
case,  justifying  the  admission  of  the  testimony  which  the 
court  excluded;  and  as  the  case  stood  under  the  proofs, 
the  court  was  justified  in  directing  a  verdict  in  favor  of 
the  relator. 

Judgment  affibmed. 


Nelson  Moses,  appellee,  v.  G.  W.  Comstock  and  wife, 

appellants. 

1.  Promiiiory  Note :  consideration.  Where  the  statute  of  a  state  pre- 
scribes certain  words  to  be  inserted  in  the  body  of  a  negotiable  note, 
given  for  a  pateHt  right,  subjecting  it  to  all  the  defenses  as  if  owned  by  the 

gj   ^12  original  promisee,   JH<ld,  that  if  the  note  is  executed  in  the  ordinary 

-  form — omitting  the  words  prescribed — a  bona  fide  purchaser  of  the  same 

before  maturity  and  without  notice,  takes  it  divested  of  all  equities  be- 
tween the  original  parties,  and  may  enforce  the  payment  thereof. 

2.  Mortgage:  assignment.  A  ^^ira/d^/ purchaser  for  value  of  a  negotiable 
promissory  note,  secured  by  a  mortgage,  before  maturity  and  without 
notice,  takes  the  mortgage  as  he  does  the  note,  discharged  of  all  equities 
which  may  exist  between  the  original  parties.  Following  Webb  v.  Hosel' 
ton,  ante,,  p.  308. 

Appeal  from  the  district  court  of  Douglas  county. 
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E.  Wakeley^  for  the  appellants,  cited  Bank  v,  Donnaley^ 
8  Pet^  361.  Bartsch  v.  Atwater,  1  Conn,,  409.  Stei- 
iins  V.  Leowolf,  3  Gu%h,,  137..  Andrew  v,  Hernot,  4 
Cov).,  508.  Le  Prinze  v.  Gtcillemot,  1  Bich,  Eq.,  187. 
Aymer  v,  Sheldon,  12  TTisncZ.,  439.  Williams  v.  Wadey 
1  Met,,  82. 

C,  A.  Baldwin,  for  the  appellee,  cited  Zimmerman 
V.  Bote,  75  Penn.  State,  188.  Morris  v,  Langley,  32 
F;^.,  320.  Converse  v.  Foster,  3  Scam,,  387.  Carpervter 
V,  Longan,  16  TTaZZ.,  271. 

Gantt,  J. 

This  is  an  action  .to  foreclose  a  mortgage,  and  is  bronght 
into  this  court  upon  appeal  from  the  decree  of  the  dis- 
trict court.  The  mortgage  was  executed  by  the  defendant 
to  one  "W.  G.  Wilson,  January  2, 1872,  to  secure  the  pay- 
ment of  a  promissory  note  of  the  same  date,  executed  by 
the  same  parties  to  said  Wilson,  and  payable  two  years 
after  the  date  thereof. 

The  proofs  show  that  on  the  twelfth  day  of  March, 
1872,  for  a  valuable  consideration,  Wilson  sold  and 
assigned  the  mortgage  to  one  J.  T.  Deweese,  and  that  on 
the  fifteenth  day  of  March,  1873f  for  a  valuable  consid- 
eration, Deweese  sold  and  assigned  the  note  and  mort- 
gage to  Charles  and  Kelson  Moses.  Charles  Moses 
afterwards  sold  and  assigned  his  interest  in  the  note  and 
mortgage  to  Nelson  Moses,  the  plaintiff  in  this  action. 
The  note,  mortgage,  and  the  assignments,  were  executed 
in  the  state  of  Ohio,  where  the  parties  resided.  The 
mortgaged  property  is  situated  in  Omaha,  Douglas  county, 
in  this  state;  the  plaintiff  bronght  his  action  in  that 
county,  and  the  lexfari  must  govern  as  to  the  remedy. 

The  main  ground  of  defense  alleged  and  relied  on  is, 
that  the  consideration  in  the  note  and  mortgage  was  a 
patent  right  for  a  sewing  machine  treadle,  and  the  good 
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will  and  certain  personal  property  of  the  "  Champion 
Manufacturing  Company,"  doing  business  in  the  city  of 
Cleveland,  Ohio;  that  all. this  property  was  valueless  and 
that  under  the  law  of  the  state  of  Ohio,  the  note  was  not 
negotiable  and  was  void.    The  note  is  as  follows: 

"$2500.  Cleveland,  Jan'y  2, 1872. 

Two  years  after  date  we  promise  to  pay  William  Q. 
Wilson,  or  order,  twenty-iive  hundred  dollars,  value 
received,  with  interest  at  six  per  cent,  per  annum. 

Geo.  W.  Comstock. 
Clara  L.  Comstock." 

It  is  drawn  in  the  ordinary  form  of 'a  negotiable  note; 
the  plaintiff  purchased  it  before  maturity,  in  the  regular 
course  of  business,  and  paid  for  it  a  full  consideration 
without  notice  of  any  existent  equities  between  the  orig- 
inal parties,  or  of  any  defense  against  it  by  the  payors. 
Hence,  under  the  well  settled  rules  of  law,  so  far  as  the 
face  of  the  note  shows,  the  plaintiff  took  it  unaffected  by 
any  equities  whatever.  But  it  is  alleged  that  the  note 
was  given,  in  part  at  least,  for  a  patent  right,  and  that 
the  law  of  the  state  of  Ohio  prescribes  certain  particular 
words  to  be  inserted  in  the  body  of  such  notes,  subject- 
ing^ them  to  all  defenses  as  if  owned  by  the  original 
promisee;  and  therefore  the  omission  of  such  words  ren- 
ders the  note  void. 

The  rule  will  not  be  questioned  that,  at  common  law,  the 
purchase  of  a  patent  right  is  a  good  consideration  for  a 
note;  it  is  said  that  when  the  consideration  is  a  license 
to  use  and  vend  an  invention  regularly  patented,  the 
unprofitableness  of  the  invention  does  not  vitiate  the 
note.  3  Am.  i?.,  435.  Nash  v,  Zull,  102  Mass,^  60. 
Therefore,  if  this  defense  can  be  set  up,  it  must  be  in 
pursuance  of  some  positive  law,  and  strictly  within  the 
purview  of  such  law. 
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The  proofs,  however,  do  not  clearly  establish  the  fact 
that  the  patent  right  was  any  part  of  the  consideration  of 
the  note.  It  may  perhaps  be  inferred  from  all  the 
transactions  between  the  original  parties;  but  assuming 
the  fact  may  thus  be  inferentially  deduced  from  the  evi- 
dence, as  between  the  original  parties,  still  the  assumption 
will  not  benefit  the  appellants  anything,  because  there  is 
an  entire  absence  of  proof  tending  to  show  any  statute 
law  in  force  in  Oliio  as  alleged.  And  "the  established 
doctrine  now  is  that  no  court  takes  judicial  notice  of  the 
laws  of  a  foreign  country,  but  they  must  be  proven  as 
facts."  Story^a  Const,  Law^  %  637.  And  again,  suppose 
a  statute  as  alleged  was  in  force  in  Ohio,  at  the  time  of 
the  transaction,  it  would  not  vitiate  and  avoid  the  note, 
because  the  purpose  of  such  law  is  simply  to  prevent  such 
notes  from  l)eing  put  into  the  market  as  commercial  paper, 
divested  of  all  equities,  and  imposes  a  penalty  for  the 
omission  of  the  words  required  to  be  inserted  in  the  body 
of  the  notes.  But  assume  that  the  note  was  given  for  a 
patent  right,  and  that  the  law  as  claimed  was  in  force, 
yet  as  it  is  commercial  paper,  in  the  ordinary  form  of  a 
negotiable  note,  the  fact  that  a  patent  right  was  the  con- 
sideration of  the  note  cannot  be  set  up  as  a  defense  against 
it  in  the  hands  of  an  innocent  bona  fide  holder  without 
notice.  In  such  case  the  law  protects  the  innocent  holder 
and  owner  of  the  note  from  the  neglect  or  wrong  of  the 
original  parties.    ZiraTYterman  v.  Rote^  75  Penn,  St,^  188. 

It  is,  how^ever,  contended  that  "  the  note  was  taken  in 
violation  of  the  statute;  that  the  payee  could  not  enforce 
it,  and  of  course  could  not  enforce  the  mortgage  securing 
it,"  and  therefore,  while  the  note  might  not  be  void  in 
the  hands  of  a  bona  fide  holder,  the  mortgage  is  subject 
to  the  same  defense  as  if  held  by  the  mortgagee.  As 
already  stated  there  is  no  proof  of  any  statute  in  force  in 
Ohio  in  regard  to  such  notes.  But  it  is  further  contended 
that  "when  the  note  and  mortgage  were  executed  and 
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assigned,"  under  the  laws  of  Ohio,  the  mortgage  was  not 
negotiable,  and  "if  transferred  even  to  a  bona  fide  holder 
it  wonld  be  Bul)ject  to  any  defense  that  could  be  made 
against  it  in  the  hands  of  the  mortgagee,"  This  propo- 
sition does  not  necessarily  involve  a  discussion  of  the  law 
as  to  the  construction  of  contracts;  the  lex  loci  contractus 
is  well  establislied.  But  the  question  involved  in  the 
proposition  relates  to  a  general  principle  of  law  in  regard 
to  the  nature,  character  and  qualities  of  a  mortgage, 
given  to  secure  the  payment  of  a  negotiable  note.  Is 
such  mortgage  in  the  hands  of  an  innocent  purchaser  of 
the  note,  without  notice,  divested  of  all  equities  between 
the  mortgagor  and  mortgagee?  In  other  words,  does  the 
doctrine  of  negotiability  inhere  in  the  mortgage  just  as  it 
does  in  the  note?  In  support  of  the  proposition,  the 
appellants  rely  on  the  case  of  Smith  v,  Bailey^  14  Ohio 
St<f  396,  in  which  the  opinion  of  the  court  was  delivered 
by  Judge  Ranney;  and  I  think  his  reasoning  upon  the 
question  carries  great  force  with  it;  but  the  ease  of  Car- 
penter V.  Longan^  16  TFaW.,  271  (citing  a  number  of 
authorities),  overrules  the  case  of  Smith  v,  Bailey;  and 
the  case  of  Webb  v.  Iloselton^  in  our  own  state,  decided 
at  this  present  term  of  the  supreme  court,  affirms  the 
doctrine  laid  down  in  Carpenter  v.  Longan. 

And  now  it  is  not  necessary  to  review  the  authorities 
pro  and  con  upon  this  question,  and  hence  I  need  only 
further  observe  that  the  doctrine  seems  now  to  be  estab- 
lished, as  the  common  law  rule,  that  negotiability  inheres 
in  the  mortgage  just  the  same  as  it  does  in  the  note;  and 
we  must  be  governed  by  this  rule,  howbeit  the  reasoning 
of  the  cases  in  support  of  it  may  fail  to  satisfy  me  that  a 
mortgage  is  not  precisely  the  same  instrument,  with  the 
same  inherent  charater  and  qualities,  whether  it  be  made 
to  secure  a  note  negotiable  or  non-negotiable,  or  no  note 
at  all ;  or  that  a  mortgage  has  not  a  character  of  its  own, 
as  a  deed  or  instrument  conveying  an  equitable  title  to, 
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or  interest  in  lands,  within  the  purview  of  the  registry 

acts,  tiie  statute  of  frauds  and  the  general  legislation  and 

rules  of  law  relating  to  landed  property,  notwithstanding 

the  legal  title  remains  in  the  mortgagor.    But  under  the 

rule  now  established,  the  decree  of  the  court  below  must 

be  affirmed. 

Decbee  affibmed. 


S.  W.  Habden,  plaintiff  in  ebbob,  v.  Atchison  and 
Nebbaska  E.  B.  Co.,  defendant  in  ebbob. 

1.  Pleading :  answer.  A  petition  agiinst  a  railroad  company  alleged  that 
**  defendant  carelessly,  negligently,  and  wantonly  ran  its  engine  and  cars 
over  and  upon  plaintiff's  mare,"  etc.    The  answer  denied  that  the 


"  defendant  carelessly,  negligently  and  waiytnnly  ra^^  over  said  mare." 
Held^  I.  That  this  was  not  a  denial  of  the  injury  complained  of.  2. 
That  under  these  pleadings  the  court  erred  in  instructing  the  jury  that 
such  denial  "  puts  the  plaintiff  upon  proof  of  his  cause  of  action." 

2.    :  •.    A  denial  must  be  direct  and  unambiguous;  and  answer 

the  substance  of  each  direct  charge ;  such  fncts  as  are  not  denied  are, 
for  the  purposes  of  the  action,  taken  as  true. 

3.  '  :  VERIFICATION.  But  while  denials  must  be  positive  and  direct, 
the  verification  need  only  be  that  the  defendant  believes  the  fixts  stated 
in  his  answer  to  be  true. 

Ebbob  to  the  district  court  of  Richardson  county. 

George  P.  TJhl^  for  plaintiff  in  error,  cited  IhukeVy 
V.  Ch'cgg^  8  Wall.^  242.  Hickman  v.  Jones^  9  TFioZZ., 
197.    Newmxin  v.  City,  18  Ohio,  323. 

Galey  &  Zambertson,  for  defendants  in  error. 

Maxwell,  J. 

The  plaintiff  filed  his  petition  in  the  district  court  of 
Richardson  county,  alleging  that  on  the  twenty-first  day 
of  July,  1873,  a  mare  belonging  to  plaintiff,  was  on  the 
railroad  track  of  the  defendant,  in  Falls  City  precinct, 
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Richardson  county,  when  a  certain  train  of  cars  belong- 
ing to  the  defendant,  and  managed  and  controlled  by  its 
agents  and  employes,  was  passing  over  the  railroad 
track.  That  the  said  agents  and  employes  of  said  rail- 
road, negligently,  carelessly,  and  wantonly,  ran  its  en- 
gine and  tmin  of  cars  upon,  over  and  against  said  mare, 
breaking  one  of  her  legs  and  causing  other  injuries,  to 
the  damage  of  the  plaintiff  in  the  sura  of  $75.00,"  etc 
It  was  also  alleged  in  the  petition,  that  the  railroad  was 
not  fenced,  and  that  it  had  been  constructed  more  than 
six  months,  at  the  time  the  injury  was  committed. 

The  defendant  answered  the  petition  of  plaintiff  as 
follows :  "  The  defendant,  answering  the  petition  of  said 
plaintiff,  heretofore  filed  against  it  in  the  above  entitled 
cause,  says  and  denies  that  it  negligently,  carelessly,  and 
wantonly  ran  its  engine  or  locomotive  and  train  of  cars 
over  or  against  the  said  mare  of  the  said  plaintiff. 
Defendant  denies  that  the  notice  required  by  the  statute, 
in  such  cases  made  and  provided,  was  given  it  by  said 
plaintiff,  as  to  entitle  said  plaintiff  to  double  damages. 
Defendant  denies  that  said  mai*e  was  worth  the  sum  of 
seventy-five  dollars.  Defendant  alleges  that  said  mare 
of  said  plaintiff  was  injured  in  the  manner  alleged  by 
said  plaintiff's  petition  by  and  through  the  negligence 
and  carelessness  of  the  said  plaintiff." 

On  the  trial  of  the  cause,  the  court  instructed  the 
jury  as  follows:  "This  suit  is  brought  by  the  plaintiff 
to  recover  damages  of  defendant,  alleged  to  be  sustained 
by  plaintiff,  by  reason  of  the  defendant  negligently, 
carelessly,  and  wantonly,  running  its  engine  upon  and 
so  badly  injuring  his  mare  as  to  render  it  worthless. 
The  defendant  denies  that  its  engine  or  locomotive  and 
train  of  cars  ran  over  or  against  the  mare  of  the  plain- 
tiff. This  denial,  puts  the  plaintiff  upon  proof  of  his 
cause  of  action ;  has  he  proved  the  injury  was  done  by 
the  defendant,  or  any  of  its  employes?    I  must  instruct 
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you  as  a  matter  of  law,  that  the  plaintiff  has  failed  to 
prove  that  the  defendant  committed  the  injury,  and  your 
verdict  must  be  for  the  defendant."  To  this  instruction 
the  plaintiff  excepted.  The  jury  found  a  verdict  for  the 
defendant.  The  plaintiff  tiled  a  motion  for  a  new  trial, 
which  was  overruled,  and  judgment  was  rendered  dis- 
missing the  case.  The  case  is  brought  into  this  court  by 
petition  in  error. 

Sec.  134,  of  the  code  of  civil  procedure,  provides,  that 
"every  material  allegjition  of  the  petition,  not  contro- 
verted by  the  answer,  and  every  material  allegation  of 
new  matter  in  the  answer,  not  controverted  by  the  reply, 
shall  for  the  purposes  of  the  action  be  taken  as  true." 

Without  considering  the  admissions  contained  in  the 
answer,  is  there  any  denial  therein,  that  the  injury  com- 
plained of  was  committed  by  the  defendant!  We  think 
not.  It  is  denied  that  the  "defendant  negligently,  care- 
lessly, and  wantonly  ran  its  engine,  or  locomotive  and 
train  of  cars  over,  or  against  the  said  mare  of  the  said 
plaintiff,"  but  this  is  a  mere  denial  of  negligence  on  the 
part  of  the  defendant,  and  not  a  denial  that  the  defend- 
ant occasioned  the  injury  complained  of.  "A  defendant 
must  answer  the  charges  directly,  without  evasion,  and 
not  by  way  of  negative  pregnant."  1  Yanso/ntvoords^ 
Eq,^  204.  Moaka  Van  jSanty  PL,S14:.  Baker  v.  Bailey  ^ 
16  Barb.,  56.  Fiahv,  Redington^  31  Cal.^  194.  Bohins 
V.  Lincoln^  12  TFi«.,  8.  A  denial  must  be  direct  and 
unambiguous,  and  must  answer  the  substance  of  each 
direct  charge;  and  such  facts  as  are  not  denied  by  the 
answer  for  the  purposes  of  the  action,  are  to  be  taken  as 
true.  This  requirement  of  the  statute  is  not  designed  to 
prevent  the  defendant  from  denying  such  facts  in  the 
petition,  as  he  believes  to  be  untrue,  but  to  prevent  the 
introduction  of  fictitious  issues;  and  while  denials  must 
be  positive  and  direct,  the  verification  need  only  be,  that 
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the  defendant  believes  the  facts  stated  in  the  answer  to 
be  true. 

There  being  no  denial  in  the  answer  that  the  defendant 
committed  the  injuries  complained  of,  no  proof  of  those 
facts  was  required.  The  court  therefore  erred  in  instruct- 
ing the  jury  to  find  for  the  defendant.  The  judgment  of 
the  district  court  is  reversed,  and  the  case  remanded  for 

further  proceedings. 

Eevebsed  akd  bemanded. 

Lake,  Ch.  J.,  concurred. 
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Geobge  C.  Thompson  and  Geobgb  Rhodes,  plaintiffs 
IN  BBBOB,  V.  The  People  of  the  State  of  Kebbaska, 

DEFENDANT  IN   BBBOB. 


1. 


2. 


3. 


4. 


Praotioe  in  Criminal  Cuei.  If  a  party  fails  to  object  in  the  court  below, 
to  an  indictment  containing  two  counts  for  larceny,  and  two  counts  for 
receiving  stolen  property,  on  the  ground  that  they  refer  to  separate  and 
distinct  offenses,  such  objection,  after  a  verdict  of  guilty  on  the  larceny 
counts,  will  not  be  considered  in  the  appellate  count. 

:  VERDICT.    Upon  the  trial  of  such  indictment  the  jury  returned 


a  verdict  of  guilty  on  the  larceny  counts,  and  not  guilty  on  the  others, 
and  also  found  "  the  property  described  in  the  indictment  to  be  of  the 
value  of  one  hundred  and  fifteen  dollars."  Meld,  in  the  absence  of  any 
evidence  upon  the  counts  for  receiving  stolen  property,  that  the  valuation 
would  apply  to  the  property  mentioned  in  the  larceny  counts. 

:    LARCENY:   INSTRUCTIONS  TO  JURY.    Upon  the  trial  of  an 

indictment  for  larceny,  the  court  instructed  the  jury  that  "larceny  is 
defined  to  be  the  taking  and  carrying,  or  leading  away,  the  personal  prop- 
erty of  another,  without  his  consent,  and  against  his  will,  with  intent  to 
appropriate  the  same  to  the  use  of  the  taker.  Hence  if  the  taking  of  the 
property  was  with  the  intent  to  convert  the  same  to  the  use  of  the  taker 
the  offense  is  complete."  /fe/d,  erroneous,  in  this,  that  it  omits  to  chaxge 
that  the  taking  must  be  with  a  felonious  intent. 

:  :  POSSESSION :  burden  of  proof.    In  a  prosecution  for 

larceny  it  is  error  to  instruct  the  jury,  that  *'  if  the  stolen  property  was  in 
the  possession  of  the  accused,  it  is  incumbent  upon  him  to  proi/e  how  that 
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possession  was  obtained."  Possession  soon  after  the  theft,  is,  however, 
prima  facU  evidence  of  guilt,  proper  to  be  left  to  the  jury,  who  are  the 
sole  judges  of  its  effect,  and  if  there  be  a  reasonable  doubt  of  guilt,  the 
accused  is  entitled  to  an  acquittal. 

5. :  OBJECTIONS  TO  INSTRUCTIONS.    Since  by  statute  in  this  state 

(Laws  1875,  p.  76),  the  charge  of  the  court  to  the  jury  is  required  to  be 
in  writing,  filed  with  the  clerk  and  made  a  part  of  the  record,  if  it  appears 
that  a  charge  given  in  a  case  of  felony  had  a  tendency  to  prejudice  the 
accused,  under  any  state  of  facts,  the  appellate  court  will  correct  the 
error  by  granting  a  new  trial,  even  though  no  objection  was  taken  to 
such  charge  in  the  court  below. 

Erbob  to  the  district  court  for  Nemeha  county. 

E.  W.  ThomaSy  for  plaintiffs  in  eiTor,  contended  that 
the  verdict  was  insufficient  in  law,  that  the  court  erred 
in  instructing  the  jury  that  the  possession  of  stolen  prop- 
erty, unaccompanied  l)y  other  circumstances  of  guilt,  is 
sufficient  to  warrant  a  conviction,  that  the  court  erred  in 
stating  to  the  jury  the  charge  contained  in  the  indict- 
ment, and  also,  in  giving  a  definition  of  larceny.  Our 
statute  gives  no  definition  of  larceny,  and  consequently, 
the  term  is  to  be  understood  as  meaning  tlie  same  as  at 
common  law.  The  People  v.  Chambers^  18  CaLy  382. 
The  People  v.  Antonio,  27  Id.,  404.  Durant  v.  The 
People,UMich.y 351.  S Green Fv.,  151,157.  2  Whart., 
Crim.  Law,  1750-1769. 

George  H.  Roberts,  Attorney-Generaly  and  J.  H. 
Broody,  District  Attorney,  for  the  People,  contended, 
mainly,  that  the  points  must  be  raised  in  the  court  below, 
which  will  not  be  reversed  without  an  opportunity  to 
exercise  its  judgment,  and  no  party  can  be  allowed  to  lie 
in  wait  to  originally  raise  points  in  the  court  of  last 
resort;  else  no  conviction  would  stand,  and  every  convic- 
tion would  be  reversed  to  endless  extent,  and  the  practice 
of  taking  exceptions  or  raising  points  in  the  trial  court 
would  soon  be  obsolete.  The  defendant  has  his  counsel, 
and  that,  too,  paid  by  the  state  if  he  is  not  able;  and  he 
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has  his  right  to  a  bill  of  exceptions,  motion  for  new  trial, 
motion  in  arrest  of  judgment,  and  writ  of  error  to  the 
appellate  court  where  he  comes  wholly  within  the  rule  of 
practice  in  civil  cases  relating  to  exceptions,  etc.  Tecum- 
8eh  Town  Site^  3  ^eb.^  267.  Hughes  v.  Kellogg^  Id.^ 
186.  PaUon  v.  Cobb,  26  Ark.,  616.  Criminal  Code, 
Sec.  482.  Parks  v.  State,  4  Ohio  Stat.,  234.  State  v. 
Osirander,  18  Iowa,  436.  State  v.  Jones,  7  Nev.,  408. 
State  V.  Griggs,  48  Mo.,  557. 

Lake,  Ch.  J. 

The  defendants  in  the  court  below  were  jointly  in- 
dicted, tried,  and  convicted  of  the  crime  of  horse  steal- 
ing, and  have  brought  the  case  here  for  review  by  writ 
of  error. 

I.  The  indictment  contains  four  counts:  the  first  and 
third  counts  charging  the  defendants  with  the  larceny  of 
certain  horses,  and  the  second  and  fourth  counts  charg- 
ing them  with  receiving  horses,  of  a  similar  description, 
knowing  them  to  have  been  stolen.  It  was  contended 
on  the  argument,  by  counsel  for  the  prosecution,  that 
the  property  mentioned  in  the  second  and  fourth  counts 
was  the  same  as  that  described  in  the  other  two,  which 
charge  the  larceny.  This  may  be  so,  but  if  we  look  to 
the  indictment  alone  no  such  inference  could  be  properly 
drawn.  For  aught  that  appears,  the  several  counts  refer 
to  separate,  and  entirely  distinct  oifenses.  But  however 
this  may  be,  inasmuch  as  no  objection  was  made  on  that 
ground  in  the  court  below,  and  the  jury  having  found 
the  defendants  guilty  as  charged  in  the  larceny  counts, 
it  is  too  late  to  raise  it  for  the  first  time  in  this  court 
ShotwelVs  Case,  27  Cal.,  394.  People  v.  Burgess,  35 
CaL,  115. 

II.  It  is  objected  that  tlie  verdict  is  insufficient  in 
law  for  the  reason  that  it  does  not  show  the  value  of  the 
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property  stolen.  This  objection  cannot  be  sustained. 
The  language  of  the  verdict  is,  "We  the  jury  impan- 
eled, and  sworn,  and  charged,  in  this  cause,  do  find  the 
defendants  George  C.  Thompson  and  George  Rhodes 
guilty  as  they  stand  charged  in  the  first  and  third  counts 
of  the  indictment,  and  not  guilty  as  they  are  charged  in 
the  second  and  fourth  counts  of  the  indictment.  And 
we  further  find  the  property  described  in  the  indictment 
to  be  of  the  value  of  one  hundred  and  fifteen  dollars.'* 
Now  we  think  it  would  be  quite  unreasonable  to  pre- 
sume that  this  valuation  was  of  any  other  than  the  prop- 
erty which  the  jury  found  the  defendants  guilty  of  steal- 
ing. So  far  as  disclosed  by  the  record,  it  does  not  appear 
that  any  evidence  was  introduced  upon  the  counts  for 
receiving  stolen  property.  That  subject  was  not  even 
alluded  to  by  the  judge  in  his  instructions,  which  were 
confined  to  the  counts  charging  the  defendants  with 
the  larceny  of  the  horses.  To  justify  the  reversal 
of  a  judgment,  the  alleged  error  must  be  manifest  in 
the  record,  and  not  depend  alone  upon  the  possibilities 
of  construction. 

III.  Objection  is  made  also  to  certain  portions  of  the 
instructions  given  to  the  jury  as  to  the  law  of  the  case. 
The  charge  of  the  judge  w^as  in  writing,  and  became  a 
pail;  of  the  record  of  the  CAse  by  being  filed  as  directed 
by  section  four,  of  the  act  amendatory  of  section  fifty-eight, 
Ch.  14,  of  the  General  Statutes,  approved  February  25, 
1875.  Until  the  passage  of  this  act,  the  instructions 
given  to  a  jury  could  become  a  part  of  the  record 
only  by  means  of  a  bill  of  exceptions,  formally  allowed 
and  certified  by  the  presiding  judge. 

In  at  least  two  essential  particulars  these  instructions 
are  clearly  erroneous;  firsts  in  the  definition  given  of 
larceny,  and  second^  in  the  statement  of  the  effect  to  be 
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given  to  the  fact  of  possession  of  the  property  by  the 
defendants,  after  it  was  taken  from  the  owner. 

On  the  first  point  the  instruction  was  this:  "Larceny 
is  defined  to  be  the  taking  and  carrying  or  leading  away 
the  personal  property  of  another,  without  his  consent 
and  against  his  will,  with  intent  to  appropriate  the  same 
to  the  use  of  the  taker.  Hence,  if  the  taking  of  the 
property  was  with  the  intent  to  convert  the  same  to  the 
use  of  the  taker  the  offense  is  complete."  The  fault  to 
be  found  with  this  definition  is,  that  an  important  in- 
gredient, that  which  distinguishes  larceny  from  a  simple 
trespass,  is  omitted,  viz:  the  aniimuf  furandi^  without 
which  a  taking  is  no  larceny.  People  t?.  Reynolds^  2 
MicL^  422.  Keeley  v,  StaUy  14  /nrf.,  36.  Larceny  is 
not  defined  in  our  statutes,  and  I'esort  must  be  had  there- 
fore to  the  common  law  to  ascertain  what  its  constituent 
elements  are.  "Simple  larceny  is  the  felonious  taking 
and  carrying  away  of  the  personal  goods  of  another,  with 
intent  to  deprive  the  owner  permanently  of  his  property 
therein."  Broom  <b  Hadley^s  Com,,,  Vol.  2,  Am,  Ed.^ 
513.  The  taking  of  the  goods  must  be  with  a  felonious 
intent,  otherwise  there  is  no  larceny.  State  v.  Crvesaer^ 
19  Mo.,  247.     Phelps  v.  The  PeopU,  65  III,  334. 

Now  admitting  that  the  testimony  before  the  jurj 
fully  supported  the  instruction  above  quoted,  and  such 
is  the  presumption  where  the  evidence  is  not  preserved, 
and  that  it  was  clearly  proved  that  the  defendants  had 
done  all  that  the  jury  were  told  would  constitute  a  lar- 
ceny, and  authorize  h  verdict  of  guilty,  it  would  amount 
only  to  a  simple  trespass,  nothing  more.  And  this  being 
so,  it  is  clear  that  this  instruction  was  not  only  erroneous, 
but  must  have  operated  directly  to  the  prejudice  of  the 
accused.    No  other  conclusion  would  be  reasonable. 

The  jury  were  further  instructed  that  "  the  general  rule 
of  law  is,  that  whenever  the  property  of  one  man  which 
has  been  taken  from  him  without  his  knowledge  or  con- 
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Bent,  is  found  upon,  or  in  the  possession  of  another,  or 
others,  it  is  incumbent  on  such  person  or  persons  in 
whose  possession  it  is  fonnd  to  prove  how  they  came  by 
it;  otherwise  the  presumption  of  law  is  that  he  or  they 
obtained  it  feloniously."  Here  it  will  be  observed  that 
the  idea  is  again  pressed  ilpon  the  attention  of  the  jury, 
that  the  mere  proof  of  the  fact  that  the  subject  of  the 
alleged  larceny  was  taken  from  the  owner  "without  his 
knowledge  or  consent,"  would  make  the  crime  complete, 
and  if  the  property  were  found  in  the  defendants'  posses- 
sion it  would  warrant  their  conviction,  unless  they  had 
^'proved^^  that  they  had  come  by  it  honestly. 

Altogether  too  much  importance  is  here  given  to  the 
simple  possession  of  the  property  by  the  accused,  for 
even  if  the  felonious  taking  were  fully  established,  and 
the  possession  of  the  fruits  of  the  larceny  were  the  only 
evidenclB  implicating  the  defendants  in  the  transaction, 
they  were  not  bound  to  "prove"  how  that  possession 
came  about. 

There  is  some  conflict  in  the  authorities  as  to  the  eflect 
to  be  given  to  the  proof  of  possession  of  stolen  property, 
but  we  doubt  very  much  if  one  case  can  be  found  which 
goes  to  th^  extent  of  this  instruction.  Indeed,  some  au- 
thorities hold  that  possession  alone  is  nc^t  sufficient,  in 
any  case,  to  warrant  a  conviction.  On  this  point,  see 
People  V,  Antonioj  27  Cal.,  404.  Durant  v.  The  People^ 
13  Mioh,^  351.  The  better  rule  however  seems  to  be, 
that  if  the  possession  of  the  stolen  article  be  recent  after 
the  theft,  such  evidence  is  sufficient  to  make  out  Kprivia 
facie  case,  proper  to  be  left  to  the  jury,  who  are  the  sole 
judges  of  the  effect  that  should  be  given  to  it.  State  v. 
Merrick^  19  Maine,  398.    1  Phil,  on  Ev,,  634. 

In  the  case  of  State  v.  Merrick,  above  cited,  the  pris- 
oner was  charged  with  the  larceny  of  certain  sheep,  and 
the  court  in  commenting  on  the   instructions  given  to 
the  jury  say:    "It  was,  in  our  judgment,  too  strong  to 
34 
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instmct  the  jury  that  they  must  convict  the  accused  un- 
less he  had  proved  to  their  reasonable  satisfaction  that 
he  c^me  by  the  sheep  otherwise  than  by  stealing."  And 
in  this  case,  while  it  might  have  been  impossible  for  the 
defendants  to  prove  how  they  came  to  be  possessed  of 
the  property,  still,  if  they  had  succeeded  in  raising  in  the 
minds  of  tlie  jury  a  reasonable  doubt  that  they  stole  it, 
they  were  entitled  to  an  acquittal. 

IV.  But  it  was  urged  in  argument  by  counsel  for  the 
prosecution  that,  no  exception  having  been  taken  to  the 
charge  in  the  court  below,  it  is  too  late  to  assign  these 
errors  here  as  ground  for  a  reversal  of  the  judgment. 

The  rule  here  invoked  is  properly  applicable  in  all  civil 
cases,  and  quite  generally  in  criminal  cases  also.  But  in 
the  latter  class  it  is  not  of  universal  application,  especially 
in  capital  and  other  felonies,  where  reviewing  courts  not 
unfrequently  correct  errors  prejudicial  to  the  accused,  or 
where  the  charge  cannot  be  correct  in  any  conceivable 
view  of  the  case,  although  no  objection  was  interposed 
on  that  ground  in  the  court  below.  This  instruction,  as 
before  stated,  is  a  part  of  the  record  of  the  case,  made  so 
by  statute,  and  is  therefore  properly  before  us.  There 
is  no  doubt  whatever  that  the  charge  as  here  set  out  was 
given,  and  the  alleged  errors  in  fact  committed.  It  is 
equally  certain  that  it  had  a  direct  tendency  to  prejudice 
the  accused,  no  matter  what  the  testimony  may  have 
been.  Under  these  circumstances  we  deem  it  to  be  our 
plain  duty  to  correct  the  wrong  by  awarding  to  the  de- 
fendants a  new  trial. 

In  the  case  of  Leoffner  v.  The  State^  10  Ohio  State,  598, 
where  error  was  alleged  in  the  charge  to  the  jury  on  the 
question  of  insanity,  and  no  exception  had  been  taken, 
the  supreme  court  of  Ohio  did  not  refuse  on  that  ground 
to  consider  it.  The  want  of  such  exception  having  been 
suggested,  Mr.  Attorney-General  Walcott,  representing 
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the  state,  made  use  of  the  following  language  which  we 
here  quote  with  approval:  *' While  this  seems  to  be  the 
rule  in  this  state  in  civil  cases,  it  does  not  comport  with 
my  conviction  of  duty  to  argue  that  where  a  charge  is 
spread  upon  the  record,  so  as  to  be  legitimately  before 
the  reviewing  court,  and  it  is  apparent  that  the  prisoner 
has  been  vitally  or  substantially  prejudiced  by  an  erro- 
neous ruling  of  the  charge,  the  reviewing  court\>ught  not, 
8X10  sponte,  to  take  notice  of  the  error  and  reverse  the 
judgment.  No  man's  life  should  be  forfeited  because  of 
the  omission  of  his  counsel  to  take  exception.  Tlie  inter- 
ests of  public  justice  do  not,  in  my  opinion,  require,  or 
even  permit  me  to  urge  this  objection  against  consider- 
ing any  error  in  the  charge  of'  the  court." 

We  conceive  the  same  rule  to  be  appropriate  in  all 
cases  of  felony  where  the  ends  of  justice  seem  to  require 
its  application.    People  v.  Levison^  16  Cal.^  98. 

Kevebsed  and  bemanded. 


William  Fbasheb  and  others,  plaintiffs  in  erboe,  v. 
S.  A.  Ingham  and  others,  defendants  in  error. 

1.  Jadioial  Sale.    The  rule  of  caveat  emptor  applies  to  judicial  sales,  be-' 
cause  from  the  nature  of  the  transaction  there  is  no  one  to  indemnify  the 
purchaser  for  any  loss  he  may  sustain. 

2.    .    Where  the  sheriff  by  mistake,  levied  upon  certain  tracts  of  land 

covered  with  timber,  which  were  appraised  in  the  aggregate  at  the  sum 
of  ^1,634,  and  plaintiff,  relying  upon  the  levy  and  appraisement,  pur- 
chased the  same  for  j(l,090,  procured  a  confirmation  of  the  sale,  and  a 
deed  from  the  sheriff,  and  it  was  afterwards  discovered  that  the  ntimbers 
of  the  land,  levied  upon  and  sold,  did  not  include  the  timber  land,  but 
consisted  of  worthless  sand  banks  on  the  waters  edge  of  the  Missouri 
river,  it  was  held,  on  a  petition  of  the  purchaser  to  set  the  sale  aside,  that 
he  was  entitled  to  relief,  and  the  rule  of  caveat  emptor  did  not  apply. 

8.    :  COSTS.    But  as  the  defendants  did  not  appear  to  be  in  fault,  ii 

was  held,  that  the  costs  should  be  taxed  to  plaintiff. 
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Error  from  the  district  court  of  Neineha  county. 

E.  W.  Thomas  and  J.  II.  Broady^  for  plaintiff  in 
error,  cited  IHlliard  on  VendorSj  684.  Anderson  v. 
Foulke,  2  Uarr.  cfe  Gdh,  346.  22  Barb.,  167.  Bitter 
V.  Henshaw,  7  Iowa,  97.  Dean  v.  Morris,  4  G,  Greene, 
312. 

T,  B.  Stevenson,  for  defendants  in  error,  cited  Gat- 
ling  V.  Jewell,  9  Ifid.,  572.    Ruffner  v,  McConnM,  17 
III.,  212.     Svyden  on   Vendors,  378.     10  Ohio  State,  ' 
577.     Diekerman  v.  Burgess,  20  III.,  266.     6  Ohio,  477. 
14  Ohio,  285.     14  Penn.  State,  9. 

Ma^weix,  J. 

Tlie  petition  alleges  "that  on  the  13th  day  of  Novem- 
ber, 1866,  the  plaintiff  recovered  a  judgment  against  the 
defendants,  for  the  sum  of  $4,003.65,  and  $18.63  costs; 
that  by  virtue  of  an  execution  issued  out  of  the  district 
court  of  Nemeha  county,  upon  said  judgment,  dated 
November  27,  1867,  and  a  venditioni  esspona^  issued 
from  said  county  on  said  judgment,  dated  April  9,  1868, 
and  both  directed  to  the  sheriff  of  said  county,  the  said 
sheriff  did  duly  levy  upon,  appraise,  advertise  and  sell 
certain  real  estate  of  the  defendant,  "W.  II.  Denman,  sit- 
uated in  said  county  of  Nemeha,  at  public  auction,  to  the 
plaintiffs  herein,  and  did  by  mistake  hereinafter  set  forth, 
include,  and  carry  through  the  entire  record  of  the  pro- 
ceedings under  said  writs,  issued  upon  said  judgment,  as 
iiaving  been  duly  levied  upon,  appraised,  advertised,  and 
sold  to  the  plaintiffs  under  said  writs,  the  following 
described  real  estate  of  the  defendant  "W.  H.  Denman, 
situated  in  said  county,  to-wit:  Lot  three  in  section 
twenty-six,  and  lot  two  in  section  thirty-five,  in  town 
seven,  range  fifteen  east,  supposed  to  contain  52.88  acres; 
that  on  the  18th  day  of  September,  1868,  said  court  con- 
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firmed  said  sales,  and  ordered  deeds  to  be  made  by  the 
sheriff  to  the  purchasers  accordingly;  that  said  sales  were 
made  on  the  16th  day  of  May,  1868,  and  the  amount  bid 
and  paid  by  plaintiffs  at  that  time  for  the  above  described 
lands,  was  the  sum  of  $1,090.  *  *  *  The  lands  above 
described  were  at  the  time  of  said  appraisement,  adver- 
tisement, and  sale,  and  ever  since  then  have  been,  mere 
sand  banks  on  the  waters  edge  of  the  Missouri  river,  and 
absolutely  of  no  value  whatever.  Near  by  the  lands 
above  described,  and  separated  therefrom  only  by  a 
slough  projecting  from  said  river,  is  another  tract  of  land, 
which  is  good  timber  land,  and  of  great  value — all  labor- 
ing in  said  proceeding  under  said  writs,  under  the  gross 
and  material  mistake  of  fact,  that  the  description  herein 
before  inserted  applied  to,  and  described,  said  tract  of 
timber  land.  Said  sheriff  levied  upon  said  timber  land, 
and  the  appraisers  duly  chosen,  went  upon  and  appraised 
the  said  tract  of  timber  land  at  the  sum  of  $1,634,  and 
the  said  plaintiffs  purchased  the  same  as  aforesaid,  for  the 
sum  of  $1,090,  all  the  time  in  the  full  faith  that  they 
were  levying  upon  said  timber  land,  and  in  such  full  faith 
and  belief  afterwards  obtained  a  confirmation  of  the  sale, 
and  a  deed  from  the  sheriff  for  said  tracts  of  land,  etc. 
Wlierefore  plaintiffs  pray  judgment  that  said  sale  be  set 
aside,"  etc. 

The  defendants  demurred  to  the  petition  on  the  ground 
that  the  facts  stated  therein  were  not  sufBcient  to  consti- 
tute a  cause  of  action.  The  court  sustained  the  demur- 
rer, to  which  plaintiffs  excepted  and  brought  the  case  into 
this  court  by  petition  in  error. 

In  McOhee  v.  JSUis,  4  Littell^  250,  where  the  debtor 
had  no  title  to  the  property  sold  on  execution,  the  court 
say:  "  But  still  it  would  be  iniquity  to  say  that  he  (the 
debtor)  should  avail  himself  of  the  advantage  and  leave 
the  innocent  purchaser  a  loser;  and  it  is  in  cases  where 
right  exists  without  remedy  at  law,  that  a  court  of  equity 
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applies  its  helping  hand.  That  court,  when  any  legal 
advantage  is  gained  by  one,  which  he  may  keep,  and 
that  advantage  has  resulted  to  him  by  operation  of  law 
in  lieu  of  a  former  claim  or  advantage  over  a  third  person, 
will  relieve  the  case  by  applying  the  doctrine  of  substi- 
tution, and  clothe  him  who  is  the  loser,  for  the  benefit  of 
him  who  has  gained,  with  the  rights  which  such  gainer 
first  had  against  such  third  person." 

In  Laight  v.  Pell,  1  Edwd,  Ch.y  577,  where  a  mistake 
had  been  made  in  the  description  of  the  dimensions  of  a 
house,  sold  on  an  order  of  sale,  the  court  say:  "A  fair 
competition  at  master's  sale  is  encouraged,  while  at  the 
same  time  purchasers  should  understand  that  no  decep- 
tion will  be  permitted  to  be  practiced  upon  them ;  and 
in  a  contract  between  them  and  the  court,  they  will  not 
be  compelled  to  carry  it  into  efifect  nnder  circumstances 
where  it  would  not  be  perfectly  just  and  conscientious  in 
an  individual  to  insist  upon  the  performance  of  it  against 
the  purchaser." 

In  Muir  V,  Craiff,  3  Blackford^  293,  the  question  pre- 
sented was  whether  the  purchaser  at  sheriff's  sale  of  laud 
to  which  the  execution  debtor  had  no  title,  but  which 
belonged  at  the  time  to  the  United  States,  could  recover 
from  the  debtor  in  equity  the  amount  of  the  purchase 
money  paid  to  the  sheriff,  though  no  fraud  in  relation  to 
the  sale  be  imputed  to  the  debtor.  The  court  say:  "Wc 
find  this  question,  so  far  as  it  could  arise  in  a  case  of  the 
sale  of  a  negro,  decided  in  the  affirmative  by  the  court  of 
appeals  of  Kentucky.  McGhee  v,  Ellia^  4  LiU.^  224.  Our 
opinion  is  in  accordance  with  that  decision,  the  principle 
of  which  must,  we  conceive,  be  applicable  to  a  case  of  the 
sale  of  land.  Craig's  debt  to  Jennings  as  to  $295.00  has 
been  paid  by  Muir;  the  consideration  for  that  payment, 
viz.:  the  land  sold  by  the  sheriff  to  Muir  as  Craig's 
property,  has  entirely  failed ;  Muir  must  be  entitled  in 
equity  to  recover  from  Craig,  who  has  received  the 
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benefit  of  the  purchase  money  paid  to  the  sheriff  for 
the  land." 

In  Yates  ds  Woodniff  v.  Little^  6  McLean^  511,  in  an 
action  of  pai*tition,  lots  one  and  two,  in  block  thirty,  in 
Saginaw  Citj',  with  the  warehouse  and  wharf,  were 
appraised  at  $7,000,  and  alloted  to  plaintiffs.  Lot  three, 
in  block  thirty,  was  appraised  at  $200  and  alloted  to  the 
defendant.  Little  and  wife  executed  a  quit  claim  deed 
for  lots  one  and  two  to  the  plaintiffs.  It  was  afterwards  dis- 
covered that  twenty  feet  of  the  warehouse  extended  on  to 
lot  three.  The  court  held:  "The  case  made  by  the  bill 
is  one  of  flagrant  injustice,  though  it  occurred  not  by  the 
contrivance  of  the  defendant  but  through  the  mistake  of 
the  appraisers  and  of  the  parties.  Lots  one  and  two, 
with  warehouse  and  wharf,  were  valued  at  $7,000.  Can 
any  one  suppose  that  one  hundred  feet  only  of  the  ware- 
house was  valued?  Can  anv  one  doubt  that  the  entire 
warehouse  and  the  ground  on  which  it  stood,  with  the 
wharf,  were  included  in  the  valuation?  *  *  *  The 
parties  were  misled,  and  very  naturally,  by  the  report  of 
the  appraisers.  In  making  partition  and  executing  con- 
veyances, they  were  governed  by  that  report.  They 
failed  to  do  what  the  plaintiffs  and  defendant  intended 
to  do,  and  it  is  most  unjust  and  unequitable  for  the 
defendant  to  claim  the  advantage  in  the  partition  which 
the  mistake  has  given  him." 

There  is  no  doubt  the  rule  of  caveat  emptor  applies  to 
all  judicial  sales  of  real  estate,  for  the  reason,  as  stated 
by  the  supreme  court  of  the  United  States,  that  "  from 
the  nature  of  the  transaction,  there  being  no  one  to 
whom  recourse  can  be  had  for  indemnity  against  any 
loss  which  may  be  sustained."  The  Monte  Allegro^  9 
Wiveat,,  616. 

Our  statute  requires,  "whenever  execution  maybe  lev- 
ied upon  any  lands  and  tenements,  the  oflScer  levying  the 
same  shall  call  an  inquest  of  two  interested  freeholders 
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wlio  shall  be  residents  of  the  county  wliere  the  lands 
taken  on  execution  are  situated,  and  administer  to  them 
an  oath  impartially  to  appraise  the  proi>erty  so  levied 
upon,  and  such  officer  together  with  said  freeholders  shall  ! 

appraise  said  property  at  its  real  value  in  money."  It  is 
also  provided  that  in  no  case  shall  the  officer  sell  any  such 
land  for  less  than  two-thirds  of  the  appraised  value. 
These  provisions  of  the  law  ai^  intended  primarily  for 
the  protection  of  the  debtor;  but  it  is  reasonable  to  sup- 
pose that  a  valuation  tlms  made  under  oath  by  disinter- 
ested freeholders,  residing  in  the  county,  is  frequently 
accepted  by  bidders  personally  unacquainted  with  the 
land  oflFered  for  sale  as  a  correct  estimate  of  its  value, 
and  they  bid  accordingly. 

If  it  should  be  made  to  appear  on  an  application  to 
confirm  a  sale  of  real  estate  that  the  sale  had  not  been 
conducted  fairly,  or  that  a  fair  opportunity  to  bid  had 
not  been  given  to  every  one  desiring  to  purchase,  or  that 
any  of  the  essential  requirements  of  the  law  had  not 
been  complied  with,  it  would  be  the  duty  of  the  court  to 
set  the  sale  aside. 

In  sales  of  this  kind  the  court  becomes  the  agent 
through  which  the  property  of  the  judgment  debtor  is 
sold,  and  the  proceeds  applied  in  payment  of  the  judg- 
ment. But  only  real  estate  to  which  the  debtor  has  the 
legal  title  can  be  sold  on  execution,  and  while  there  is 
no  warranty  of  the  title,  the  purchaser  takes  the  interest  of 
the  debtor  therein.  The  intention  of  the  law  is  that  the 
purchaser  shall  receive  an  equivalent  for  the  purchase 
money  in  the  debtor's  interest  in  the  property  sold.  If 
therefore  the  debtor  have  no  interest  in  the  land  sold,  or 
if  the  purchaser  receives  nothing  in  return  for  the  pur- 
chase money,  and  he  has  been  induced  to  purchase  under 
anentire  misapprehension  of  the  facts  in  regard  to  the 
title  or  condition  of  the  property,  a  court  of  equity 
will  grant  relief  in  a   proper  case,  and   the    rule   of 
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caveat  emptor  has  no  application.  It  is  for  the  inter- 
est of  all  parties  concerned — debtors  as  well  as  cred- 
itors— that  judicial  sales  should  be  fairly  conducted  in 
all  respects.  Ordinarily  it  will  be  found  that  bidders 
at  such  sales  understand  the  exact  condition  of  the  title 
of  the  property  they  are  endeavoring  to  purchase. 
But  to  refuse  relief  in  a  proper  case  discourages  compe- 
tition and  tends  to  depreciate  the  value  of  real  property 
offered  for  sale  under  process  of  the  court. 

The  petition  clearly  states  facts  sufficient  to  constitute 
a  cause  of  action.  The  judgment  of  the  district  court  is 
therefore  reversed  and  the  cause  remanded  for  further  pro- 
ceedings, but  as  the  defendants  do  not  appear  to  have 
been  in  fault,  the  costs  will  be  taxed  to  the  plaintiffs. 


Lake,  Ch.  J.,  concurred. 


Judgment  acoobdingly. 


State  of  Nebraska,  ex  bel..  The  Atohinson  and  Ne- 
braska Railroad  v.  The  Board  of  County  Com- 
missioners of  Lancaster  County. 


1. 


2. 


3. 


Taxation:  commencement  fee  in  the  supreme  court.  The  impo- 
istion  of  a  tax  upon  parties  commencing  suits  in  the  supreme  court,  is 
not  in  violation  of  the  constitution,  providing  that  the  mode  of  levying, 
taxes  shall  be  by  valuation,  and  giving  the  legislature  power  to  tax  certain 
specified  business  classes,  among  which  litigants  are  not  enumerated. 

:  POWER  of  the  legislature.    The  taxing  power  vested  in 


the  legislature  is  without  limit,  except  such  as  may  be  prescribed  by  the 
constitution  itself. 

:  .    The  maxim — txpressio  umius  est  txclusio  aUerims — does 


not  apply  in  the  construction  of  constitutional  provisions  regulating  the 
taxing  power  of  the  legislature. 


This  was  a  motion  for  an  order  of  the  court  requiring 
the  clerk  to  iile  and  enter  upon  the  appearance  docket, 
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and  other  proper  records,  the  application  of  the  rehitor 
for  a  writ  of  mandamus  against  tlie  defendants.  The 
grounds  for  the  motion  were  that  the  clerk  had  refused 
to  file  the  application,  unless  the  relator  paid  the  fee  of 
ten  dollars  imposed  by  the  provisions  of  section  twenty- 
six,  of  chapter  twenty-two,  of  the  Greneral  Statutes  1873, 
entitled  "  Fees." 

These  sections  of  that  chapter  were  enacted  in  1867, 
in  pursuance  to  a  clause  contained  in  the  constitution 
then  in  force,  and  providing  that  the  amount  so  taxed 
should  be  held  as  a  judiciary  fund,  to  be  applied  in 
j)ayment  of  the  salaries  of  the  justices  of  the  supreme 
court.  Constitution  of  1867,  Article  /F,  Sec.  7.  The 
statute  itself  does  not  provide  that  the  tax  thus  imposed 
shall  be  used  for  the  payment  of  the  salaries  of  the  judges, 
and  the  judiciary  fund  and  its  disposition,  only  existed 
by  virtue  of  the  constitutional  provision  just  mentioned. 
By  virtue  of  the  statute,  the  money  is'  paid  into  the  state 
treasury  in  the  same  manner  as  all  other  taxes. 

With  these  provisions  in  force,  on  the  first  day  of 
November,  1875,  the  present  constitution  took  effect. 

S.  B.  Galey  and  R.  O.  Knight^  for  the  motion. 

Gantt,  J. 

The  only  question  raised  by  this  motion  is,  whether 
section  26,  chapter  XXII,  General  Statutes  of  1873, 
requiring  a  tax  to  be  paid  on  the  commencement  of  any 
suit  in  the  supreme  court,  is  inconsistent  with  the  new 
constitution. 

The  act  provides  that  "upon  the  commencement  of 
any  suit  in  the  supreme  court,  the  party  so  entering  the 
same,  shall  pay  to  the  clerk  of  that  court  the  sum  of  ten 
dollars."  The  act  further  provides  that  if  the  person 
desiring  to  commence  a  suit,  shall  file  with  the  clerk  an 
affidavit,  that  he  is  unable  on  account  of  poverty,  to  pay 
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the  fee,  the  clerk  shall  enter  the  fact  on  his  journal,  and 
the  suit  upon  the  docket,  and  the  fee  shall  be  taxed  and 
collected  as  other  costs.  The  clerk  shall  pay  the  fees  so 
collected  to  the  treasurer  of  the  county  in  which  the  court 
ie  held;  and  the  county  treasurer  shall  pay  the  amount 
of  such  fees  so  received  by  him  to  the  state  treasurer. 

Section  1,  Article  XVI,  of  the  constitution  declares 
"that  no  inconvenience  may  arise  from  the  revisions  and 
changes  made  in  the  constitution  of  this  state,  and  to 
carry  the  same  into  effect,  it  is  hereby  ordained  and 
declared  that  all  laws  in  force  at  the  time  of  the  adop- 
tion of  this  constitution,  not  inconsistent  therewith, 
*  *  *  *  shall  continue  to  be  as  valid  as  if  this  con- 
stitution had  not  been  adopted." 

But  section  1,  Article  IX,  entitled  "Revenue  and 
Finance,"  provides  that  "  the  legislature  shall  provide 
such  revenue  as  may  be  needful,  by  levying  a  tax  by 
valuation,  so  that  every  person  and  corporation  shall  pay 
a  tax  in  proportion  to  the  value  of  his,  her,  or  its  prop- 
erty, the  value  to  be  ascertained  in  such  manner  as  the 
legislature  shall  direct,  and  it  shall  have  power  to  tax 
peddlers,  auctioneers,  brokers,  hawkers,  commission  mer- 
chants, showmen,  jugglers,  innkeepers,  liquor  dealers, 
toll  bridges,  ferries,  insurance,  telegraph  and  express 
interests  or  business,  venders  of  patents,  in  such  manner 
as  it  shall  direct  by  general  law,  uniform  as  to  the  class 
upon  which  it  operates." 

It  is  therefore  contended  on  the  part  of  the  relator, 
that  by  this  section  the  taxing  power  of  the  legislature 
is  limited  to  the  objects  and  classes  of  business  enumer- 
ated, and  that  as  the  tax  required  to  be  paid  on  the  com- 
mencement of  suits,  is  not  included  in  any  one  of  the 
classes  thus  enumerated,  the  act  imposing  such  tax  is 
inconsistent  with  the  constitution  and  void. 

Tlie  constitution  vests  the  legislative  authority  in  a 
senate  and  house  of  representatives,  with  certain  re- 
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strictioDS  and  limitations  imposed  on  that  body,  plainly 
expressed  in  the  instrument  itself;  but  independent  of 
these  limitations,  it  is  said  that  the  legislative  power  is 
supreme  within  its  proper  sphere.  Hence,  the  constitu- 
tion of  the  state,  according  to  the  rule  which  seems  to 
be  well  settled,  is  not  regarded  as  a  grant  but  rather  as 
a  restriction  of  legislative  power,  and  so  "in  an  inquiry 
as  to  whether  a  statute  is  constitutional,  it  is  for  those 
who  question  its  validity  to  show  that  it  is  prohibited." 
Cooley  in  his  work  on  Constitutional  Limitations,  479, 
says  that  "the  power  to  tax  rests  u]>on  necessity,  and  is 
inherent  in  every  sovereignty;''  and  Chief  Justice  Mar- 
shall, in  the  case  of  the  Providence  Bank  v.  BiUinge^  4^ 
Peters,  563,  says  that  "the  power  of  legislation,  and  con- 
sequently of  taxation,  operates  on  the  persons  and  prop- 
erty belonging  to  the  body-  politic.  This  is  an  original 
principle  which  has  its  foundation  in  society  itself.  The 
interest,  wisdom,  and  justice  of  the  representative  body, 
and  its  relations  with  its  constituents,  furnish  the  only 
security,  where  there  is  no  express  contract,  against  un- 
just and  excessive  taxation,  as  well  as  against  unwise 
legislation  generally."  The  rule  is  well  settled  that  the 
taxing  power  vested  in  the  legislature  is  without  limit, 
except  such  as  may  be  prescribed  by  the  constitution 
itself. 

But  does  the  section  of  the  revenue  article,  now  under 
consideration,  limit  or  restrict  this  power  of  taxation 
exclusively  to  the  objects  and  classes  therein  enumerated! 

The  theory  of  construction,  advanced  on  the  part  of 
the  relator,  assumes  that  this  power  is  limited  by  impli- 
cation, upon  the  principle,  expressio  uniua  est  escclusio 
alteritcs;  but  does  this  rule  apply  to  the  taxijig  power  of 
the  legislature!  I  think  not.  And  as  no  positive  restric- 
tion is  imposed  on  the  exercise  of  this  power  in  respect 
to  other  matters,  not  included  in  the  objects  and  classes 
enumerated,  I  think  the  rule  is,  that  the  framers  of  the 
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constitution  relied  for  protection  in  this  regard  npon  the 
wisdom  and  justice  of  the  representative  body  and  the 
accountability  of  its  members  to  the  people,  rather  than 
the  restraining  power  of  the  courts  of  law.  It  is  said 
that  "the  courts  can  enforce  only  those  limitations  which 
the  constitution  imposes,  and  not  those  implied  restric- 
tions, which,  resting  on  theory  only,  the  people  have 
been  satisfied  to  leave  to  the  judgment,  patriotism,  and 
sense  of  justice  of  their  representatives."  Cooley  Con, 
JAm.^  129.     Stdte  v.  McCann^  21  Ohio  State^  210. 

In  construing  constitutions  with  a  provision  that  the 
tax  shall  be  "equal  and  uniform,"  it  has  been  held  that 
these  words  apply  only  to  a  direct  tax  on  property,  in 
order  to  prevent  an  arbitrary  taxation  without  regard  to 
value  in  respect  to  the  kind  or  quality  of  property;  and 
that  such  clause  is  no  limitation  on  the  power  of  the 
legislature  as  to  other  objects  of  taxation.  Hence,  under 
such  clause,  specific  taxes  have  been  sustained  as  a  valid 
exercise  of  legislative  power.  Sawyer  v.  City  of  Alton, 
3  Scam.,  127.  Alani^r  v.  Governor,  1  Texas,  637. 
Franklin  v.  National  Iriaurance  Co,,  43  Missouri,  491. 

And  in  Sawyer  v.  City  of  Alton  it  is  further  held, 
that  "it  is  competent  for  the  legislature  to  exercise  all 
powers  not  forbidden  in  the  constitution  of  the  state,  and 
delegated  to  the  general  government,  nor  prohibited  to 
the  state  by  the  constitution  of  the  United  States." 

In  Pullen  v.  The  Commissioners,  66  North  Carolina, 
364,  the  facts  showed  that  P.  S.  died,  leaving  a  will,  by 
which  she  bequeathed  a  large  amount  of  personal  prop- 
erty to  strangers,  and  made  the  plaintiff  her  executor. 
The  property  was  taxed  uniformly  with  other  property, 
and  was  also  subjected  to  a  tax  as  a  legacy — not  regarded 
as  a  tax  on  property,  but  rather  as  a  tax  imposed  on  the 
succession,  on  the  right  of  the  legatee  to  take  under  the 
will.  Tlie  court  said  "it  was  argued,  that  because  the 
constitution   (Art   V.,  Sec.  3,)  says  that  'the  general 
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assembly  may  also  tax  trades,  professions,  franchises,  and 
incomes,'  and  as  the  right  of  succession  cannot  be  tech- 
nically classed  under  either  of  these  heads,  it  mnst  be 
implied  that  the  legislature  was  forbidden  to  tax  such  a 
right  on  the  rule  of  inteqjretation  that  the  expression 
of  a  thing  implies  the  exclusion  of  another."  Held^ 
that  this  implication  is  too  slight  and  does  not  apply  in 
such  case,  and  that  "it  is  not  by  such  artificial  rules  that 
constitutions  are  to  be  construed." 

Upon  both  principle  and  authority  we  are  of  opinion 
that  the  motion  must  be  overruled. 

Motion  overruled. 
All  of  the  judges  concurred. 


Joseph  B.  McDowell,  plaintiff  in  error,  v.  Samuel  G. 

Thomas,  defendant  in  error. 

1.  Arbitration:  Where  it  is  clearly  shown  that  an  award  of  arbitratois  has 
been  obtained  by  fraud,  corruption,  or  other  undue  means,  it  ^ould  be 
set  aside ;  but  the  fact  that  a  party  seeking  to  avoid  the  award  swears 
that  he  believes  it  has  been  so  obtained,  is  no  evidence  whatever.  The 
facts  and  circumstances  on  which  the  afiiant  bases  his  belief  should  be 
set  out  in  detail,  and  all  the  evidence  on  which  he  relies  presented  to  the 
court  to  which  the  award  has  been  returned. 

2.  :  APPEALS.  A  party  aggrieved  by  a  judgment  affirming  or  set- 
ting aside  an  award  of  arbitrators  may  appeal,  but  the  evidence  pre- 
sented to  the  court  below  must  be  preserved  by  bill  of  exceptions,  other- 
wise no  foundation  has  been  laid  on  which  to  predicate  an  appeal. 

Judgment  having  been  rendered  against  McDowell  in 
the  probate  court  of  Jefferson  county  upon  an  award  of 
arbitrators,  he  appealed  to  the  district  court,  and  judg- 
ment being  rendered  there  dismissing  his  appeal,  he 
brought  the  cause  here  by  petition  in  error. 
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N.  K,  Griggs^  for  plaintiff  in  error. 

W.  P.  Freeman  and  Paren  England^  for  defendant 
in  error. 

Maxwell,  J. 

Title  28,  Chapter  57,  General  Statntes,  page  658,  en- 
titled "  Arbitration,"  under  which  the  proceedings  in  this 
case  were  had,  provides  that  "all  controversies  which  ' 
might  be  the  subject  of  civil  actions  may  be  submitted 
to  the  decision  of  one  or  more  arbitrators  as  hereinafter 
provided;"  that  "the  parties  themselves,  or  those  par- 
ties who  might  lawfully  have  controlled  a  civil  action  in 
their  behalf  for  the  same  subject  matter,  must  sign  an 
agreement  specifying  particularly  what  demands  are  to 
be  submitted,  the  names  of  the  arbitrators,  and  the  court 
by  which  the  judgment  on  the  award  is  to  be  rendered," 
which  must  be  signed  by  the  parties  and  acknowledged 
l>efore  a  justice  of  the  peace;  that  "all  the  rules  pre- 
scribed by  law  in  cases  of  referees  are  applicable  to  arbi- 
trators, except  as  herein  otherwise  provided,  or  except  as 
otherwise  agreed  upon  by  the  parties;"  and  that  "the 
award  may  be  rejected  by  the  court  for  any  legal  and 
sufficient  reasons,  or  it  may  be  re-committed  for  a  re- 
hearing to  the  same  arbitrators,  or  any  others  agreed 
upon  by  the  parties." 

In  the  case  of  The  Boston  Water  Power  Co.  v.  Chay^ 
6  Met,^  131,  the  court  held:  "It  is  clearly  settled  that 
an  award  is  prima  facie  binding  on  the  parties,  and  the 
burden  of  proof  is  upon  the  party  who  would  avoid  it.  In 
general,  arbitrators  have  full  power  to  decide  upon  ques- 
tions of  law  and  fact  which  directly  or  incidentally  arise 
in  considering  and  deciding  questions  embraced  in  the 
submission.  As  incident  to  the  questions  of  fact,  they 
have  power  to  decide  all  questions  as  to  the  admission 
and  rejection  of  evidence,  as  well  as  the  credit  due  to 
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evidence,  and  the  inferences  of  fact  to  be  drawn  from  it. 
*  *  *  The  class  of  cases  in  which  the  court  will  set 
aside  the  award  upon  matter  not  arising  out  of  the  sub- 
mission and  award  is,  when  there  is  some  corruption, 
partiality,  or  misconduct  on  the  part  of  the  arbitrators, 
or  some  fraud  or  imposition  on  the  part  of  the  party  at- 
tempting to  set  up  the  award,  by  means  of  which  the 
arbitrators  were  deceived  or  misled.  In  neither  of  these 
cases  is  the  result  the  deliberate  and  fair  judgment  of  the 
judges  chosen  by  the  parties :  the  former  is  the  result  of 
prejudice,  uninfluenced  by  law  and  fact;  the  latter  may 
be  a  true  judgment,  but  on  a  case  falsely  imposed  on 
them  by  the  fraud  of  a  party." 

Where  it  is  clearly  shown  that  an  award  has  been  ob- 
tained by  fraud,  corruption,  or  other  undue  means,  it  is 
the  duty  of  the  court  to  which  the  award  has  been  re- 
turned to  set  it  aside.  But  the  fact  that  a  party  swears 
that  he  believes  an  award  has  been  so  obtained  is  no  evi- 
dence whatever.  All  the  facts  and  circumstances  on 
which  the  party  bases  his  belief  must  be  presented  to  the 
court,  and  an  opportunity  given  to  all  parties  interested 
to  be  heard,  before  an  award  can  be  set  aside  on  the 
grounds  herein  alleged.  Then  if  either  pArty  is  dissatis- 
fied with  the  judgment  of  the  court,  and  desires  to  appeal, 
it  is  his  duty  to  preserve  the  evidence  by  a  bill  of  excep- 
tions, and  the  case  may  then  be  reheard  on  the  testimony. 
It  is  apparent  from  the  bill  of  exceptions  that  there  was 
no  evidence  whatever  before  the  probate  court  of  Jeffer- 
son county  to  sustain  the  charges  of  the  plaintiff  in  error. 

We  place  no  stress  whatever  on  the  agreement  of  the 
parties  that  the  award  "  shall  be  final  and  conclusive," 
because  such  a  stipulation  cannot  bind  a  party  to  abide 
an  award  obtained  against  him  by  fraud  or  corruption. 
There  being  no  grounds  on  which  to  predicate  an  appeal, 
the  judgment  of  the  district  court  must  be  affirmed. 

Judgment  affibmed. 
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KiCHABD  D.  Curry,  plaintiff  in  error,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1.  Fnotiea  in  Criminal  Caaei :  challenge  of  jurors.  A  juror  chal- 
lenged for  cause,  after  stating  that  he  had  formed  and  expressed  an 
opinion,  added.  "  I  talked  pretty  loud  when  I  heard  of  the  assault.  My 
opinion  is  based  upon  general  rumor,  and  newspaper  reports.  TAtitJk 
I  could  return  a  fair  and  impartial  verdict.  I  think  I  could  now,  dut  / 
mi^kt possiily  lean  a  lUiU  the  other  way.**    Held^  incompetent. 

3.  .  The  scope  and  effect  of  section  468,  of  the  criminal  code,  rela- 
ting to  the  causes  for  challenge  of  jurors — stated. 

S.  — — :  INSTRUCTIONS  TO  JURY.  It  is  not  error  to  refuse  to  give  cor- 
rect instructions,  if  the  court  has  already  charged  the  jury  substantially 
as  asked. 

4.    :  AVERMENTS  OF  INDICTMENT.    Where  in  an  indictment  for  an 

assault  with  intent  to  commit  murder  it  was  averred,  that  the  assault  was 
made  with  "  deliberate  and  premeditated  malice,"  held,  that  a  convic- 
ti#i  might  be  had,  where  the  assault  was  committed  purposely  and 
maliciously,  but  without  deliberation  and  premeditation. 

f .  — . :  INSTRUCTIONS  TO  JURY.  On  the  trial  of  an  indictment  for  an 
assault  with  intent  to  murder,  the  court  charged  the  jury,  that  "  if  a 
person  willfully  does  an  act  which  has  a  direct  tendency  to  destroy 
another's  life,  the  natural  and  necessary  conclusion  from  the  act  is,  that 
he  intended  to  destroy  such  person's  life."  Held,  erroneous,  in  this,  that 
as  death  was  not  produced  but  only  a  serious  bodily  injury,  while  the 
intention  to  destroy  life  might  have  been  a  reasoiuible  presumption,  it 
was  not  necessarily  the  9Hly  one.  A  person  is  presumed  to  do  that  which 
he  voluntarily  and  willfully  does  in  fact  do ;  but  if  the  intent  is  to  be  car- 
ried heyond  the  result  actually  produced  by  the  acts  of  the  accused,  evi- 
dence must  be  introduced  to  justify  the  jury  in  so  finding. 

0,    .     Upon  the  question  of  intent,  the  jury  were  further  instructed 

if  they  found  that  a  dangerous  and  deadly  weapon  was  willfully  used 
with  a  violence  sufficient  to  produce  death,  they  would  have  the  right  to 
infer  from  that  fact  the  intention  to  produce  death*  Held,  error,  not 
being  warranted  by  the  fects  of  the  case. 

7.    .    Where  the  charge  of  the  court  is  wholly  unsupported  by  the 

evidence,  and  calculated  to  mislead  the  jury,  the  judgment  will  be 
reversed. 

Error  to  the  district  court  of  Douglas  county. 
35 
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It  was  an  indictment  for  an  assault  upon  Edward 
Rosewater,  with  intent  to  murder.  The  trial  below 
before  Savage,  J.,  resulted  in  a  verdict  of  guilty,  and  the 
sentence  of  the  prisoner  tb  the  penitentiary  for  four 
years.  He  sued  out  a  writ  of  error  to  this  court.  Among 
other  instructions  asked  for  on  his  behalf,  and  refused, 
was  the  following:  "The  jury,  before  they  can  convict 
in  this  case,  must  find  from  the  evidence  that  the  attack 
upon  Bosewater  was  made  by  Curry  unlawfully,  willfully, 
feloniously,  maliciously,  purposely,  and  of  his  the  said 
Curry's  deliberate  and  premeditated  malice,  to  commit 
a  murder.  That  if  they  are  not  satisfied  beyond  a 
reasonable  doubt  of  the  truth  of  the  aforesaid  allegations, 
contained  in  the  indictment,  they  must  acquit." 

Further  facts  appear  in  the  opinion. 

C.  A.  Baldwin,  for  plaintifi^  in  error,  contended,  inter 
alia,  that  there  was  error  in  refusing  the  above  in^ruc- 
tion,  which  was  in  the  very  language  of  the  indictment; 
that  although  the  indictment  would  be  good  without  the 
allegation  of  "  deliberate  and  premeditated  malice,"  yet 
being  so  averred,  it  must  be  proved  as  made.  State  v, 
Coppj  15  i\r.  IT,,  212.  Commonwealth  v.  Atwood,  11 
Mass.,  93.  Com.  v..  Tuck,  20  Pick.,  356.  Com^  v. 
Hope,  22  Pick.,  1.  State  v.  Nolle,  15  Me.,  476,  The 
plaintiff  in  error  committed  an  assault  and  battery, 
nothing  more.  The  law  will  presume  that  he  intended 
to  commit  an  assault  and  battery,  and  nothing  more.  If 
any  intent  beyond  the  act  done  is  claimed,  it  must  be 
proven,  as  by  threats,  etc.  In  this  case  there  is  no  evi« 
dence  of  intent  other  than  that  relating  to  the  assault 
Tlie  intent  is  the  gist  of  the  offence,  and  must  be  spe- 
cifically proved.  Morgan  v.  State,  13  Sm^dee  cfe  Mareh.^ 
243.  Miller  v.  People,  5  Barb.,  203.  People  v.  Shawj 
1  Park.,  327. 
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W. «/".  Connelly  District  Attorney y  for  the  state,  cited, 
Sharp  V.  The  State,  19  Ohio,  379.  State  v.  Nichols,  8 
Cofm.,  496.  Walk&r  v.  The  State,  8  Tnd.,  290.  Bond 
V.  The  State,  23  Ohio  State,  356. 

Lake,  Ch.  J. 

Several  errors  are  assigned,  but  we  shall  content 
ourselves  with  noticing  those  only  that  were  relied  upon 
in  the  argument  as  ground  for  a  reversal  of  the  judg- 
ment. 

I.  During  the  formation  of  the  trial  jury,  several 
exceptions  were  taken  on  behalf  of  the  prisoner  to  the 
rulings  of  the  judge,  which  call  for  a  construction  of  Sec, 
468,  of  the  criminal  code.  And,  on  this  point,  it  will 
suffice  to  take  the  case  of  a  single  juror  for  the  purpose 
of  giving  our  views  of  the  scope  and  eflfect  of  this  sec* 
tion,  and  the  extent  of  its  modification  of  the  common 
law  rule  of  the  courts  on  this  subject. 

J.  O.  Corby  was  called  into  the  jury  box,  and  being 
examined  on  his  voir  dire  said,  that  he  had  both  formed 
and  expressed  an  opinion  as  to  the  prisoner's  guilt.  He 
said  further,  "I  talked  pretty  loud  when  I  heard  of  it  " 
(the  assault).  "  My  opinion  is  based  upon  general  rumor, 
and  newspaper  reports;  think  I  could  return  a  fair  and 
impartial  verdict.  I  think  I  could  now,  but  /  might 
pombVy  lean  a  little  the  other  toay.^^  This  was  very 
frank  in  the  juror,  and  was  a  plain  expression  of  some 
doubt  in  his  own  mind  of  his  ability  to  decide,  impar- 
tially, between  the  state  and  the  accused.  He  "  might 
lean  a  little  ths  other  way^^  from  an  upright,  impartial 
attitude;  but  just  how  far,  or  in  the  direction  of  which 
party,  he  did  not  inform  the  court. 

Our  constitution,  in  section  eleven  of  the  bill  of  rights, 
guarantees  to  every  person  accused  of  crime,  "a  epeedy, 
public  trial,  hy  an  impartial  jury  of  the  courdy,  or  die^ 
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triot  in  whi<ih  the  offense  is  alleged  to  hofee  been  coin- 
tnitted,^^  This  is  the  paramount  law,  and  if  tlie  section 
of  the  statute  under  consideration  could  be  said  to  be  in 
conflict  with  it,  in  any  particular,  to  that  extent  the  stat- 
ute  would  of  course  be  inoperative.  But  we  fail  to  per- 
ceive any  conflict  between  these  two  laws,  apd  we  regard 
them  as  being  in  full  harmony  with  each  other.  The 
statute,  if  properly  interpreted,  requires  the  utmost  cajra 
and  fairness  in  the  selection  of  jurors  in  criminal  trial* 

If  a  person  called  as  a  juror  ''  has  formed,  or  expressed, 
an  opinion  as  to  the  guilt  or  innocence  of  the  accused," 
and  nothing  further  be  shown,  it  is  good  ground,  under 
this  statute,  for  challenge  for  cause.  And  before  the 
court  would  be  justified  in  overruling  such  challenge,  and 
in  retaining  the  juror,  it  must  appear  that  he  is  clearly 
within  the  exception  to  the  geneml  rule  of  disqualifica- 
tion just  stated,  which  is, — ^^Promdedy  that  if  a  juror 
shall  state  that  he  has  formed  or  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  accused,  the  court  shall 
thereupon  proceed  to  examine  on  oath  such  juror  as  to 
the  ground  of  such  opinion;  and  if  it  shall  appear  to 
have  been  founded  upon  reading  newspaper  statements, 
communications,  comments  or  reports,  or  upon  rumor 
or  hearsay,  and  not  u]>on  conversation  with  witnesses  of 
the  transaction,  or  reading  reports  of  their  testimony,  or 
hearing  them  testily,  and  the  juror  shall  say,  on  oath, 
that  he  feels  able,  notwithstanding  such  opinion,  to  ren- 
der an  impartial  verdict  upon  the  law  and  the  evidence, 
the  court,  if  satisfied  that  said  juror  is  impartial  and 
will  render  such  verdict,  may  in  its  discretion  admit  such 
juror  as  competent  to  serve  in  such  case." 

We  think  it  is  clear  that  where  the  ground  of  chal- 
lenge is  the  formation,  or  expression,  of  an  opinion  by 
the  juror,  before  Idie  court  can  exercise  any  discretion  as 
to  his  retention  upon  the  panel,  it  must  be  sho^vn  by  an 
examination  of  the  juror,  on  his  oath,  not  only  that  his 
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opinion  was  formed  solely  in  the  manner  stated  in  'this 
proviso,  but,  in  addition  to  this,  the  jnror  must  swear, 
unequivocally  "  that  he  feels  able,  notwithstanding  such 
opinion,  to  render  an  impartial  verdict  upon  the  law  and 
the  evidence."  If  he  express  the  least  doubt  of  his  abil- 
ity to  do  so  he  should  not,  in  the  face  of  a  challenge 
for  cause,  be  retained.  And  even  where  by  his  formal 
answers,  the  juror  brings  himself  within  the  letter  of  the 
statutory  qualification,  if  the  court  should  discover  the 
least  sympton  of  prejudice  or  unfairness,  or  an  evident 
desire  to  sit  in  the  case  he  should,  in  justice  both  to  the 
state  and  the  accused,  be  rejected. 

The  juror  Corby  was  of  opinion  that  he  "  might  lean 
a  little  the  other  way,"  that  is,  against  the  return  of  an 
impartial  verdict.  But  it  is  altogethw  immaterial 
whether  he  leaned  little  or  much.  To  render  him  com« 
petent  he  must  not  lean  at  all,  neither  for  nor  against 
the  one  party  or  the  other.  No  inquiry  can  be  entered 
upon,  as  to  the  extent  of  a  juror's  bias  or  prejudice;  if  he 
be  not  certain  of  their  non-existence  he  ought  not  to  be 
permitted  to  sit  upon  the  jury  in  any  case. 

We  are  of  opinion  that  Corby's  examination  showed 
him  to  be  disqualified.  But  he  waS' retained  against  the 
challenge  of  the  accused,  who  was  compelled  to  resort  to 
one  of  his  peremptory  challenges  for  his  removal.  In 
this  there  was  error  to  the  prejudice  of  the  prisoner. 

The  examinations  of  several  other  '6f  the  jurors,  who 
were  challenged  for  cause  on  the  ground  of  the  formation 
of  opinions,  are  far  from  satisfactory.  One  of  the  positive 
requirements  of  this  proviso  is,  that  the  juror's  opinion 
must  be  shown,  aflBnnatively,  not  to  have  been  formed 
from  "conversations  with  witnesses  of  the  transaction" 
to  which  it  relates.  But  the  jurors  to  whom  we  now 
refer  answered  simply  that  the  persons  with  whom  they 
conversed,  and  from  whom  they  derived  their  informa- 
tion, "  did  not  claim  to  be  witnesses  of  the  transaction." 
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For'anght  that  is  disclosed,  they  may  have  been  eye- 
witnesses of  the  entire  affray,  or,  at  least,  the  jurors  may 
.have  supposed  they  were  from  the  character  of  the  com- 
munications made,  which  would  have  been  equally  objec- 
tionable and  fatal  to  their  qualification  to  sit  in  the  case. 

fiut  the  change  wrought  in  tlie  practice,  by  this  section 
of  the  statute,  as  to  the  qualifications  of  jurors  in  crim- 
inal cases,  is  not  so  extremely  radical  as  might  perhaps 
seem  at  first  blush.  The  strictness  that  formerly  obtained 
in  many  of  the  courts,  and  which  still  continue  in  those 
of  some  of  the  states,  had  been  considerably  modified  in 
our  own  when  this  statute  was  enacted.  In  onr  district 
courts  the  rule  obtained  pretty  generally,  we  believe,  that 
the  formation  or  expression  of  a  merely  hypothetical 
opinion  as  to  the  guilt  or  innocence  of  the  accused, 
dependent  upon  a  particular  state  of  facts,  as  to  the 
existence  of  which  the  juror  had  formed  no  opinion,  was 
not  good  ground  for  challenge.  And  such  seems  to  have 
been  the  holding  of  the  courts  in  Ohio,  Virginia,  Ala- 
bama, Mississippi,  Tennessee,  Indiana,  Illinois,  and  in 
several  other  of  our  sister  states.  Especially  was  this 
the  rule  where  such  hypothetical  opinion  left  no  bias  or 
prejudice  on  the  jurors'  mind,  which  would  prevent  him 
from  being  entirely  open  to  conviction  by  the  testimony 
produced  upon  the  trial.  See  Gardner  v.  The  People^ 
3  Scar/i.y  88.  State  v.  Johnson,  1  Walker  {Mis8.\  392. 
McGregg  v.  The  State,  4  BlacK  406.  State  v.  WU- 
liams,  3  Stewart,  454.  Pierce  v.  State,  13  N.  JL,  536. 
Leoffner  v.  The  State,  10  Ohio  State,  538.  Stats  v. 
Wright,  53  Maine,  328.  But  in  New  York  and  Massa- 
chusetts it  has  been  held,  and  it  is  probably  the  rule, 
^^that  the  formation  of  an  opinion,  based  entirely  on  the 
assumption  that  a  particular  state  of  facts  as  given  by 
rumor  is  correct,"  disqualifies  the  juror.  People  v, 
Mather,  4  Wend.^  229.      Com.  v.  Knajpjp,  9  Pick,,  496, 

If,  however,  the  opinion  of  a  juror,  based  upon  netos- 
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paper  ataUments  or  common  rumor,  be  not  merely  hypo- 
thetical but  decided  and  so  fixed  a8  to  require  testimony 
to  overcome  it,  should  he  be  retained  if  challenged  for 
that  reason?  We  think  not.  Surely  such  a  juror  cannot 
be  said  to  stand  impartial  between  the  parties,  and  to 
hold  him  to  be  competent  would  in  our  opinion  violate 
not  only  the  constitutional  guarantee  of  a  fair  and  impar- 
tial jury,  but  also  the  spirit,  if  not  the  letter,  of  the  sec- 
tion of  the  statute  above  quoted.  It  is  true  that  where 
the  juror's  opinion  shall  be  shown  to  have  been  formed 
in  a  certain  specified  manner,  the  statute  provides  that 
the  court,  if  satisfied  the  juror  is  impartial  and  will  ren- 
der a  verdict  according  to  the  law  and  the  evidence, 
"  may  in  its  discretion  "  admit  the  juror  as  competent  to 
serve.  But  in  the  exercise  of  a  sound  discretion,  how 
would  it  be  possible  to  reach  the  conclusion  that  a  juror, 
who,  without  any  qualification  whatever,  declares  that  he 
has  a  fixed  and  abiding  conviction  of  the  prisoner's  guilt 
whicli  woiild  require  evidence  to  remove,  can  be  fair  and 
impartial  between  the  state  and  the  accused)  Would  it 
not  rather  be  an  abuse  of  judicial  discretion  to  so  hold? 
It  is  very  clear  that  a  panel  composed  of  such  jurors 
would  fall  far  short  of  fulfilling  the  legal  requirement  of 
a  fair  and  impartial  jury,  to  which  an  accused  person  is 
entitled. 

II.  It  is  also  assigned  for  error  that  certain  instruc- 
tions to  the  jury,  as  requested  by  defendant's  counsel, 
were  refused.  But  we  discover  no  error  in  the  action  of 
the  court  in  this  particular.  All,  save  one,  of  these 
instructions  were  given  substantially  in  the  charge  pre- 
pared by  the  court  on  its  own  motion,  and  it  was  not 
error  to  refuse  to  repeat  them,  although  expressed  in  lan- 
guage somewhat  different  from  that  used  by  the  court. 
Bond  V.  The  State^  23  O.  /S.,  356.  As  to  the  first 
instruction  requested,  and  which  the  court  refused  to 
give,  it  was  very  clearly  erroneous.    It  was  based  upon 
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the  idea  that  before  a  conviction  conld  be  had,  it  was 
necessary  that  all  the  essential  ingredients  (except  the 
death  of  the  person  assaulted)  to  constitute  murder  in 
the  first  degree,  should  be  found  to  exist.  The  indict- 
ment, it  is  true,  charges  that  the  assault  as  made  was 
characterized  by  all  these  requisites;  that  it  was  made  not 
only  purposely  and  maliciously,  but  of  deliberate  and 
premeditated  malice.  It  charged  upon  the  prisoner  all 
the  criminal  qualities  of  heart  found  in  one  who  commits 
the  highest  grade  of  criminal  homicide,  murder  in  the 
first  degree.  In  this  respect  however,  more  was  allied 
than  was  necessary  under  the  statute  which  defines  the 
crime  charged. 

Section  14  of  the  crimes  act  provides  tliat  "if  any 
person  shall  assault  another  with  intent  to  commit  a 
murder,  *  *  *  *  upon  the  person  so  assaulted, 
every  person  so  offending  shall  be  imprisoned  in  the  pen* 
itentiary  not  more  than  fifteen,  nor  less  than  two  years." 
It  will  be  noticed  that  this  section  does  not  limit  the 
word  "murder"  to  either  one  of  the  two  degrees  recog- 
nized in  our  law.  All  that  is  required  to  make  the 
offense  complete  is,  that  the  assault  be  made  with  intent 
to  murder  the  person  assaulted.  In  an  indictment  for 
this  offense  it  is  necessary  to  charge  the  assault  as  hav. 
ing  been  made  purposely  and  maliciously  at  least.  Such 
an  assault,  if  death  ensue,  therefore,  would  be  murder  in 
the  second  degree.  But  it  is  no  objection  to  an  indict- 
ment, even  where  the  facts  as  proved  on  the  trial  go  no 
further  than  this,  that  it  also  charges  the  malice  to  have 
been  deliberate  and  premeditated.  Even  in  the  case  of 
an  indictment  for  murder  in  the  first  degree,  a  convic- 
tion for  murder  in  the  second  degree,  or  manslaughter, 
will  be  sustained. 

III.  To  the  instructions  as  given  by  the  court  to  the 
jury  on  its  own  motion,  no  exception  appears  to  have 
been  taken,  and  it  was  urged  by  the  district  attomej 
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that  for  this  reason,  uo  advantage  eould  now  be  taken  of 
any  error  therein.  This  as  a  general  rule  is  true,  in  crim- 
inal  as  well  as  in  civil  cases.  But  as  we  have  already 
held  during  the  present  terra  in  the  case  of  Thompson 
V.  The  People^  this  rule  is  not  of  universal  application, 
especially  in  cases  of  felony  where  if  the  instructions  are 
properly  preserved,  and  are  legitimately  before  us,  and  it 
is  apparent  that  a  radical  error  was  committed,  which  in 
any  view  of  the  case  must  have  been  prejudicial  to  the 
prisoner,  we  regard  it  as  our  plain  duty  to  correct  it, 
even  if  there  were  a  failure  to  except.  These  instruc- 
tions were  in  writing,  and  are  legitimately  before  us. 
Among  the  several  principles  of  law  laid  before  the 
jury  for  their  guidance,  and  which  with  the  exceptions 
presently  to  be  noticed  were  correct,  and  eminently  just 
to  the  prisoner,  are  two,  to  which  we  cannot  give  our 
assent,  and  which  could  not  have  failed  as  we  think  to 
greatly  prejudice  the  defense  with  the  jury.  On  the  sub- 
ject of  intent,  which  without  doubt  was  the  vital  ques- 
tion in  this  case,  as  the  assault  seems  to  have  been 
admitted,  this  instruction  was  given:  ^^In  considering 
the  question  of  intent,  it  is  proper  to  bear  in  mind  this 
rule:  Every  person  is  presumed  to  contemplate  and 
intend  the  ordinary,  natural,  and  probable  consequences 
of  his  own  acts."  This  is  doubtless  correct,  but  in  mak- 
ing the  application  of  the  nile  this  language  is  used : 
^^If  therefore,  a  person  willfully  does  an  act  which  has  a 
direct  tendency  to  destroy  another's  life,  the  natural  and 
necessary  conclusion  from  the  act  is  that  he  intended  to 
destroy  such  person's  life."  The  same  language  was  used 
by  the  court  in  the  case  of  Corrmwnwealth  v.  Yorh^  9 
Met.^  103,  in  commenting  on  the  presumption  arising 
from  the  act  of  killing,  where  no  other  iact  or  circum- 
stance was  shown.  In  such  a  case  the  rule  here  asserted 
would  doubtless  be  correct,  but  where  as  in  the  case 
before  us  death  was  not  produced,  but  only  a  serious 
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bodily  injury,  while  under  all  the  facta  and  circumstan- 
ces the  intention  to  take  the  life  of  the  person  assailed 
might  have  been  a  reasonable  presumption^  it  was  not 
necessarily  the  only  one. 

The  correct  rule  undoubtedly  is,  that  a  person  is  pre- 
sumed to  intend  to  do,  that  which  he  voluntarily  and 
willfully  does  in  fact  do.  Com,  v.  Webster j  5  Cnsh.,  295. 
But  if  the  intent  is  to  be  carried  beyond  the  result  act- 
ually produced  by  the  acts  of  the  accused,  it  will  be  nec- 
essary to  introduce  evidence  which  would  justify  the  jury 
in  so  finding.  The  fault  in  this  instruction  lies  in  the 
restriction  of  the  jury  to  the  single  presumption  of  an 
intent  to  destroy  life,  when  it  may  have  been  quite  as 
reasonable  to  have  presumed  that  only  great  bodily  harm, 
t^^  act  really  done^  was  in  fact  intended.  Indeed,  it  was 
only  by  a  consideration  of  all  the  facts  and  circumstan- 
ces, bearing  legitimately  upon  the  case,  that  the  jury 
would  have  been  justified  in  presuming  more  than  this. 
Under  this  instruction  however,  the  jury  were  not  per- 
mitted to  limit  the  intent  to  the  commission  of  bodily 
harm;  nothing  short  of  an  intent  to  destroy  life  would 
answer.  The  jury  were  thus  deprived  of  the  right  to 
exercise  that  discretion  which  clearly  belonged  to  them. 
That  the  direct  tendency  of  this  was  to  prejudice  the 
prisoner  cannot  be  doubted. 

;  IV.  The  jury  were  further  instructed:  "Upon  this 
question  of  intent  you  may  also  consider  the  character  of 
the  weapon  used  by  the  defendant,  and  if  you  find  that 
a  dangerous  and  deadly  weapon  was  willfully  used,  wUh 
a  violence  sufficient  to  produce  deaths  you  have  the  right 
to  infer  from  that  fact  the  intention  to  produce  death." 
In  this  there  was  an  assumption  not  warranted  by  the 
facts  of  the  case,  which  is  error.  The  blows  were  not 
sufficient  to  produce  death,  although  they  may  have  been 
well  calculated  to  cause  that  result.  Where  the  charge 
of  the  court  is  wholly  unsupported  by  the  evidence,  and 
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calculated  to  mislead  the  jury,  as  this  undoubtedly  was, 
the  judgment  should  be  reversed.  And  this  is  the  rule 
even  in  a  civil  ease.  Meredith  v.  Keniiardy  1  Neb.^  812. 
Caw  V.  The  People,  3  Neb,,  357. 

V.  As  to  the  sufficiency  of  the  testimony  to  sustain 
a  conviction,  we  shall  express  no  opinion  M^hatever.  That 
is  a  question  for  the  jury  to  determine,  under  proper  in- 
structions from  the  court,  uninfluenced  by  any  sugges- 
tions on  our  part 

The  judgment  of  the  district  court  must  be  reversed, 

and  a  new  trial  awarded. 

Keyersed  and  remanded. 


Francis  A.  White  and  others,  plaintiffs  in  error,  v. 
Jacob  Blum  and  others,  defendants  in  error. 

1.  Pnetioe:  appeals.  The  appeal  act  of  March  3.  1S73,  has  no  retro- 
spective operation,  and  does  not  apply  to  cases  determined  previous  to 
its  passage.  And  it  seems  that  the  remedy  given  by  the  act  is  not  exclu- 
sive, but  concurrent  with  the  remedy  by  error.     Gtn.  Siat.,  628-633. 

3.    :  STAY  OF  EXECUTION.    The  taking  of  a  st&y  of  execution,  prior 

to  the  act  of  February  23,  1875,  is  not  a  waiver  of  the  right  to  prosecute 
proceedings  in  error  in  the  supreme  court.  L^   9C4 

S.  Bailroad  Compftnles :  liability  of  stockholders.  In  this  state, 
where  the  amount  due  from  each  stockholder  in  a  railroad  corporation, 
on  account  of  subscriptions  to  its  capital  stock,  equals  or  exceeds  the 
demand  of  a  creditor  of  such  corporation,  a  joint  judgment  therefor  may 
be  rendered  against  all  of  said  stockholders.  The  stockholders  in  such 
case  are  treated  as  partners. 
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: :  construction  of  statute.     The  subdivision  of  the 

general  incorporation  law,  entitled  **  Corporations,"  applies  to  railroad 
companies  organized  under  said  law,  and  a  failure  to  comply  with  its 
provisions  renders  the  stockholders  individually  liable  for  the  corporate 
debts.    Per  Lake,  Ch.  J.  • 

Error  from  the  Otoe  connty  district  court. 

*See  Abbott  v.  Omaha  Smelting  Company,  ante^  p.  410. 
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Seth  jRobithson^  for  plaintiffs  in  error. 

£.  R,  jRichardson  and  £,  Wakeley^  for  defendants  in 
error. 

Lake,  Ch.  J. 

This  is  a  petition  in  error  from  Otoe  eonnty,  brought 
to  obtain  a  reversal  of  the  judgment  of  the  district  court 
rendered  against  the  plaintiffs  in  error,  who  were  stock- 
holders in  the  Midland  Pacific  Railway  Company,  a  cor- 
poration organized  and  doing  business  under  the  general 
incorporation  law  of  this  state.  The  defendants  in  error 
were  contractors  with  said  company  for  doing  the  grading 
of  a  certain  portion  of  its  road-bed  between  Nebraska  City 
and  Lincoln,  and  had  recovered  a  judgment  on  their  con- 
tract for  the  sum  of  $8,000,  as  a  balance  due  them  for  work 
done  thereunder.  Being  unable  to  collect  any  portion  of 
this  judgment  from  the  company  by  execution,  they 
brought  their  action  against  the  plaintiffs  in  error  as  stock- 
holders therein,  to  recover  the  amount  of  the  judgment, 
on  the  ground  of  an  alleged  personal  liability  on  their  part 
for  the  debts  of  the  corporation.  This  indi  vidual  liability 
was  claimed  on  the  ground,  ^r«^,  that  these  stockholders 
had  conspired  together  to  cheat  and  defraud  the  plaintiffs 
out  of  the  amount  due  to  them  under  their  contract,  and 
to  this  end  had  appropriated  to  themselves  a  large  amount 
of  the  capital  stock  of  the  company,  for  which  nothing 
whatever  was  paid;  second^  and  for  the  reason  that  in 
pursuance  of  the  same  evil  design,  they  actually  diverted 
a  large  proportion  of  the  assets  of  the  company  from  the 
purposes  to  which  they  could  have  been  legitimately 
applied,  to  their  own  individual  uses,  by  a  fraudulent 
division  of  the  same  among  themselves,  without  any 
valuable  consideration  whatever;  and  thirds  tor  the 
further  reason,  that  there  was  a  total  failure  to  comply 
with  several  of  the  essential  requirements  of  the  statute 
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in  the  organization  of  the  company,  and  in  the  manage- 
ment oi  its  affairs,  whereby  the  stockholders  were  made 
liable  for  the  corporate  debts. 

By  the  several  answers  tiled  by  the  defendants,  all  the 
material  averments  of  the  petition,  except  as  to  the  want 
of  a  full  compliance  with  all  of  the  provisions  of  the  last 
subdivision  of  Ch.  XXV.  of  the  Revised  Statutes,  entitled 
^  Incorporations,"  were  fully  denied.  The  case  was  sub- 
mitted to  the  court  without  the  aid  of  a  jury  upon  the 
pleadings  and  proofs,  and  a  joint  judgment  rendered 
against  the  plaintiffs  in  error  for  the  full  amount  of  the 
demands  of  the  defendants  in  error. 

Several  errors  are  assigned  in  the  record,  but  I  shall 
notice  only  those  that  were  urged  upon  our  attention  in 
the  ar^ment  as  sufficient  ground  tor  a  revereal  of  the 
judgment.  It  was  urged  by  counsel  for  the  defendants  in 
error,  as  a  preliminary  question,  that  this  case  is  not 
properly  here.  The  ground  taken  was,  that  it  being  an 
equitable  action  it  should  have  been  brought  here  l)y  ap- 
peal, as  provided  in  the  act  of  March  3,  1873,  and  not  by 
petition  in  error.  But  I  cannot  adopt  this  view.  In  my 
opinion,  the  case  as  made  by  the  petition  and  supported 
by  the  evidence,  is  a  purely  legal,  and  not  an  equitable 
one.  The  liability  alleged  against  the  defendants,  if  made 
out,  was  original,  direct,  and  one  which  called  for  the  ex- 
ercise of  none*  of  the  equity  powers  of  the  court  in  its 
enforcement.  And  besides,  this  judgment  was  rendered 
on  the  eighteenth  day  of  December,  1872,  nearly  three 
months  before  the  passage  of  the  act  providing  for  ap- 
peals in  actions  in  equity,  so  that  even  if  the  case  w^erc 
an  equitable  one,  this  act  would  not  apply  to  it.  This 
act  has  no  retrospective  operation,  and  applies  only  to 
cases  pending  and  undetermined  at  the  date  of  its  pass- 
age, and  to  those  afterwards  brought.  We  hold,  too, 
that  this  remedy  by  appeal  is  not  exclusive,  but  that  in 
equitable  actions  a  party  may  bring  the  case  here  for  re- 
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view  either  by  appeal  or  by  petition  in  error,  as  he  may 
elect,  by  taking  the  requisite  steps  therefor.  There  ig 
nothing  in  this  act  from  which  the  inference  can  possibly 
be  drawn  that  the  legislature  intended  any  abridgment 
of  existing  remedies,  and  its  effect,  therefore,  is  to  fur- 
nish  an  additional  and  concurrent  one. 

In  the  construction  of  statutes  it  is  a  universal  rule 
that  they  must  be  limited  to  a  prospective  operation,  un-^ 
less  it  is  evident  from  the  language  employed  that  they 
were  designed  to  be  retroactive.  Qtuikenbush  v.Danks^ 
1  Denio^  128.    State  v,  Avditor^  41  Mo,^  25. 

The  record  shows  that  a  stay  of  execution  was  taken 
by  some  of  the  defendants  in  the  court  below,  and  on 
this  ground  it  was  claimed  that  the  plaintiffs  in  error 
had  waived  the  errors,  if  any  existed,  and  were  estopped 
from  proceeding  in  this  court  to  obtain  a  reversal  of  the 
judgment  Until  the  passage  of  the  act  "  to  provide  for 
a  stay  of  execntion  and  orders  of  sale,"  approved  Feb- 
ruary 23,  1875,  there  was  no  statutory  provision  in  thia 
state  depriving  a  suitor  of  the  right  to  prosecute  pro- 
ceedings in  error  after  taking  a  stay  of  execntion.  That 
law  of  course  cannot  affect  this  case,  and  we  are  of  opin- 
ion that  the  taking  of  the  stay  did  not  operate  to  the 
prejudice  of  the  defendants  in  bringing  the  case  here  for 
review.  Having  thus  disposed  of  these  preliminary  ob- 
jections, I  will  now  turn  to  the  vital  question  in  the  case, 
the  one  principally  discussed  at  the  bar,  viz.:  Can  this 
judgment  be  sustained  under  the  law  applicable  theretol 

I.  It  was  not  seriously  questioned  on  the  argument 
that  if  under  the  law  an  ordinary  civil  action  could  be 
maintained  against  these  stockholders  for  the  debts  of 
the  company,  the  testimony  was  amply  sufficient  to  sup- 
port the  finding  of  the  court  upon  the  issues.  At  all 
events  this  court  is  not  disposed  to  interfere  with  the  de- 
cisions of  questions  of  fact  by  inferior  tribunals,  and  will 
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never  do  so  unless  found  to  be  clearly  against  the  weight 
of  the  evidence,  and  manifestly  prejudicial  to  the  party 
seeking  a  reversal  of  the  judgment.  It  is  true,  doubt* 
less,  that  in  the  absence  of  any  provision  of  statute  to  the 
contrary,  a  stockholder  is  not  liable  in  an  action  at  law 
at  the  suit  of  a  creditor  of  the  company.  In  the  case  of 
a  corporate  body  the  law  recognizes  only  the  creature  of 
the  charter,  and  knows  not  the  individuals  composing  it. 
Angell  dk  Ames  on  Corporations^  See.  595.  But  in  this 
state  this  rule  has  been  considerably  modified  by  statute, 
and  to  the  extent,  at  least,  of  the  amount  due  and  unpaid 
on  the  capital  stock  held  by  him,  a  stockholder  in  a  rail- 
road company  is  personally  liable  to  a  creditor  of  the  cor- 
poration.   Sec.  112,  Ch.  XXV.,  liev.  Stat.,  1866. 

It  was  contended,  however,  that  even  admitting  this 
statutory  legal  liability,  it  was  a  several,  and  not  a  joint 
liability,  being  limited  to  the  amount  which  might  hap- 
pen to  be  due  from  each  one  of  the  stockholders  to  the 
company,  when  the  action  was  instituted.  It  is  true 
that  the  section  of  the  statute  above  cited  so  limits  the 
liability  of  a  stockholder;  but  in  case  of  a  joint  action, 
where  the  amount  due  to  the  company  from  each  stock- 
holder sued,  equals,  or  exceeds,  the  creditors'  demand, 
we  know  of  no  sound  reason  why  a  joint  judgment 
may  not  be  rendered,  especially  where  no  objection  on 
the  ground  of  misjoinder  is  made  in  the  court  below. 
In  such  case,  certainly  no  injustice  would  be  done  to  the 
stockholder,  for  whatever  amount  he  might  be  compelled 
to  pay  in  satisfaction  of  such  judgment  would  be  a 
credit  in  his  favor  to  be  allowed  in  his  subsequent  settle- 
ment with  the  company.  Doubtless  if  the  amount  due 
from  any  one  of  the  defendants  to  the  company  were 
less  than  the  judgment  rendered,  it  would,  as  to  such 
stockholder,  be  erroneous.  It  has  frequently  been  held 
under  statutes  which  declare  that  the  stockholders  shall 
be  individually  liable  for  the  debts  of  the  corporation, 
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without  any  reBtriction  as  to  the  extent  of  such  liability, 
that  they  could  be  treated  as  partners  to  all  intents  and 
purposes.  Mohekinhne  Hill  Canal  Co,  v.  Woodbury^ 
14  CaL^  265.  Davidson  v.  Rankin^  34  Cal.,  503.  And 
I  am  of  the  opinion  that  the  same  wholesome  rule  should 
be  applied  in  the  enforcement  of  the  remedy  given  by 
Sec.  112  of  our  statute,  where  the  claim  of  the  creditor 
does  not  exceed  the  amount  due  from  any  one  of  the 
defendants  on  his  capital  stock.  These  considerations, 
without  adding  anything  more,  would,  doubtless,  justify 
an  affirmance  of  the  judgment  of  the  district  court  And 
I  may  add,  it  is  upon  this  ground  alone  that  my  brother 
Maxwell  unites  in  the  conclusion  to  which  we  have 
arrived. 

II.  But,  I  desire  to  go  a  step  farther,  as  the  point  is 
distinctly  made  in  the  case,  and  give  an  additional,  and 
to  my  mind,  equally  satisfactory  reason  why  this  judg- 
ment should  not  be  disturbed. 

Tlie  testimony  shows  very  conclusively — in  fact  it 
was  not  denied  by  the  answers,  that  several  of  the  essen- 
tial requirements  of  the  last  subdivision  of  the  general 
incorporation  act  were  totally  disregarded  by  this  com- 
pany. Indeed,  none  of  the  provisions  of  this  subdivision 
were  observed,  save  those  that  are  found  also  in  the  sub- 
division next  preceding, entitled  "Railroad  Companies." 
The  following  are  some  of  the  more  important  of  those 
provisions  thus  disregarded,  or  openly  violated,  viz: 
Jirst^  sections  130  and  131,  which  provide  for  the  publi- 
cation of  a  certain  notice  in  some  newspaper  near  the 
companies  "  principal  place  of  business,  for  four  weeks ;" 
second^  section  136,  which  requires  notice  to  be  given 
annually,  "of  the  amount  of  all  the  existing  debts  of 
the  corporation;"  and  thirdy  section  141,  which  prohibits 
a  fraudulent  division  of  the  corporate  property  among 
*  the  members  under  severe  penalties.    It  is  also  provided 
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by  section  139:  "If  any  corporation  fail  to  comply  sub- 
stantially with  the  provisions  of  this  subdivision  in  rela- 
tion to  giving  notice,  and  other  requisites  of  organization, 
the  property  of  all  the  stockholders  shall  be  liable  tor  the 
corporate  debts."  And  the  last  clause  of  section  136, 
which  declares  that  "  if  any  corporation "  shall  fail  to 
give  notice,  annually,  "  of  the  amount  of  all  the  existing 
debts  of  the  corporation,"  the  stockholders  "  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  the  cor- 
poration then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  notice  is  given."  Now  it  is  not 
denied,  that,  independently  of  any  other  consideration, 
if  these  several  sections  apply  to  railroad  companies,  the 
defendants  are  clearly  liable,  and  the  judgment  should 
be  affirmed. 

But  it  is  contended  on  behalf  of  the  plaintiffs  in  error; 
firsts  that  this  last  sub-division  has  no  application  to  rail- 
road companies,  and  that,  aa  to  them,  all  that  is  required, 
is  a  compliance  with  the  next  preceding  sub-division  of 
the  act;  and  %ecimd^  even  admitting  that  this  sub-divis- 
ion was  intended  to  apply  to  railroad  as  well  as  other 
incorporated  companies,  then  it  was  insisted  that  inas- 
much as  section  112  fixes  a  limited  liability,  and  declares 
that  there  shall  be  none  other  to  a  creditor  of  the  com- 
pany,  it  shall  be  given  precedence  over  the  more  general 
language  of  these  subsequent  sections.  In  my  opinion 
both  of  these  positions  are  untenable.  It  must  be  borne 
in  mind  that  tliese  several  provisions,  as  they  now  stand 
npon  the  statute  book,  were  enacted  as  one  law,  and  at 
the  same  time.  One  is  in  fact  no  older  than  the  other; 
they  were  created  by  the  same  legislative  fiat,  and  must 
be  considered  in  pari  materia^  and  interpreted  together 
according  to  the  well  established  rules  of  statutory  con- 
struction applicable  to  such  cases.  That  this  last  sub- 
division was  intended  to  refer  to  railroad,  as  well  as  all 
other  companies  incorporated  under  this  general  incorpo- 
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ration  act,  of  which   there  are  several  particular  sul)- 
divisions,  cannot,  it  seems  to  me,  be  seriously  questioned. 
In  the  very  first  section  (123)  "railways,"  and  "other 
works  of  internal  improvement,"  are  particularly  men- 
tioned.   And  section  126,  in  direct  terms  refers  to  "  every 
corporation,"  which  would  include  a  railroad  corporation 
just  as  certainly,  and  effectually,  as  if  it  were  mentioned 
by  name.     So  too,  by  section  127,  it  is  provided  that 
"  corporations  for  the  construction  of  works  of  internal 
improvement "  must  file  a  copy  of  their  articles  of  asso- 
ciation in  the  oflSce  of  the  seci'etary  of  state.     Now  it 
cannot  be  said  that  this  railway  company  was  not  organ- 
ized for  the  purpose  of  constructing  a  work  of  internal 
improvement.     Indeed,  this  was  the  sole  object  in  view, 
as  expressly  declared  in  its  articles  of  association.    But 
it  is  unnecessary  to  make  further  particular  reference, 
for,  in  almost  every  subsequent  section,  there  is  language 
used  which,  if  given  its  ordinary  meaning,  necessarily 
includes  all  private  companies  incorporated  under  our 
general  law.     It  must  be  conceded  that  this  chapter  on 
incorporations,  as  a  specimen  of  clear,  concise,  and  har- 
monious legislation,  is  not  entitled  to  a  very  high  ranL 
It  is  far  from  what  it  should  be  in  this  respect.     In 
appending  this  last  sub-division  there  was  caused  much 
repetition  and  conflict,  which  had  better  been  avoided. 
But  it  is  the  duty  of  the  courts  to  expound  and  enforce 
the  laws,  not  to  make  them.    This  sub-division  is  here 
before  us,  demanding  at  our  hands  the  same  consideration 
that  any  other  portion  of  the  chapter  is  entitled  to  receive. 
It  is  our  duty  to  harmonize  and  give  effect  to  every  sen- 
tence and  word  employed,  if  possible,  but  if  this  cannot 
be  done,  then,  as  I  understand  the  rule  applicable  to 
antagonistic  provisions,  the  last  must  be  given  the  pref- 
erence.   In  Brown  v,  CommissionerSy  21  Penn.  St.^  37, 
the  court  say:  "When  the  statutes  are  so  flatly  repug- 
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nant  that  both  cannot  be  executed,  and  we  are  obliged  to 
choose  between  them,  the  latter  is  always  deemed  a  repeal 
of  the  earlier.  This  rule  applies  with  equal  force  to 
absolute  amd  irreconcilable  conMct  between  different  sec- 
tions or  parts  of  the  same  statute.  The  last  words  stand, 
and  the  others  which  cannot  stand  with  them  go  to  the 
ground." 

With  regard  to  the  personal  liability  of  stockholders, 
however,  under  our  law,  I  perceive  no  serious  conflict. 
Section  112,  as  before  observed,  gives  to  the  creditors  of 
an  incorporated  company,  a  right  of  action  against  the 
respective  stockholders  in  a  railroad  company,  to  the 
extent  of  the  amount  due  on  their  capital  stock,  and  this 
right  of  action  is  absolute,  not  depending,  as  is  the  case 
in  respect  to  the  liability  provided  for  in  the  subsequent 
sections,  upon  the  omission  of  some  duty,  enjoined  upon 
the  company  in  its  organization,  or  in  the  conduct  of  its 
business.  The  frst,  is  the  only  individual  liability  to 
which  a  stockholder  in  a  railroad  company  can  possibly 
be  subjected  if  the  law  be  faithfully  observed,  while  that 
given  by  sections  136  and  139,  maybe  regarded  as  being 
in  the  nature  of  a  penalty  denounced  against  all  the 
members  of  a  corporation  whenever  it  fails  to  observe 
those  reasonable  rules  which  the  legislature  seems  to  have 
considered  necessary  for  the  protection  of  the  public 
against  the  evils  of  corrupt  and  irresponsible  organiza- 
tions that  might  otherwise  exist. 

•Therefore,  being  clearly  of  the  opinion  that  the  last 
sub-division  of  the  general  incorporation  act  applies  to 
railroad  companies,  and  that  there  was  such  a  failure  by 
the  Midland  Pacific  Railway  Company  to  comply  with 
its  provisions,  as  to  render  the  stockholders  individually 
liable  for  the  corporate  debts,  on  this  ground,  as  well  as 
on  that  first  above  stated,  I  think  the  judgment  of  the 
district  court  should  be  affirmed. 
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Mr.  Justice  Maxwell,  concurs  in  the  judgment'  of 

affirmance  on  the  first  ground. 

Mb.  JusnoE  Gantt,  having  been  of  counsel  in  the 

court  below,  did  not  sit. 

Judgment  afftrmed. 


James  H.  Stewart,  plaintiff  in  error,  v.  Jarvis  W. 
Carter  and  others,  defendants  in  error. 

1.  PtMtioo :  PLEADING .'  JOINDER  OF  ACTION.  Under  the  code,  a  peti- 
tion to  obtain  the  correction  of  an  official  bond,  and  to  recover  a  money 
judgment  for  an  alleged  breach  thereof,  is  not  subject  to  demurrer  for 
misjoinder  of  causes  of  action. 

3.  Ofteial  BondB.  A  failure  to  insert  the  names  of  sureties  on  an  official 
bond,  in  the  body  of  the  instrument,  cannot  defeat  a  recovery  for  a 
breach  thereof. 

3.  ■ :  ACTION  UPON.  In  an  action  by  a  private  person  for  a  breach 
of  the  conditions  of  the  official  bond  of  a  county  officer,  the  county  is 
not  a  necessary  party,  even  where  a  reformation  of  the  bond  is  part  of 
the  relief  sought. 

4.     :  APPEALS.    An  appeal  from  a  judgment  stistaining  a  demurrer 

to  a  petition,  on  the  ground  of  misjoinder  of  causes  of  action,  does  not 
lie  to  the  Supreme  Court.  The  remedy  is  by  petition  in  error. — Lake, 
Ch.  J.,  dissenting ^ 

5.    ;  .    The  motion  to  dismiss  the  appeal  was  sustained,  but 

as  the  transcript  was  on  file,  leave  was  granted  the  plaintiff  to  file  a  peti> 
tion  in  error. 

Error  to  the  district  court  of  Gage  county. 

The  cause  was  first  brought  here  upon  appeal,  but 
upon  motion  the  appeal  was  dismissed,  and  leave  being 
granted  to  file  a  petition  in  error,  the  cause  was  heard 
on  the  assignments  of  error  therein  set  forth. 

8.  C.  B,  Dean^  for  plaintiff  in  error,  cited:  Gen,  Stat.^ 
638.  1  StoTy'8  Equity,  169.  1  Nash's  PL,  771. 
Wells  V.  Yates,  44  iT.  Y.  525.    Bryce  v.  LorUl<ird  Ins. 
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Co.,  55  JV.  T.J  240.  Globe  Ins.  Co.  v.  BoyUy  21  Ohio 
State.  120.  State  v.  Boring,  15  Ohio,  507.  Ex  parte 
Fvlton,  7  Cow.,  484. 

N.  K.  Griggs  and  L.  W.  Colby,  for  defendants  in 
error,  cited:  DeWitt  v.  Hays,  2  Cal.,  469.  Voorhiesv. 
Childs,  17  N^  York,  354.  Penn  v.  Cox,  16  Wtit?,  30. 
Pec^son  V.  Bedford,  3  Pet.,  446.  Bennett  v.  Butter- 
worth,  11  iST^t^.j  675. 

Lake,  Ch.  J. 

The  petition  in  the  court  below,  was  framed  with  two 
objects  in  wiew,  first,  to  obtain  a  correction  of  the  official 
bond  upon  which  the  action  was  brought;  and,  second,  to 
recover  a  money  judgment,  for  an  alleged  breach  of  one 
of  the  conditions  thereof. 

To  this  petition  the  defendants  McDowell  and  Wehn 
demurred,  alleging  the  following  grounds  therefor: 
^^First.  That  the  said  plaintiff,  has  in  his  said  petition, 
improperly  joined  causes  of  action,  which  cannot  legally 
be  joined  in  the  same  petition.  Second  That  there  is 
a  defect  of  parties  plaintiff  and  defendant.'^  This  de- 
murrer was  sustained  and  the  case  dismissed. 

We  are  of  opinion,  that  there  was  no  misjoinder  of 
causes  of  action  in  this  petition,  even  if  a  correction  of 
the  bond  were  necessary  to  entitle  the  plaintiff  to  re- 
cover a  judgment  for  damages  thereon.  Sec.  87,  of  the 
Code  of  Civil  Procedure,  provides  that  "the  plaintiff 
may  unite  several  causes  of  action,  whether  they  be  such 
as  have  heretofore  been  denominated  legal,  or  equit*able, 
or  both,  when  they  are  included  in  either  of  the  follow- 
ing classes."  The  first  of  these  classes  is  where  the 
causes  of  action  are  included  in  "the  same  transaction, 
or  transactions  connected  with  the  same  subject  of 
action."  We  think  the  plaintiff's  case,  according  to  the 
tlieory  upon  which  it  was  instituted,  came  clearly  within 


566       SUPREME  COURT  OF  NEBRASKA, 

Stewart  v.  Carter. 

the  operation  of  this  Bection,  and  that  there  was  no 
naisjoinder  of  causes  of  action.  The  practice  adopted 
by  the  plaintiff  is  eminently  proper,  where  the  correc- 
tion of  a  written  instrument  is  essential  to  a  recovery 
for  an  alleged  breach  of  its  conditions.  It  operates  as  a 
great  saving  of  time  and  expense  to  all  the  parties  con- 
cerned, and  no  sound  objection  can  be  advanced  against 
it.  Olobe  Ins.  Co,  v,  Boyle^  21  Ohio  State^  119. 
Welles  V.  Yates,  44  iT.  T.,  525. 

But  we  are  of  the  opinion  that  the  first  mistake  was 
made  in  supposing  any  reformation  or  correction  of  this 
instrument  to  be  necessary.  The  failure  to  insert  the 
names  of  the  sureties  in  the  body  of  the  bond  was  of  no 
consequence.  The  character  of  the  instrument,  the  obli- 
gation which  the  parties  respectively  assume,  and  their 
relation  to  each  other  are  all  apparent  from  a  reference  to 
its  terms  alone.  There  is  no  ambiguity  or  want  of  cer- 
tainty in  any  essential  particular,  and  the  defendants' 
signatures  at  the  foot  of  the  instrument  was  sufficient  to 
render  them  liable  for  any  faihire  on  the  part  of  the 
defendant  Carter,  as  probate  judge,  to  observe  its  con- 
ditions. There  being,  therefore,  no  necessity  for  any 
correction  of  the  bond,  all  of  the  several  allegations  of 
the  petition  directed  to  that  end,  might  have  been 
treated  as  surplusage,  and  the  action  proceeded  with  as 
one  at  law  merely. 

And  this  view  of  the  case  substantially  disposes  of  the 
second  ground  of  demurrer,  for  that  was  urged  upon  the 
theory  that  in  an  action  to  correct  or  reform  such  a  bond, 
the  nominal  payee  should  be  a  party.  It  was  conceded 
that  in  an  action  upon  the  bond  simply  to  recover 
damages  for  a  breach  of  its  condition,  the  person  injured 
by  such  breach  could  maintain  an  action  in  his  own 
name  alone.  Indeed  this  right  is  expressly  given  by 
statute.    Sec.  643,  Code  of  Civil  Procedure. 

But  we  are  not  prepared  to  assent  to  the  proposition 
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that  the  county  is  a  necessary,  or  even  a  proper  party,  in 
any  case  of  injury  done  to  a  private  person  by  a  failure 
of  the  probate  judge  to  perform  the  conditions  of  his 
bond — not  even  where  a  reformation  of  the  instrument  is 
a  part  of  the  relief  sought  by  the  action.  For  these  rea- 
sons the.  judgment  of  the  district  court  is  reversed,  and 
the  case  remanded  to  the  court  below  for  further  pro- 
ceedings.   Mb.  Justice  Maxwell  concurs. 

Reversed  and  remanded. 

Upon  the  motion  to  dismiss  the  appeal  taken  in  this 
action  upon  its  first  presentation  to  this  court,  Mb.  Jus- 
tice Maxwell  tiled  the  following  opinion. 

Maxwell,  J. 

In  this  case  McDowell  and  Wehn,  by  their  attorneys, 
demurred  to  the  petition,  assigning  as  grounds  therefor: 
^^  First.  That  the  plaintift'  has  in  his  said  petitron  improp- 
erly joined  causes  of  action  which  cannot  legally  be  joined 
in  tlie  saAie  petition.  Second.  That  there  is  a  defect  of 
parties  plaintiif  and  defendant."  The  court  sustained  the 
demurrer  and  dismissed  the  case,  to  which  the  plaintiff' 
excepted.  Plaintiff"  appealed  to  this  court.  Defendants 
now  move  to  dismiss  the  appeal. 

A  case  of  this  kind  should  be  brought  into  this  court 
by  petition  in  error,  and  not  by  appeal ;  but  as  the  tran- 
script is  on  file  the  plaintiff^  has  leave  to  file  petition  in 
error.     The  motion  to  dismiss  the  appeal  is  sustained. 

Mr.  Justice  Gantt  concurred. 

Appeal  dismissed. 

Laxe,  Ch.  J. 

I  cannot  agree  with  the  majority  of  the  court  that  this 
appeal  should  be  dismissed.  In  my  opinion  not  only  the 
authorities  under  the  code  practice,  but  reason  as  well, 
requires  that  the  appeal  should  be  sustained.     There 
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are  two  causes  of  action  set  out  in  the  petition.  The 
Jirst  is  an  equitable  one,  wherein  facts  which  are  sup- 
posed to  be  sufficient  to  entitle  the  plaintiff  to  a  reforma- 
tion of  a  certain  official  bond,  on  account  of  a  mistake 
in  its  execution,  are  alleged;  and  in  the  secoridj  damages 
are  claimed  under  the  bond  when  reformed,  in  conse- 
quence of  an  alleged  forfeiture.  There  is  no  doubt  what- 
ever that  under  the  code,  Sec.  87,  these  two  causes  of 
action  may  be  joined  in  the  same  action. 

Where  a  reformation  of  the  instrument  upon  which  the 
claim  for  damages  is  based  is  first  required  in  order  to 
justify  a  recovery  thereon,  the  proceeding  is  essentially 
an  equitable  one,  notwithstanding  the  fact  that  the  court 
is  authorized  afterwards  to  try  the  question  of  damages 
arising  under  such  reformed  instrument  in  the  same 
action.  Indeed,  in  such  case,  the  legal  cause  of  action  is 
secondary,  depending  upon  the  equitable  one,  and  can- 
not exist  without  it.  The  mere  fact  that  after  the  equit- 
able relief  is  given,  and  the  instrument  made  to  conform 
to  the  intention  of  the  parties,  the  court  is  authorized  to 
retain  the  case  for  an  inquiry  as  to  the  alleged  damages, 
does  not  rob  it  of  its  equitable  character,  nor  give  to  it  a 
legal  one.  In  my  opinion  this  case  is  clearly  within  the 
act  of  March  3d,  1873,  providing  for  appeals  in  actions 
in  equity. 

In  the  case  of  Oj/tke  v.  La  Fontain^  51  Barh.^  186,  in 
which  the  plaintiffs  cause  of  action  was  purely  legal, 
being  for  the  recovery  of  the  possession  of  land  from  a 
purchaser  who  had  made  default  in  the  payment  of  the 
purchase  money,  and  in  which  the  defendant  interposed 
an  equitable  defense  to  the  forfeiture,  the  court  held  that 
this  defense  gave  to  the  case  an  equitable  character,  so 
far  as  to  allow  it  to  be  reviewed  on  appeal,  although  it 
could  not  have  been  so  reviewed  if  it  had  been  strictly  a 
legal  action.  Gooding  v.  M  ^Alhter^  9  How.y  PiHJtctice 
R-pU.,  128. 
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It  6eem8  to  me  very  clear  that  the  case  at  bar  falls 
within  the  rule  of  the  authority  above  cited,  and  that  the 
motion  to  dismiss  the  appeal  should  be  overruled. 


J.  C.  Wilcox,  plaintiff  in  ebbob,  v.  Platt  Saundbes, 

DEFENDANT  IN  EBBOB. 


1. 


2. 


3. 


4. 


5. 


6. 


SvidaiiM:  admission  of  decree  in  former  suit  between  same 
PARTIES.  Saunders  brought  suit  against  Wilcox,  to  enforce  a  speci6c 
performance  of  a  contract  concerning  land,  and  in  the  decree  rendered 
in  his  favor  it  was  adjudged  "  that  for  the  rent,  use  and  occupation  of  the 
land,  and  improvements,  and  all  damages  thereto  by  Wilcox,  further  suit 
must  be  had  or  adjustment  made  therefor  by  the  parties  as  they  see  fit." 
In  a  subsequent  action  between  the  same  parties,  for  trespass,  waste,  etc., 
alleged  to  have  been  committed  by  Wilcox  upon  the  same  premises,  Saun- 
ders introduced  in  evidence  the  decree  of  the  court  rendered  in  the  former 
suit,  and  the  deed  made  to  him  in  pursuance  thereof.  To  this,  objection 
was  made  on  the  ground  that  Wilcox  had  taken  an  appeal  from  that 
decree  to  the  supreme  court.  Held,  that  as  the  right  of  appeal  did  not 
exist  at  the  time  of  the  rendition  of  the  decree,  the  attempt  to  appeal 
was  a  nullity,  and  the  evidence  was  properly  admissible  for  the  purpose 
of  showing  Saunders'  title,  and  that  his  damages  occasioned  by  the  occu- 
pation  of  Wilcox  had  not  been  adjudicated. 

.    The  course  of  legislation  on  the  subject  of  law  and  equity  re- 
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viewed,  and  the  action  of  the  district  court,  in  its  disposition  of  the  several 
demands  in  the  former  suit  between  Saunders  and  Wilcox,  sustained  on 
the  ground  that  under  the  chancery  practice  which  still  exists  in  this 
state,  such  demands  could  not  properly  be  joined  in  an  action  for  the  re- 
covery of  title  to  land.  Per  Gantt,  J.  Lake,  Ch.  J.  and  Maxwell, 
J.  not  concurring, 

.    The  nature  and  effect  of  the  act  of  1867  abolishing  the  distinc* 

tion  between  law  and  equity, — stated.  Per  LAKE,  Ch.  J.  and  Max- 
well, J. 

PrMtloe :  APPEALS.  An  appeal  is  not  a  remedy  to  correct  errors  of  law 
only,  but  brings  the  case  to  the  appellate  court  for  a  trial  di  novo, 

:  .    The  act  of  March  3, 1873,  granting  the  right  of  appeal 


in  equity  causes,  is  not  retrospective  in  its  operations. 


:  QUALIFICATION  OF  JURORS.  An  objection  that  a  juror  was  dis- 
qualified by  reason  of  his  non-residence  within  the  county  for  a  sufficient 
length  of  time,  should  be  made  by  way  of  challenge  before  the  trial.    Or 
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if  the  disqualification  were  not  known  then,  the  record  should  show  that 
an  effort  was  made  to  ascertain  the  fact  by  an  examination  of  the  juror  on 
his  voir  dire;  otherwise,  a  new  trial  will  not  be  granted. 

7.  :  BILL  OF  EXCEPTIONS.  If  the  bill  of  exceptions  does  not  affirm- 
atively show  that  it  contains  all  the  evidence,  the  supreme  court  will  not 
examine  the  question  whether  the  verdict  is  against  evidence. 

8.  Evidenoe.    A  paper  offered  in  evidence  to  establish  a  tri-farHie  coatiact, 

being  signed  by  one  party  only,  held,  inadmissible. 

Saunders  brought  suit  against  Wilcox  in  the  district 
court  of  Douglas  county,  and  judgment  being  rendered 
against  the  latter,  he  brought  the  cause  here  by  petition 
in  error.  The  cause  was  tried  below  before  Chief  Justice 
Lake.  This  court  united  in  an  affirmance  of  the  judg- 
ment, giving  in  the  order  of  their  presentation  here  the 
following  opinions. 

B.  E.  B.  Kennedy^  for  plaintiff  in  error. 

John  D.  Howe^  for  defendant  in  error. 

Gantt,  J. 

In  the  consideration  of  this  case,  it  seems  necessary 
in  the  first  place  to  recur  to  a  former  suit  between  the 
parties  to  this  action.  September  15th,  1870,  Saunders 
brought  suit  against  Wilcox  for  the  specific  performance 
of  a  contract  entered  into  between  these  parties,  wherein 
Wilcox  agreed  to  convey  to  Saunders  a  certain  parcel  of 
land.  This  suit  was  determined  December  7th,  1872, 
and  the  court  found  that  such  contract  was  made  between 
the  parties,  and  that  the  plaintiff  was  entitled  to  a  specific 
performance  of  the  contract,  and  to  a  deed  for  the  land 
from  the  defendant;  and  further  found  that  an  account- 
ing should  be  had  between  the  parties,  and  that  the 
plaintiff  had  paid  the  defendant  on  said  contract  for  said 
land  over  and  above  the  amount  due  therefor;  and  further 
found  "that  for  the  rent,  use  and  occupation  of  the 
land,  and  improvements,  and  all  damages  thereto  by 
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defendant,  farther  suit  must  be  had,  or  adjustment  made 
therefor  by  the  parties  as  they  see  fit."  It  was  decreed 
that  the  defendant  execute  and  deliver  to  the  plaintiff, 
within  twenty  days,  a  good  and  sufficient  deed  for  the 
premises,  and  in  default  of  him  doing  so,,that  thesheriflf 
of  the  county,  as  master  commissioner  in  that  behalf, 
make  a  deed  to  the  plaintiff,  and  that  the  defendant  pay 
to  the  plaintiff  the  balance  found  due  to  him.  After- 
wards the  decree  was  so  modified  as  to  extend  the  time 
for  making  such  deed  to  sixty  days,  upon  condition  that 
the  defendant  execute  to  plaintiff  and  deposit  with  the 
clerk  of  the  court  for  the  use  of  plaintiff  such  deed  for 
said  premises,  and  at  the  end  of  which  time,  if  the  defend- 
ant shall  not  have  procured  the  case  to  be  docketed  in 
the  supreme  court  and  given  the  undertaking  required 
by  law,  the  clerk  shall  deliver  said  deed  to  the  plaintiff. 
April  13,  1873,  the  clerk  delivered  the  deed  to  the  plain- 
tiff; and  on  the  twenty-sixth  day  of  the  same  month 
the  defendant  filed  a  transcript  of  the  case  in  the  supreme 
court,  which  was  taken  and  filed  as  an  appeal,  and  not 
upon  petition  in  error. 

The  case  now  under  consideration  is  an  action  in  tort 
for  trespass,  waste  and  other  wrongful  acts  alleged  to 
have  been  committed  by  Wilcox,  defendant  in  the  court 
below,  upon  the  same  premises  in  controversy  in  the 
former  suit.  And  as  one  ground  of  defense  in  this 
action,  the  defendant  set  up  in  his  answer,  that  he  had 
taken  an  appeal  from  the  decree  in  the  former  case  to 
the  supreme  court,  and  that  the  same  was  still  pending 
in  said  court;  and  therefore  he  insists  that  the  court 
erred  in  admitting  the  record  and  decree  in  the  former 
case  to  be  received  in  evidence  on  the  part  of  plaintiff  to 
show  a  determination  of  the  controversy  between  the 
parties  in  respect  to  the  land.  It  may  be  conceded  that, 
if  an  appeal  authorized  by  law,  had  been  duly  taken 
from  the  decree  in  the  former  suit  to  and  was  still  pend- 
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ing  in  the  supreme  court,  the  pendency  of  such  appeal 
would  be  a  bar  to  this  action,  for  the  appeal  brings  the 
case  into  the  appellate  court  for  trial  de  navOy  and  there- 
fore all  matters  involved  in,  or  depending  on  the  deter- 
mination of  su^h  case,  could  not  properly  be  litigated  in 
another  action  between  tlie  same  parties  while  such 
appeal  is  pending.  But  did  the  defendant  have  the 
former  case  in  the  supreme  court  upon  an  appeal  author- 
ized by  law? 

An  ap|)eal  is  not  a  remedy  to  cure  or  remove  an  error 
in  matter  of  law  onlv,  but  it  is  a  re-trial  of  the  whole 
case  upon  the  pleadings  and  proofs.  In  3  Bouvier's 
Institutes,  70,  it  is  said  that  an  appeal,  in  a  civil  suit,  is 
a  proceeding  unknown  to  the  common  law.  It  is 
authorized  by  statute  in  a  variety  of  cases,  and  is  regu- 
lated entirely  by  the  provisions  of  the  act;  it  cannot  be 
extended  beyond  the  plain  and  obvious  import  of  the 
statute  granting  it. 

By  act  of  February  15th,  1864,  incorpoi-ated  in  the 
revised  code  of  1866,  as  title  XXIV,  entitled  "Chancery," 
the  right  of  appeal  in  equity  cases  was  provided  for,  and 
the  necessary  provisions  were  made  regulating  the  prac- 
tice in  such  appeals;  but  by  the  act  of  June  19th,  1867, 
this  entire  title,  entitled  "Chancery"  was  repealed,  and 
hence,  the  statutory  right  of  appeal  from  the  district 
court  to  the  supreme  court  in  equity  cases  then  wholly 
ceased  to  exist.  And  the  settled  rule  of  law  seems  to  be 
that  when  an  act  is  repealed,  it  must  be  considered  the 
same  as  if  it  had  never  existed,  except  such  parts,  if 
any,  which  are  saved  by  tlie  repealing  statute.  BiUl^ 
V.  Palmer^  1  ffilly  328.  Surteea  v,  Elliaoni  4  Mann  dk 
Eyl,  586. 

It  will  not  be  questioned  tliat  to  obtain  redress  by 
appeal,  the  right  to  appeal  must  exist  at  the  time;  this 
right  is  not  one  at  common  law;  it  can  only  exist  by 
statute,  and  as  there  was  no  statute  granting  such  right 
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of  appeal,  at  the  time  the  decree  was  rendered,  the  legal 
sequence  is,  that  there  was  no  appeal,  and  therefore  the 
filing  of  the  transcript  in  the  supreme  court  as  an  appeal 
in  the  former  suit  was  a  mere  nulity — and  I  may  remark 
by  way  of  parenthesis  it  was  afterwards  so  considered  by 
the  court,  and  for  that  reason  dismissed.  But  did  the 
defendant  Wilcox,  acquire  any  right  of  appeal  under 
the  provisions  of  the  act  of  March  Sd,  1873?  This  is 
entitled  "an  act  to  provide  for  appeals  in  actions  of 
equity;"  and  the  first  section  simply  grants  the  right  of 
and  regulates  the  practice  in  such  appeals.  The  second 
•  section  provides  that  "in  actions  he^^eafter  heard  cmd 
determ/ined,  when  the  proofs  and  testimony  are  taken 
orally  before  the  court,  on  the  hearing  of  the  cause,  the 
same  shall  be  reduced  to  writing,  in  form  similar  to  bills 
of  exceptions  and  be  allowed  by  the  judge  liearing  the 
cause,  as  in  cases  at  law."  In  this  respect,  then,  by 
express  terms  the  right  applies  only  to  suits  "heard  and 
determined  "  after  the  passage  of  the  act.  By  the  third 
section,  the  right  of  a  superaedeas  by  bond,  is  expressly 
limited  to  cases  pending  and  undetermined  at  the  time 
of  the  passage  of  the  act,  and  to  actions  brought  there- 
after. And  in  the  whole  act  there  certainlj'^  is  no  pro- 
vision giving  it  a  retrospective  operation ;  on  the  contrary 
its  whole  tenor  clearly  indicates  that  it  should  apply  only 
to  causes  determined  after  its  passage.  In  the  interpre- 
tation of  statutes,  it  is  a  familiar  doctrine  that  they  can 
have  no  retrospective  operation  beyond  the  time  of  their 
commencement,  unless  so  declared  by  express  words  or 
positive  enactment,  and  in  such  case  they  will  be  con- 
sidered as  inoperative  and  void,  if  they  affect  or  change 
vested  rights.  Butler  v.  Palmer^  supra.  Calkhis  v. 
Calkins^  3  Barh.^  310.  Burch  v.  Newberry^  10  New 
Tork^  392.  1  Kent  Com.^  455.  It  is  therefore  very 
clear  that  the  defendant  acquired  no  rights  under  this 
last  named  statute. 
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Again,  as  another  defense  in  the  case  under  considera- 
tion, the  defendant  alleges  that  the  plaintiff  in  his  peti- 
tion in  the  former  suit  claimed  for  use  and  occupation 
of  the  premises,  prior  to  and  during  the  pendency  of 
that  suit,  and  that  the  said  suit  is  still  pending  in  the 
supreme  court.  As  already  shown  that  suit  was  not 
pending  in  the  supreme  court. 

But  can  an  action  in  tort  and  one  purely  in  equity  be 
joined  in  the  same  petition?  If  it  cannot,  then  there  is 
clearly  no  error  in  the  ruling  of  the  court  in  admitting 
the  record  of  the  former  suit  in  evidence  for  the  purpose 
for  which  it  was  offered. 

In  the  discussion  of  this  question  it  may  be  proper  in 
the  first  place  to  recur  briefly  to  the  past  legislation  of 
the  territory  in  respect  to  law  and  equity  jurisprudence. 
It  appears  that  the  first  session  of  the  legislature,  by  act 
of  March  16, 1855,  provided  that  "the  district  courts  shall 
have  original  and  exclusive  jurisdiction  over  all  matters 
and  suits  at  law  and  in  chancery,"  except  in  cases  in  which 
the  amount  did  not  exceed  twentj'-five  dollars,  wliere  jus- 
tices of  the  peace  had  jurisdiction,  and  the  same  act  pro- 
vided for  appeals  to  the  supreme  court  from  "final  judg- 
ments and  de<yree8  in  chancerv." 

The  act  of  November  1,  1858,  which  substantially 
forms  the  basis  of  our  present  code  of  civil  procedure,  in 
the  third  section  declared  that  "  the  distinction  between 
actions  at  law  and  the  forms  of  all  such  actions  "  there- 
tofore existing  were  abolished,  and  substituted  in  their 
place  but  one  form  of  action,  called  a  civil  action.  It 
will  be  observed  that  this  section  referred  only  to  actions 
at  law,  and  that  it  was  not,  by  implication  or  otherwise, 
the  legislative  intent  to  include  within  its  operation  suits 
in  equity;  and  this  fact  is  clearly  indicated  by  the  act  of 
November  3,  passed  at  the  same  session,  entitled  "an  act 
for  the  appointment  of  masters  in  chancery,"  which  pro- 
vides that  some  person  residing  in  each  county  be  ap- 
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pointed  a  "  master  in  chancery,  who  shall  have  power  to 
perform  the  duties  of  master  in  chancery,  together  with 
the  powers  of  tlie  judge  of  the  district  court  of  chancery 
in  vacation."  The  act  of  February  15,  1864,  entitled 
'*an  act  to  regulate  practice  and  proceedings  in  chancery," 
provided  a  full  and  complete  code  of  chancery  practice 
and  proceedings. 

In  the  revision  of  the  code  of  civil  procedure,  by  act  of 
Februarj'^  12,  1866,  by  the  second  section,  it  is  declared 
that  ''the  distinction  between  actions  at  law  and  the 
forms  of  all  such  actions  and  suits  heretofore  existing  are 
abolished,  and  in  their  place  there  shall  be  hereafter  but 
one  form  of  action,  which  shall  be  called  a  civil  action:" 
but  by  title  XXIV.,  entitled  "  Chancery,"  of  this  same 
civil  code,  the  legislature  re-enacted  the  chancery  code  of 
1864,  as  a  full  and  complete  system  of  equity  practice 
and  proceedings,  separate  and  distinct,  and  in  contradis- 
tinction to  that  part  of  this  code  in  respect  to  actions  at 
law.  And  hence  it  seems  clear  that  by  legislative  con- 
struction, when  the  code  is  taken  as  an  entirety,  as  well  as 
by  legislative  intent,  a  marked  distinction  between  ac- 
tions at  law  and  in  equity  was  preserved,  and  that  the 
revised  code  attached  to  the  judge  of  the  district  court  all 
the  attributes  and  vested  him  with  all  the  powers  of  a  court 
of  law  and  with  all  the  powers  of  a  court  of  equity.  If  such 
had  hot  been  the  intention  of  the  legislature,  it  would 
not,  as  a  part  of  the  same  code,  have  enacted  a  separate 
and  distinct  system  of  equity  practice,  complete  in  itself. 
Tlierefore,  by  the  passage  of  the  general  code  there  cer- 
iainly  was  no  abolition  of  the  distinction  between  actions 
at  law  and  in  equity,  or  of  the  forms  of  all  such  actions 
and  suits;  in  other  words,  there  was  no  merger  of  the  two 
jurisdictions  of  the  courts.  And  this  course  of  legisla- 
tion was  in  conformity  with  the  fundamental  rule  pro- 
vided by  the  organic  act,  which  declared  that  the  "supreme 
and  district  courts,  respectively,  shall  possess  chancery 
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as  well  as  common  law  jurisdiction."  Thus  the  statute 
law,  as  it  existed  from  the  organization  of  the  territory, 
remained  when  the  constitution  of  the  state  went  into 
force,  on  the  first  day  of  March,  1867.  And  by  express 
provision  of  the  constitution,  "  both  the  supreme  and  dis- 
trict courts  shall  have  both  chancery  afid  common  late 
jurisdiction,^^  and  hence  the  distinction  between  law  and 
equity  is  clearly  preserved  by  the  fundamental  law  of  the 
land.  But  it  may  be  urged  that  by  act  of  June  19, 
1867,  title  twenty-four  of  the  code  of  civil  procedure,  en- 
titled "  Chancery,"  is  repealed,  and  that  it  is  provided 
that  causes  of  actions  which  theretofore  had  been  deter- 
mined legal  and  equitable,  or  both,  might  be  joined  in 
the  same  petition  in  all  cases  in  which  joinder  of  causes 
are  allowed  in  actions  at  law;  and  that  by  section  one  of 
this  act  it  is  further  provided  "that  the  distinction  be- 
tween actions  at  law  and  suits  in  equity  and  the  forms 
of  actions  and  suits  heretofore  existing,  are  abolished; 
and  in  their  place  there  shall  hereafter  be  but  one  form 
of  action,  which  shall  be  called  a  civil  action."  There 
are  three  distinct  propositions  c<mtained  in  this  act: 
First.  The  abolition  of  the  distinction  between  actions 
at  law  and  in  equity.  Second.  The  abolition  of  all  forms 
of  suits  in  equity  as  well  as  actions  at  law  heretofore  ex- 
isting. Third.  The  substitution  in  their  place  of  but  one 
form  of  action,  called  a  civil  action;  or  in  other  words, 
the  merger  of  the  two  jurisdictions  and  the  blending 
of  law  and  equity  in  one  form  of  action,  called  a  civil 
action.  But  at  this  same  legislative  session,  by  act  of 
June  24,  it  is  provided  that  under  certain  circumstances, 
whenever  a  person  who  is  bound  by  a  contract  to  con- 
vey real  estate  shall  die  before  making  the  conveyance, 
the  person  entitled  thereto  may  have  a  bill  in  chancery 
to  enforce  a  specific  performance  of  the  contract  by  his 
heirs,  devisees,  or  the  executor  or  administrator  of 
the  deceased  party  who  made  the  contract.    Hence  it 
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seems  that  at  this  same  session  of  the  legislature  equity 
jurisdiction  was  again  restored  to  the  courts,  at  least  to 
some  extent.  But  can  the  legislature  abolish  the  juris- 
diction given  to  the  courts  by  the  constitution?  It  is 
conceded  that  the  legislature  may  abolish  the  distinctions 
which  heretofore  existed  in  mer^  matters  of  form  in  ac- 
tions at  law  or  suits  in  equity,  and  provide  that  each  shall 
be  commenced  by  petition,  in  which  a  statement  of  the 
facts,  in  ordinary  and  concise  language,  constituting  the 
cause  of  action  and  a  prayer  for  the  relief  sought,  shall 
be  sufficient  in  either  case;  and  again,  that  the  legisla- 
ture may  by  statutory  provisions  allow  equitable  defenses 
to  actions  at  law  to  be  pleaded  and  maintained  which  do 
not  exist  under  the  rules  of  the  common  law,  will  not  be 
questioned;  but  an  attempt  to  blend  the  two  i-n  respect  to 
matters  of  substance  and  principle,  it  seems  to  me,  would 
not  only  subvert  the  jurisdiction  of  the  courts  but  would 
also  be  clearly  repugnant  to  the  constitution.  It  is  a  fa- 
miliar doctrine,  well  understood,  that  the  distinction  be- 
tween actions  at  law  and  equity  consists  in  the  diiferent 
modesof  relief  in  the  two  jurisdictions;  in  the  one,  with 
few  exceptions,  the  relief  consists  in  a  pecuniary  compen- 
sation in  damages  for  the  injury  received,  and  in  the  other 
the  court  has  power,  in  its  discretion,  to  give  such  relief 
as  the  circumstances  of  the  case  may  require;  in  the  one 
case  the  party  is  entitled  to  a  trial  by  jury,  and  in  the 
other  the  hearing  is  exclusively  by  the  court  upon  the 
pleadings  and  the  facts.  How,  then,  is  it  possible  to 
make  these  two  modes  of  relief  identical?  Indeed  the 
very  nature  and  purpose  of  each,  when  considered  in  re- 
spect to  their  modes  of  trial  and  relief,  are  such  as 
clearly  demonstrate  the  impossibility  of  abolishing  the 
distinction. 

But  if  the  legislature  has  not  the  power  to  blend  law 
and  equity  into  one  action,  called  a  civil  action,  and  thereby 
8vbve7't  the  one  to  the  other  jurisdiction,  or  to  abolish 
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the  distinctions  between  actions  at  law  and  in  equity, 
upon  what  principle  is  it  possible  to  maintain  the  power 
to  do  so  on  the  ground  that  it  has  indicated  the  exercise 
of  such  power  by  piecemeal  in  various  sections  of  the 
code?     Would  not  such  a  process  of  reasoning  be  getting 
within  a  very  small  circle?     The  logic  is  this:  although 
the  power  of  the  legislature  is  constitutionally  inhibited  in 
certain  respects,  yet  in  various  parts  of  the  code  it  is 
strongly  indicated  that  it  has  exercised   such  power; 
therefore  the  power  does  exist.    Such  rule  of  interpreta- 
tion need  only  to  be  mentioned  to  see  its  absurdity.     I 
think  the  only  safe  rule  is  to  follow  the  fundamental  law 
as  it  is  plainly  written,  regardless  of  consequences,  and 
even  if  inconveniences  may  result  from  doing  so  yet  such 
inconveniences  should  have  no  weight,  for  neither  courts 
or  legislatures  can  remove  such  inconveniences,  if  any  do 
exist;  it  can  only  be  done  by  those  who  made  the  instru- 
ment.     It  is  certainly  the  duty  of  courts  and  legisla- 
tures to  take  the  constitution  as  it  is  plainly  declared  by 
the  people  in  the  instrument,  and  if  they  should  depart 
from  this  rule  it  might  become  impossible  for  the  people 
to  fix  constitutional  boundaries  to  the  government.    The 
constitution  gives  the  citizen  the  right  to  seek  his  redress 
by  action  at  law  or  in  equity,  according  as  the  nature  of 
his  claim  or  demand  may  require  the  one  or  the  other 
mode  of  i-edress.     Can  the  legislature  deprive  him  of 
this  right?    The  constitution  gives  the  supreme  and  dis- 
trict  courts  "  both  chancery  and  cominon  law  JuriadiC' 
tion.^^      Will  it  be  contended  in  the  face  of  this  express 
constitutional  provision  that  the  legislature  has  power  to 
blend  together  law  and  equity,  and  thereby  subvert  the 
jurisdiction  of  the  courts  in  regard  to  the  one  or  the 
other  action? 

It  i/said  that  a  constitution  is  the  form  of  govern- 
ment  delineated  by  the  people  in  which  fixed  principles 
are  established;  that  it  is  the  supreme  law  of  the  land, 
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made  by  the  people  themselves  in  their  original,  sov- 
ereign and  nnlimited  capacity;  that  legislatures  are 
creatures  of  the  constitution,  owe  their  existence  to  it, 
derive  their  power  from  it,  and  therefore  everj^  legisla- 
tive act  clearly  repugnant  to  it  is  void.  Vanhorn  v, 
Dorrencey  2  Dall,^  308.  Marhurxy  v.  Madison^  1  Cranch^ 
176.  Oakley  v.  Aspinwall,  3  Coinat.^  547.  Blpodgood 
V.  Mohawk  <&  Hudson  R,  H.  Co.,  18  Wend,,  63.  Sedff, 
on  Const,  Law,  468,  493. 

It  will  hardly  be  contended  that  the  act  of  June,  1867, 
is  conformable  to  the  constitution. 

The  sixty-ninth  section  of  the  code  of  New  York  pro- 
vided that  *'  the  distinction  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all  such  actions  hereto- 
fore existing,  are  abolished; "  but  the  constitution  of  that 
state  declared  that  "there  shall  be  a  supreme  court  having 
general  jurisdiction  in  law  and  equity."  The  question  in 
respect  to  the  power  of  the  legislature  to  abolish  the  dis- 
tinction between  actions  at  law  and  in  equity  and  the 
form  of  such  actions  existing  prior  thereto,  came  before 
the  court  of  api)eals  in  the  case  of  Reubens  v,  Joely  3 
Kern,,  493.  And  in  this  case  it  is  said  that  the  most 
marked  distinction  between  these  actions  consists  in 
their  different  modes  of  relief,  which  cannot  be  made 
identical.  "It  is  possible  to  abolish  the  one  or  the 
other,  but  certainly  it  is  not  possible  to  abolish  the 
distinction  between  them,"  but  "will  it  be  contended 
that  in  the  face  of  these  (constitutional)  provisions  that 
the  legislature  has  power  to  abolish  the  jurisdiction  of 
the  courts,  either  at  law  or  in  equity?  *  *  *  it  ig 
plain,  without  authority,  that  the  constitution  by  confer- 
ring jurisdiction  in  law  and  equity,  has  not  only  recog- 
nized the  distinction  between  them,  but  has  placed  that 
distinction  beyond  the  power  of  the  legislature  to  abolish, 
which  it  could  only  do  by  abolishing  one  or  the  other  of 
the  two  jurisdictions." 
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In  Voorhi€8  v.  Childsy  Exr,y  17  N,  Y,y  361,  the  same 
doctrine  ie  held,  and  it  is  said  that  tlie  constitution  *'pre- 
sents  an  inseparable  barrier  to  any  legislative  merger  of 
the  two  jurisdictions,"  and  that  it  *')6  easy  to  show  that 
to  blend  the  two  in  respect  to  matters  of  substance  and 
principle  would  be  virtually  to  subvert  the  jurisdiction 
of  the  courts,  in  regard  to  the  one  or  the  other,  which 
the  legislature  certainly  has  not  the  jx>wer  to  do." 

In  Parsons V,  Bedford^  3  Peters^  446,  it  is  held  that 
the  distinction  between  the  two  forms  of  action  was  pres- 
ent in  the  minds  of  the  frauiers  of  the  constitution,  and 
that  the  "])hra6e,  common  law,  found  in  the  constitution 
is  used  in  contradistinction  to  equity."  In  Clausen  v. 
Lafrange,  4  G,  Greene^  226,  the  coimsel  alleged  tliat  law 
and  equity  were  blended  by  the  statute  and  attemi)ted  to 
justify  under  it,  declaring  that  it  abolished  all  distinc- 
tions in  the  forms  of  action,  and  removed  all  demarka- 
tion  between  law  and  equity  jurisdiction.  The  court 
however,  said  that  '*the  constitution  declared  that  the  'dis- 
trict court  shall  be  a  court  of  law  and  equity.'  The  dis- 
trict court  is  vested  with  all  the  powers  of  a  court  of  law 
and  with  the  powers  of  a  court  of  equity.  Here  the  two 
distinct  attributes  are  attached  to  the  district  judge.  He 
is  vested  with  chancery  jurisdiction,  and  all  the  general 
powers  of  a  court  of  law.  In  conferring  the  separate 
powers  on  the  district  court,  the  constitution  makes  an 
obvious  distinction.  Law  is  as  much  distinguished  from 
equity,  as  civil  matters  are  distinguished  from  criminal," 
and  therefore  it  is  held,  ''that  the  distinction  between 
law  and  equity  cannot  be  constitutionally  abolished." 
Bennett  v.  Butterworth^  llSow.yQTo.  Cooper  v.  Arm- 
strong,  3  G.  Green^  123. 

This  doctrine  in  the  construction  of  statutes,  clearly  re- 
pugnant to  the  constitution,  seems  to  me  to  be  so  tirmly  es- 
tablished by  both  authority  and  principle,  that  any  attempt 
to  shake  it  must  be  vain.    And  hence,  imder  our  constitu- 
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tion  in  bringing  actions  by  petition,  legal  and  equitable 
causes  should  not  be  blended  in  one  action.  Tlie  distinc- 
tion between  law  and  equity  is  preserved,  and  tlierefore 
when  the  cause  of  action  is  purely  upon  a  legal  claim,  and 
especially  one  in  tort,  it  must  be  an  action  at  law,  and 
the  case  must  be  determined  according  to  the  rules  of  law, 
and  when  the  claim  is  one  purely  of  an  equitable  nature, 
the  action  must  be  determined  according  to  the  rules  regu- 
lating proceedings  and  practice  in  equity.  If  these  views 
of  the  law  are  correct,  then  it  is  clear  that  the  claim  for 
damages  set  up  by  the  plaintiff  in  his  petition  in  the  former 
suit  between  these  parties  was  an  improper  joinder  of 
action,  and  the  court  properly  refused  to  permit  the  join- 
der of  such  cause  of  action  in  the  case,  and  dismissed  the 
same.  Mayo  v.  Madden^  4  Cal.y  27.  Winnijpi^iogee 
V,  Worster,  9  Foster,  442.  Story's  Eq.,  PL,  Sec.  10; 
and  upon  this  ground  the  conclusion  is  inevitable  that  no 
error  was  committed  as  complained  of  in  admitting  in 
evidence  the  record  and  decree  in  the  former  suit.  This 
view  of  the  case  also  disposes  of  the  error  complained  of 
in  admitting  in  evidence  the  deed  from  defendant  to 
plaintiff. 

The  affidavit  of  defendant  setting  forth  that  after 
the  trial  was  ended  he  discovered  that  one  of  the 
jurors  in  the  case  had  not  been  a  resident  long  enough  to 
become  an  elector  is  not  sufficient  ground  to  set  aside  the 
verdict  and  grant  a  new  trial.  "If  the  objection  had  been 
taken  before  the  trial  by  way  of  challenge  it  would  have 
prevailed  on  strictly  technical  grounds,  but  after  the 
trial  it  was  too  late.  It  is  an  objection  which  does  not 
affect  the  impartiality  or  intelligence  of  the  juror,  and 
furnishes  no  presumption  against  the  justice  of  the  ver- 
dict." RockwtU  V.  Elderhin,  19  TTt*.,  368.  Edstmarh  v. 
Wright,  4  Ohio  St.,  160.  Parks  v.  State,  4  Ohio  St.,  236. 

Again  a  new  trial  was  asked  on  the  ground  that  the 
verdict  was  excessive  and  is  not  sustained  by  sufficient 
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evidence.  This  ground  of  complaint  cannot  be  exam- 
ined in  this  court,  because  the  bill  of  exceptions  does  not 
either  expressly  or  by  necessary  implication  show  that  it 
contains  all  the  evidence  given  to  the  jury  on  the  trial. 
The  nature  of  the  inquiry  suggested  by  such  grounds  for  a 
new  trial  demonstrates  the  necessity  for  the  rule,  that  the 
record  must  atfirmatively  show  the  fact  that  all  the  evi- 
dence given  to  the  jury  on  the  trial  is  contained  in  it.  The 
inquiry  does  not  involve  a  question  of  law,  but  simply 
one  in  the  nature  of  an  appeal  from  the  jury  on  the  facts; 
find  without  all  the  evidence  given  to  the  jury,  it  is  impos- 
sible to  say  whether  it  justified  the  verdict  or  not.  Ed^ 
man  v.  Wright^  4  Ohio  Sty  159.  Walker  v.  Lessee  of 
Devlin,  2  Ohio  SL,  593. 

The  paper  offered  in  evidence  to  establish  a  co-partner- 
ship between  plaintiff  in  error,  defendant,  and  one  A. 
Saunders,  in  regard  to  the  cultivation  of  trees,  grape 
vines  and  fruits  was  properly  rejected,  because,  as  shown 
by  the  copy  in  the  bill  of  exceptions,  there  was  only  the 
signature  of  one  person  subscribed  to  the  paper,  and 
therefore  it  could  not  be  made  evidence  of  a  tri-partite 
contract.    Tlie  judgment  must  be  affirmed. 

The  opinion  of  a  majority  of  the  court  in  affirmance 
of  the  judgment  was  delivered  by  Chief  Justice  Lake, 
as  follows: 

Lake,  Ch.  J. 

There  is  no  conflict  between  the  different  members  of 
the  court  in  the  conclusion  to  which  we  have  come,  that 
the  judgment  of  the  court  below  should  be  affirmed. 
But  we  do  not  agree  as  to  the  reasons  which  have  lead 
to  this  result. 

In  the  opinion  prepared  by  Mr.  Justice  Gantt  we  find 
expressed  certain  peculiar  views  in  regard  to  one  of 
the  leading  provisions  of  the  Code  of  Civil  Procedure, 
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BO  decidedly  at  variance  with  our  own,  that  we  shall  give 
very  briefly  not  only  our  reasons  for  the  affirmance  of 
the  judgment,  but  also  the  views  entertained  by  a  ma- 
jority of  the  court  as  to  the  constitutionality,  and  eflfect, 
of  that  section  of  the  Code  which  he  has  criticised  so 
severely. 

The  action  in  the  court  below  was  brought  by  Saun- 
ders against  Wilcox  to  recover  for  damages  alleged  to 
have  been  sustained  in  consequence  of  the  wrongful 
occupation  of,  and  injury  to,  certain  premises  of  the 
plaintiff.  These  premises  liad  been  the  subject  of  a  prior 
litigation  between  these  same  parties,  in  an  equitable 
action  brought  by  Saunders  wherein  he  recovered  the 
legal  title  from  Wilcox,  who  was  the  former  owner  of 
the  fee.  Saunders'  right  to  maintain  this  second  action, 
therefore,  depended  upon  the  judgment  he  had  recov- 
ered in  the  former  suit. 

One  of  the  principal  defenses  interposed  by  Wilcox 
in  this  action  for  damages,  was  the  alleged  pendency  of 
the  former  suit,  in  consequence  of  his  having  prosecuted 
an  appeal  to  this  court. 

Had  this  allegation  been  true  in  fact,  it  would  have 
been  a  complete  defense  to  this  action,  for  an  appeal 
brings  up  the  whole  case  for  trial  de  novo^  and  the  rights 
of  Saunders  to  the  locus  in  quo  would  have  been  post- 
poned until  final  trial  and  judgment  here.  But  on  the 
trial  in  the  district  court  it  was  held,  that  no  appeal  had 
been  taken,  or,  in  other  words,  that  it  was  not  an  appeal- 
able case,  and  so  it  was  subsequently  decided  by  this 
court  on  review.  Under  this  ruling  the  plaintiff  was 
enabled  to  go  forward  with  liis  case  to  final  judginent; 
and  this  is  one  of  the  errors  now  complained  of 

There  was  no  error,  however,  in  holding  that  no  ap- 
peal had  been  taken  from  the  former  judgment.  That 
question  was  set  at  rest  by  the  action  of  this  court  on 
the  motion  of  Saunders  to  dismiss  the  alleged  appeal  in 
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the  former  case.  And  as  to  the  adinii»sion  of  the  record 
of  that  suit  in  evidence,  that  was  proper  for  the  purpose 
of  showing  title  in  the  plaintiff  to  the  premises  in  ques- 
tion. And  this  record  was  also  proper,  and  necessary, 
for  still  another  purpose.  It  was  answered  that  this 
claim  for  damages  to  the  lands,  etc.,  was  included  in  the 
former  action,  and  could  not  therefore  be  made  the  sub- 
ject of  another  suit.  But  this  record  showed  that, 
although  these  matters  were  included  in  the  j^etition, 
they  were  expressly  excluded  by  the  court,  and  not  taken 
into  account  in  the  decision  of  that  case.  The  language 
of  the  court  was,  "that  for  the  rent,  use  and  occupation 
of  the  land,  and  improvements,  and  all  damages  thereto 
by  the  defendant,  further  suit  must  be  had,  or  adjust- 
ment made  therefor  by  the  parties  as  they  shall  see  fit." 
Now  the  question  here  is  not  whether  this  claim  for 
rents,  damages,  etc.,  could  properly  be  joined  in  the 
action  for  the  recovery  of  the  title  from  Wilcox,  for, 
whatever  the  rights  of  Saunders  may  have  been  in  this 
I)articular,  it  is  enough  for  our  present  purpose  to  know 
that  these  demands  were  not  adjudicated  in  the  former 
action,  but  were  by  the  express  order  of  the  court  ex- 
cluded from  that  case  and  remitted  to  the  parties  them- 
selves for  settlement  by  suit  or  otherwise,  but  the  ques- 
tion is  whether  the  record  of  the  former  suit  was 
properly  admitted  in  evidence  in  this  one.  And  the 
majority  of  the  court  hold  that  it  was  competent  evi- 
dence and  properly  admitted  to  show,^r«^,  that  Saunders 
was  the  owner  of  the  land;  and,  second^  to  prove  that 
his  damages,  occasioned  by  the  wrongful  occupation 
thereof  by  the  defendant,  had  not  been  adjudiciited. 
We  hold  further  that  whether  rightfully  or  improperly 
done  the  court  had  actually  excluded  these  matters  en- 
tirely from  its  consideration,  and  therefore  they  were  a 
proper  subject  for  litigation  in  the  present  suit.  That 
judgment  being  still  in  full  force  was  conclusive  and 
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bindiDg  upon  lx)th  parties,  and  could  not  be  assailed  indi- 
rectly by  questioning  its  correctness  in  another  action. 
13ut,  while  it  is  final  as  to  all  questions  then  before  the 
court,  and  upon  which  it  assumes  to  pass,  this  is  all  that 
can  properly  be  claimed  for  it;  while  as  to  all  those  mat- 
ters expressly  dismissed  from  the  consideration  of  the 
court,  they  were  left  in  the  same  condition  precisely  as 
if  they  had  never  been  brought  into  the  ciise.  Tlie  prac- 
tical effect  of  this  order  of  the  court  was  a  dismissal  of 
these  claims,  without  prejudice  to  a  future  action  thereon. 

Now  this  disposition  of  these  several  demands,  espec- 
ially the  one  sounding  in  tort,  is  justified  by  our  brother 
Gantt  on  this  ground  alone,  that  under  the  old  chancery 
])ractice,  which  he  holds  the  legislature  was  powerless  to 
abolish,  the}'  could  not  be  properly  joined  in  the  action 
fur  the  recovery  of  the  title  to  the  land. 

But  a  majority  of  the  court  do  not  assent  to  this  doc- 
trine. We  hold  that  the  legality  of  that  order  is  not 
now  in  controversy.  Whether  right  or  wrong,  all  ques- 
tions thereby  determined  must  so  remain  as  between 
these  parties  unless  changed  by  their  own  voluntary 
action. 

■ 

Kor  do  we  conceive  it  to  be  either  necessary,  or  prof- 
itable, now  to  determine  whether  or  not  these  demands 
could  have  been  joined,  under  the  code,  in  the  action  for 
the  recovery  of  the  title  from  Wilcox.  On  this  point 
however  it  may  not  be  out  of  place  to  quote  from  the 
decision  of  the  supreme  court  of  the  state  of  Ohio,  in 
the  case  of  Sturgess  v.  Burton^  8  Ohio  StcUe^  218,  where 
this  language  is  used;  "by  the  provisions  of  the  code  the 
plaintiff  may  unite  in  one  action  all  causes  of  action 
arising  from  the  same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action,  and  this  includes 
causes  of  action  legal  and  equitable,  ex  contractu  and  ex 
delicto;  but  if  the  causes  of  action  do  not  arise  from  the 
same  transaction,  or  transactions  connected  with  the  same 
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action,  then  the  causes  of  action  ex  contractu  cannot,  in 
general,  be  united  with  causes  of  action  ex  delicto,'*'^ 

From  this  there  would  seem  to  be  no  doubt  that,  in  a 
real  action  for  the  recovery  of  the  land  itself,  not  only  « 
demand  for  use  and  occupation,  but  also  one  for  damagee 
caused  by  a  tortious  injury  to  the  premises,  might  be 
included  in  the  same  petition.  But  it  is  not  so  clear, 
indeed  we  think  it  is  quite  doubtful,  that  in  an  action  for 
the  recovery  of  the  legal  title  from  one  holding  it  in 
trust,  a  claim  for  such  damages  could  be  united. 

In  regard  to  the  power  of  the  legislature,  under  the 
constitution  of  1867,  to  blend  law  and  equity  cases  in 
one  form  of  action  by  the  abolition  of  the  distinction 
formerly  existing  between  them,  and  authorizing  their 
joinder  in  the  same  petition,  we  entertain  no  doubt  what- 
ever. On  the  contrary  we  think  the  authority  to  do  all 
that  the  code  provides  in  this  particular  is  clear. 

The  constitution,  it  is  true,  confers  upon  the  supreme 
and  district  courts  "  both  chancery  and  common  law  juris- 
diction." All,  however,  that  could  have  been  intended 
by  this  was  to  unite  in  these  courts  respectively  the  two 
distinct  jurisdictions  which  were  formerly  vested  in 
separate  and  entirely  distinct  tribunals.  Whatever  the 
rights  of  a  suitor  under  the  constitution  and  laws  of  the 
state  might  have  been,  whether  of  a  legal  or  an  equita- 
ble nature,  these  courts  in  a  proper  case  made,  were 
authorized  to  enforce.  And,  doubtless,  in  the  absence  of 
all  legislation  on  the  subject  of  procedure,  these  courts 
would  have  been  justified  in  resorting  to  that  established 
by  the  chancery  and  common  law  courts,  respectively,  as 
their  guide. 

We  cannot  give  assent  to  the  notion  that  it  was  the 
design  of  the  constitution  to  deprive  the  legislature  of 
the  authority  to  control  the  action  of  these  courts  in 
matters  of  mere  practice,  so  long  as  no  substantial  right 
of  a  suitor  was  taken  from  him. 
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The  code  does  not  profess  to  abrogate  that  distinction, 
which  in  the  very  nature  of  things  must  always  exist 
between  legal  and  equitable  rights  and  remedies,  nur  to 
deprive  atoy  person  of  as  complete  redress,  for  even'  ccjn- 
ceivable  wrong  done  to  him  in  his  person  or  estate,  as  he 
formerly  could  have  had.  But  it  does  require  that,  what- 
ever the  nature  of  the  right  to  be  enforced,  or  the  wrong 
to  be  redressed  may  be,  whether  such  as  formerly  would 
liave  been  cognizable  In  either  a  court  of  chancery,  or  in 
a  court  of  law,  the  simple  form  of  a  ^^civU  action^'*  must 
be  followed,  in  which  a  plain  statement  of  the  material 
facts  constituting  the  cause  of  action,  or  the  defense,  must 
be  set  forth  in  concise  language,  and  without  repetition. 
Thus  while  the  ancient  forms  of  action  are  now  abolished, 
all  the  various  remedies  known  to  the  law  still  remain, 
and  are  administered  through  the  medium  of  the  single 
"civil  action"  of  the  code,  quite  as  certainly  and  much 
more  speedily,  than  they  were  under  the  former  practice. 

Mr.  Willard  in  his  admimble  work  on  Equity  Juris- 
prudence, under  the  code  of  New  York,  in  language 
equally  applicable  to  our  own  says:  "The  continuance  of 
equity  as  a  distinct  branch  of  jurisprudence,  and  of  the 
application  of  equitable  as  well  as  legal  remedies,  are 
plainly  inferrable  from  the  language  of  the  ex)de,  and 
have  been  repeatedly  recognized  by  the  courts.  The  for- 
mer names  of  actions  are  dispensed  with.  The  subject 
matter  which  constitutes  the  basis  of  the  claim  to  relief 
must  be  stated  now  as  well  as  formerly,  but  the  cumbrous 
phraseology  which  sometimes  obscured  a  fonuer  bill  in 
chancery  is  dispensed  with,  and  the  material  fdcts  alone, 
in  distinction  from  matters  of  evidence  are  required  to 
be  set  forth."  Wil,  Eq,  Jur,^  37.  And,  again  on  page 
43,  he  says:  "Relief  may  be  obtained  under  the  code  in 
all  cases  where  it  could  be  granted  before,  whether  at  law 
or  in  equity.  The  subject  of  rights  and  wrongs  remains 
unchanged.     The  remedy  to  enforce  them,  or  to  prevent 
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their  violation,  or  to  obtain  satisfaction  for  their  violation, 
still  exists,  but  under  a  different  name.  A  civil  action, 
noraen  generalissimum,  comprises  within  itself  all  the 
former  actions  both  at  law  and  in  equity." 

This  is  sufficient,  we  think,  to  show  that,  notwithstand- 
ing the  two  systems  of  procedure — thecomm(jn  law  with 
its  arbitmrily  formal  actions,  of  assumpsit,  debt,  detinue, 
trespass,  trover,  and  the  like,  on  the  one  hand — and  the 
chancerv  with  its  next  to  interminable  bills,  having  their 
nine  distinct  sub-divisions  on  the  other,  together  with 
their  almost  endless  paraphernalia,  have  been  dispensed 
with  in  this  state,  and  by  the  act  of  June  19th,  1867,  at 
the  first  session  of  the  legislature  under  our  former  con- 
stitution, the  two  systems  united  in  one  single  form  of 
action, — still  the  constitutional  jurisdiction  of  the  courts 
was  not  thereby  in  the  least  abridged,  but  in  complete 
harmony  with  both  the  language  and  the  spirit  of  the 
code  of  civil  procedure,  yet  remains  as  formerly,  and 
extending  to  all  rights  and  remedies  of  whatsoever  nature, 
whether  of  chancery  or  common  law  cognizance  under 
the  former  system.  The  mere  forms,  it  is  true,  have 
departed,  but  the  entire  substance  of  both  jurisdictions 
is  still  preserved  to  us. 

The  admission  of  the  deed  from  Wilcox  to  Saunders 
in  evidence  is  also  assigned  for  error.  But  the  views 
above  expressed  as  to  the  pendency  of  the  appeal  in  the 
former  suit  disposes  of  this  question  also.  This  deed 
was  made  in  obedience  to  the  judgment  of  the  district 
court.  It  was  a  necessary  link  in  the  plaintiff's  chain  of 
evidence  to  prove  his  title  to  the  land,  and  was  properly 
admitted  for  that  purpose. 

The  objection  that  one  of  the  jurors  was  disqualified 
by  reason  of  his  non-residence  within  the  county  for  a 
sufficient  length  of  time  comes  too  late.  If  the  disqual- 
ification were  known,  the  objection  should  have  been 
made  by  a  challenge  of  the  juror  before  the  trial,  but  if 
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not  known,  then  the  record  should  show  that  a  timely 
effort  was  made  to  ascertain  the  fact  by  an  examination 
of  the  juror  on  his  voir  dire.  And  this  is  the  rule  even 
in  capital  cases.     Pavkn  v.  Ths  State,  4  Ohio  St.,  236, 

Another  objection  is  that  the  verdict  was  excessive, 
and  not  sustained  by  sufficient  evidence.  This  question 
cannot  now  be  considered  for  the  reason  that  the  bill  of 
exceptions  does  not  purport  to  give  all  the  evidence  sub- 
mitted to  the  jury.  It  is  well  settled  that  an  ai)pellate 
court  will  presume  the  verdict  to  be  right,  and  the  evi- 
dence ample  to  sustain  it  until  the  contrary  is  shown. 
The  Midland  Pacific  Railroad  Co,  t?.  McCartaey,  1 
Neh.,  398. 

As  to  the  writing  offered  in  evidence  by  Wilcox  for 
the  purpose  of  showing  the  existence  of  Jin  alleged 
co-partnership  between  defendant  in  error,  one  A.  Saun- 
ders, and  himself,  for  the  cultivation  of  trees,  fruits,  etc., 
upon  the  land  during  at  least  a  portion  of  the  time  of  his 
adverse  occupancy,  it  was  rightly  rejected.  It  may  have 
been  intended  to  make  it  the  evidence  of  such  an  agree- 
ment, but  having  been  signed  by  but  a  single  one  of  the 
parties  it  cannot  be  so  considered. 

For  these  reasons  we  are  of  opinion  that  the  judgment 
fihould  be  affirmed.     Mb.  Justice  Maxwell  concurs. 


Judgment  affirmed. 
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ABSENCE. 
See  Limitation  of  Actions,  1. 

ACCOUNT. 
See  Partition,  1. 

ACTION. 
See  Railroads,  1.    County  Commissioners,  3. 

ADJUTANT  GENERAL. 
See  Constitutional  Law,  3,  4,  5. 

ADVERSE  POSSESSION. 

1.  The  Title  to  Land  becomes  complete  in  an  adverse  occupant,  when  he 
has  maintained  an  actual,  continued  and  notorious  possession,  claiming 
the  same  as  bis  own  against  all  persons  for  the  full  extent  of  the  statu- 
tory period;  and  the  enclosing  of  such  land  within  a  fence,  the  main- 
tenance of  such  fence,  cultivation  of  the  land  and  payment  of  the 
taxes  on  the  same,  for  said  period,  with  said  intention,  is  sufficient  in 
law  to  constitute  adverse  possession.    Horbach  v.  Miller ^ 31 

AGENT. 
See  Principal  and  Agent.  • 

APPEALS. 

1.  In  Casei  of  Contevted  Eleotlona.  A  party  aggrieved  by  any  alleged 
error  of  the  board  of  justices,  chosen  to  hear  contests  relative  to  the 
election  of  any  county  officer,  has  his  remedy  by  appeal  to  the  dis- 
trict court,  and  a  writ  of  mandamus  from  the  supreme  court  to  com- 
pel the  correction  of  such  error,  does  not  lie  against  them.  The 
statute  regulating  appeals  in  ordinary  civil  actions  governs  such 
appeal,  and  the  appellate  court  has  ample  jurisdicdon,  though  the 
cause  must  be  tried  by  the  judge  without  the  aid  of  a  jury.  The 
People  V.  Martin 49 
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2.  An  Appeal  taken  on  the  22d  of  August,  from  a  judgment  rendered 

February  21st,  is  not  within  the  six  months  prescribed  by  act  of 
March  3,  1873.    Ge/t.  Stat.,  7U.    Glorev.Iiare 131 

3.  Default.     A  defendant,  appealing  from  a  judgment  of  the  probate 

court,  is  not  in  default  in  the  district  court  until  after  the  rule  day  for 
filing  his  answer  has  elapsed.    Rich  v.  Stretchy 1S6 

4.  Aet  of  1875  {Laws,p,  58),  regulating  appeals  to  district  court,  is 
unconstitutional  and  void.  Stnails  v.  Whiti^ 333 

5.  An  Appeal  from  the  judgment  of  a  justice  of  the  peace,  rendered 

February  20,  and  filed  in  the  district  court  March  15,  the  next  regu- 
lar term  of  which  was  fixed  for  the  first  Monday  in  April;  keid^ 
within  the  time  fixed  by  law.    Gen,  Stat.,  686.  Morrow  v.  SulUtider^  374 

6.  The  Aot  of  Marcli  8,  1873,  has  no  retrospective  operation,  and  does 

not  apply  to  cases  determined  previous  to  its  passage.    White  v.  Blum,  055 
WiUox  V.  Saunders 569 

7.  An  Appeal  from  a  judgment  sustaining  a  demurrer,  on  the  ground 

of  misjoinder  of  causes  of  action,  does  not  lie  to  the  supreme  court. 
The  remedy  is  by  petition  in  error.    Stewart  v.  Carter, 564 

8.  An  Appeal  is  not  a  remedy  to  correct  errors  of  law  only,  but  brings 

the  case  to  the  appellate  court  for  a  trial  de  novo.     Wilcox  v.  Samrders,  569 

See  Arbitrations.    Elections.    Practice: 

ARBITRATION. 

1.  Arbitration.    Where  it  is  clearly  shown  that  an  award  of  arbitrators 

has  been  obtained  by  fraud,  corruption,  or  other  undue  means,  it 
should  be  set  aside ;  but  the  fact  that  a  party  seeking  to  avoid  ihe 
award  swears  that  he  Relieves  it  has  been  so  obtained,  is  no  evidence 
whatever.  The  facts  and  circumstances  on  which  the  affiant  bases 
his  belief  should  be  set  out  in  detail,  and  all  the  evidence  on  which 
he  relies  presented  to  the  court  to  which  the  award  has  been  returned. 
McDowell  V,  Thomas 542 

2.  .  APPEALS.     A  party  aggrieved  by  a  judgment  affirming  or 

setting  aside  an  award  of  arbitrators  may  appeal,  but  the  evidence 
presented  to  the  court  below  must  be  preserved  by  bill  of  exceptions, 
otherwise  no  foundation  has  been  laid  on  which  to  predicate  an 
appeal.    A/., 542 

ASSIGNMENT. 
See  Mortgages,  1,  2. 

ATTACHMENT. 
1 .    Cannot  be  maintained  in  an  action  of  tort.    Handy  v„  Brong  ...    60 

See  Practice. 
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ATTORNEY'S  FEES. 
Sec  Practice.  15. 

ATTORNEY  GENERAL. 
See  Constitutional  Law.  1. 

BANKS. 

1.  Promiiiory  Note:  action  upon.  The  right  to  sue  npon  a  note 
executed  exclusively  for  the  benefit  of  a  banking  corporation,  vests 
in  the  bank,  and  the  indorsement  of  its  cashier,  to  whom  as  cashier 
such  note  is  made  payable,  is  not  necessary.  IxLcey  v.  Central 
National  Bank, 179 


UABILITY   OF,    FOR    ACTS    OF  PRESIDENT.     The    United 


States  being  indebted  to  the  State  of  Nebraska,  drew  two  drafts  upon 
its  treasury,  in  favor  of  "William  H.  James,  acting  governor,  or 
order."  The  drafts  were  indorsed  by  James  and  by  him  delivered 
to  McCann,  a  stockholder  and  the  president  of  the  Nebraska  City 
National  Bank.  The  drafts  were  given  to  McCann,  in  the  banking 
house,  the  cashier  indorsed  the  same,  and  the  bank  received  the  pro- 
ceeds. A  portion  of  the  fund  was  paid  by  McCann  to  O'Hawes, 
who  had  been  the  agent  authorized  by  James  to  collect  the  same 
from  the  general  government ,  and  a  large  part  of  the  balance  paid 
to  James  on  individual  checks  drawn  by  him  from  time  to  time,  some 
upon  McCann,  and  others  upon  the  bank,  but  none  of  the  amount 
was  ever  paid  into  the  state  treasury.  Held,  in  an  action  against 
James.  McCann,  and  the  bank,  that  the  drafts  being  the  property  of 
the  state,  James  had  no  interest  therein  whatever  that  he  could  trans- 
fer except  to  the  state  treasurer,  who  is  the  sole  fiscal  officer  of  the 
state ;  that  the  drafts  contained  on  their  face  sufficient  to  put  a  pur- 
chaser on  inquiry  as  to  whether  or  not  James  was  the  owner ;  that 
notice  to  McCann  was  notice  to  the  bank ;  that  the  bank  was  liable 
for  the  full  amount  of  the  drafts,  nor  could  any  deduction  be  made 
on  account  of  payment  to  O'Hawes,  such  payment  being  made 
without  authority  of  law.    McCann  v.  The  State 324 

See  National  Banks. 

BONDS. 
See  BRIDGES.    Official  Bonds. 

BOUNDARIES. 

1.  Evidenoe:  instructions  to  jury.  The  identity  of  a  block  of 
lots  depended  upon  the  correct  location  of  another  block,  some 
distance  off,  a  comer  of  which  had  been  taken  as  an  initial  poini 
in  making  the  survey;  and  a  surveyor  testified  that  in  1857,  a 
fence  was  erected  around  the  block,  of  which  he  had  personal 
knowledge;  that  the  fence  was  destroyed  in  1862;  and  in  making 

38 
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the  survey  in  question,  he  found  the  west  line  and  southwest  corner, 
by  remains  of  fence  posts,  there  being  old  bark  and  rotten  wood 
about  every  seven  feet :  he/d,  that  the  correct  location  of  the  initial 
point  was  property  submitted  to  the  jury,  upon  an  instruction,  that 
in  order  to  determine  whether  the  fence  was  built  upon  the  true  line 
of  the  block,  they  might  take  into  account  the  time  when  it  was 
built,  the  fact  that  it  was  about  the  time  of  the  survey,  when  the  cor- 
ners were  easily  ascertained,  and  if  they  believed  the  testimony  war- 
ranted it,  they  might  presume  that  the  fence  was  built  on  the  line  of 
said  block.     Horback  v.  Miller^ 31 

2.  State  Bonndaries.  A  change  in  the  main  channel  of  the  Missouri 
river,  does  not  alter  the  boundary  line  between  Iowa  and  Nebraska, 
as  established  by  Congress.  It  remains  as  before,  in  the  old  aban- 
doned river  bed.    Holbrook  v.  Moore 437 

BRIDGES. 

1.  County  BondB :  bridges  over  the  platte  river.  County  bonds 
issued  for  the  purpose  of  erecting  a  public  bridge  over  the  Platte 
river,  conformable  in  all  respects  to  the  laws  of  this  state,  author- 
izing the  issuance  of  bonds  in  aid  of  works  of  internal  improve- 
ments, are  valid.     U.  P.  R.  R.  v.  Colfax  County 450 

2. .    Such  a  bridge  is  a  work  of  internal  improvement,  and  from 

the  course  of  legislation  in  this  state,  it  is  clear  that  aid  may  be 
granted  in  its  erection  by  the  issuance  of  county  bonds,  by  grant 
from  the  state,  donations,  or  by  two  counties  bordering  on  the  river 
uniting  in  the  enterprise.  It  was  not  the  legislative  intention  to  res- 
trict the  aid  authorized,  to  works  of  internal  improvement  in  which 
the  county  has  no  interest.     Id. 450 

3. .  In  determining  what  constitutes  a  work  of  internal  improve- 
ment, it  must  be  tested  by  the  benefits  to  be  derived  by  the  public, 
and  not  by  its  extent  or  cost.    /</., 450 

4.  Contracts  for  the  erection  of  bridges  should  be  let  to  the  lowest  com- 
petent bidder.     The  People  v.  Commissioners  of  Buffalo  County^  .    .    150 

CASES  IN  NEBRASKA  REPORTS  CITED  AND  CONSTRUED. 

Caw  V.  The  People,  3  Neb.,  367, 555 

Cropsey  v.  Wiggenhorn,  3  Neb.,  108, 415,  612 

Crowell  V.  Galloway,  2  Neb.,  215 612 

Kittle  V.  De  Lamater.  3  Neb..  325, 428 

Kygerv.  Riley,  2  Neb.,  28 218 

McReady  v.  Rogers,  1  Neb.,  124 231 

Meredith  v.  Kennard,  1  Neb.,  312 655 

Mills  V.  Miller,  2  Neb.,  317 48,415 

People,  ex  rel.,  v.  Weston,  8  Neb.,  323, 159 

Rector  v.  Rotton,  3  Neb.,  176 501 

SiouxCityv.  Washington  County,  3  Neb.,  42 148 
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Strader  v.  White,  2  Neb.,  360. 231 

Tallon  V.  Ellison  &  Sons,  3  Neb.,  74 373 

Taylor  V.  Tilden,  3  Neb.,  339 96 

The  N.  P.  R.  R.  v.  McCartney,  1  Neb..  404 43,  415 

Wells.  Fargo  &  Co.  V.  Preston,  4  Neb.,  446 43 

CHATTEL  MORTGAGES. 
See  Mortgages. 

CITIES. 
See  Municipal  Corporations. 

CONSTITUTIONAL  LAW. 

1.  Salary  of  Offioeri.    The  constitution  fixing  the  salary  of  an  officer, 

and  providing  that  "  the  auditor  shall  draw  warrants  of  the  state 
quarterly  "  therefor,  "  which  shall  be  paid  out  of  any  funds  not  other- 
wise appropriated."  appropriates  by  law  the  amount  necessary  to  pay 
such  salary,  and  no  legislative  act  is  necessary.  Siate,  ex  rel.^  Roberts 
V.  Weston 216 

2.  Jurisdiotion  of  Distriot  Court.    The  act  of  February  25, 1875  (Laws 

1875,  31),  authorizing  any  judge  of  the  district  court  to  designate  the 
county  in  his  district  where  an  indictment  may  be  found,  and  persons 
tried  for  felony  committed  in  any  unorganized  county  attached  to  such 
district,  or  in  any  county  where  no  district  courts  are  held,  so  iar  as 
it  applies  to  such  unorganized  counties,  is  not  unconstitutional ;  and 
the  court  of  any  county  so  designated  has  jurisdiction  of  the  offense. 
Dodge  V  The  People, .   .    220 

3.  Ezeoutive  Offioers :   adjutant  general.    The  office  of  adjutant 

general  exists  in  this  state  by  virtue  of  an  appointment  from  the  Gov- 
ernor as  commander-in-chief  of  the  military  forces,  acting  under 
authority  given  him  by  Congress  (1  Statutes  at  Large,  273),  and  the 
act  of  March  4,  1870.  Gen,  Stat,,  470.  State,  ex  rel.,  Tzschuck  v. 
Weston 234 


•     »- 


Such  an  office  is  not  executive  within  the  meaning  of 


the  constitution  which  provides  that  "  no  other  executive  state  office 
(aside  from  those  mentioned),  shall  be  continued  or  created."    Id.,  .    234 

5.  :  SECRETARY  OF  STATE :  SALARY.    One  holding  the  office  of 

secretary  of  state  is  eligible  to  that  of  adjutant  general,  and  the  allow- 
ance to  him  of  a  salary  therefor,  does  not  conflict  with  that  section  of 
the  constitution,  fixing  the  salary  of  the  secretary  of  state,  and  pro- 
viding that  he  shall  not  receive  to  his  own  use  "any  fees,  costs,  per- 
quisites of  office,  or  other  compensation."    Id., 234 

6.  Taxation.    Legislation  authorizing  a  land  road  tax  of  "  four  dollars  to 

the  quarter  section,  to  be  paid  in  money,  or  labor  at  the  rate  of  two 
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dollats  per  4ay.  at  the  option  of  the  person  so  taxed,"  is  not  repn^^ 
nant  to  any  of  the  provisions  of  the  constitution  of  1867.  B.  6*  M. 
R.  H.  V,  Ixincastfr  County,  .   . 293 

7.  '.  APPORTIONMENT.    There  being  no  constitutional  restraint.  It 

is  f6r  the  leglslatikre  to  determine  what  the  rule  of  apportionment.  In 
levying  taxes  should  be,  and  not  the  judiciary.    Id. 294 

8.  Taxes,    streets.    A  statute  authorizing  a  city  to  grade  and  improve 

streets,  one  half  of  the  expense  to  be  paid  by  special  tax  or  assess- 
ments on  lots  abutting  thereon,  A«/</ constitutional,  under  that  provi- 
sion authorizing  the  legislature  to  organize  cities  and  towns,  and 
restrict  their  power  of  taxation  and  assessmeHt,  Hurjord  v.  City  of 
Omaha 336 

9.  :  ASSESSMENTS.  The  authority  to  levy  and  collect  assessments  for 

municipal  improvements,  is  an  express  constitutional  power,  resting 
alone  upon  constitutional  authority.  Id., 336 

10.  Appeal  Aot  of  1876.      The  act  "  regulating  appeals  from  the  judg- 

ments of  probate  judges  and  justices  of  the  peace,"  laws  176,/.  6S, 
being  in  contravention  of  that  clause  of  the  constitution,  that  "no 
bill  shall  contain  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title,  and  no  law  shall  be  revived  or  amended,  unless 
the  new  act  contains  the  entire  act  revived,  and  the  seciioms  anumded" 
etc..  is  void.  Smai/s  v.  White, * 353 

W,  Amending  Statutes.  Where  an  act  is  not  complete  in  itself,  but  is 
clearly  amendatory  of  some  former  statute,  it  is  within  the  consti- 
tutional inhibition  above  cited.  Nor  would  it  make  any  difference  in 
this  respect,  whether  by  its  title,  or  in  the  body  of  the  act,  the  new 
statute  assume  to  be  amendatory  or  not ;  it  is  enough  if  it  clearly  have 
that  effect.    Id., 353 

12.  Taxation:  power  of  the  legislature.  The  taxing  power  vested 
in  the  legislature  is  without  limit,  except  such  as  may  be  prescribed 

by  the  constitution  itself.  State — ex,  rei.,  v.  Lancaster  County,  .   .   .    537 

13.  : .    The  maxim — expressio  nnius  est  exclusio  aiterins — does 

not  apply  in  the  construction  of  constitutional  provisions  regulating 
the  taxing  power  of  the  legislature.  A/., 537 

14.  Stautei:  I^nactment.  A  bill  originating  in  the  senate,  was  passed 
by  the  house  of  representatives  with  amendments,  and  returned  to 
^he  senate,  who  concurred  therein,  but  the  vote  on  concurrence  was 
not  disclosed  by  the  journal.  Held,  that  the  act  was  valid.  Null  v. 
Miller 503 

15.  :  .    If  the  journal  of  either  house  state  that  a  bill,  on  a 

suspension  of  the  rules  by  the  required  constitutional  majority,  was 
read  more  than  once  on  the  same  day,  the  reasons  for  such  suspen- 
sion need  not  be  given.  What  constitutes  a  "case  of  urgency" 
authorizing  such  suspension  is  a  matter  of  legislative  discretion.    Id,,  503 

Sec  Justice  of  the  Peace.    Municipal  Corporation. 

Taxes,  3. 
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CONTRACT. 

1.  Conditions :    evidence.     Where  a  building  contract  provides  that 

the  work  shall  be  done  under  the  direction  and  supervision  of  an 
architect  "  to  be  testified  by  a  certificate  or  writing  under  his  hand/' 
such  architect  is  thereby  constituted  sole  arbiter  between  the  parties, 
and  by  his  certificate,  stating  "  balance  due  in  full  of  contract  price,'* ' 
the  owner  of  the  building  is  bound,  no  fraud  being  alleged  or  proven. 
In  such  a  case  evidence  offered  to  show  the  character  and  quaUty  of 
the  materials  furnished,  and  a  subsequent  certificate  slating  that  the 
architect  could  not  without  detriment  to  his  reputation  "sign  a  certifi- 
cate for  the  work  being  done  in  accordance  with  the  plans  and  speci- 
fications," is  inadmissible.     Mercer  V,  Harris ^ 77 

2.  Snbieription :   conditions  precedent.     Where  a  subscription  is 

made  to  the  capital  stock  of  an  insurance  company,  upon  the  con^ 
dition  that  the  same  is  not  payable  until  a  certain  specified  amount 
has  been  subscribed,  such  a  condition  is  a  condition  precedent,  per- 
formance of  which  is  essential  before  the  company  can  enforce  the. 
payment  of  a  note  given  for  such  subscription;  nor  will  it  avail  the 
company  that  the  condition  is  complied  with  after  suit  brought,  but 
before  the  trial ;  the  right  to  recover  must  exist  at  the  time  the  action 
is  commenced.    McCann  v,  American  Central  Ins,  Co.^ 256 

3.  Conitmotion  and  Eifect.    The  plaintiff  owned  property,  upon  which 

with  other  property,  the  father  of  defendant  held  judgment  liens. 
They  entered  into  a  written  agreement  whereby  the  liens  were  to  be 
discharged,  and  plaintiff  was  to  purchase  in  an  outstanding  title  in 
favor  of  himself  and  defendant  as  tenants  in  common.  The  father  of 
defendant  thereupon  executed  a  deed,  conveying  to  plaintiff  and 
defendant  "all  his  estate,  right, title,  interest,  dower,  claim  or  demand 
whatsoever,  of  the  said  •  •  •  as  well  by  reason  of  any  judg- 
ments assigned  to  and  held  by  him.  or  otherwise,  of,  in,  and  to  the 
same,  to  have  and  to  hold  »  •  •  unto  the  said  •  *  •  as 
tenants  in  common."  Plaintiff  bought  in  the  outstanding  title,  and 
brought  suit  to  compel  his  co-tenant  to  contribute  one-half  of  the 
amount  paid  therefor,  as  well  as  to  recover  one^half  of  the  proceeds 
paid  by  other  parties  on  account  of  said  judgment  liens.  Held^  1. 
That  under  the  agreement  plaintiff  was  not  bound  to  contribute  any- 
thing in  the  purchase  of  the  outstandmg  title.  2.  That  the  deed  only 
conveyed  the  interest  of  the  grantor  in  the  premises,  and  did  not 
transfer  or  assi£n  any  interest  in  the  judgments.     Mills  v.  Miller,  .    441 

See  County  Commissioners,  2.    Married  Women.    School 

Districts,  1,  5,  6,  7, 8. 

CONVEYANCE. 

1.  Mortgage:  redemption.  Mortgage  premises  were  conveyed  by 
deed  to  M..  with  covenant  against  incumbrances,  M.  giving  a  note  in 
part  payment  thereof.  Tlie  premises  were  sold  under  the  mortgage, 
and  M.  afterwards  paid  the  purchaser  the  full  amount  of  the  mort- 
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gage  debt,  with  interest  and  costs,  taking  a  deed  of  quit-claim  there- 
for. Held,  in  a  suit  upon  the  note,  that  the  amount  paid  to  dischirge 
the  incumbrance  was  for  the  redemption  of  the  premises,  to  be  applied 
as  a  credit  upon  the  note.    Mills  v.  Saunders^ .    190 

2.  CoYenant  againit  Inemnbranoei :  set-off.    An  incumbrance  by 
'Way  of  taxes  upon  land  must  be  first  paid,  before  the  Vendee  can 
plead  the  same  as  a  set-off,  in  an  action  for  the  recovery  of  the  pur- 
chase money.    A/., , 190 

See  Deeds.    Fraud.    Mortgage,    National  Banks, 

CORPORATIONS. 

1.  CorporatioA.     Where  one  of  an  association  of  persons,  charged  as 

partners,  seeks  relief  from  liability  on  the  ground  that  such  associa- 
tion is  a  corporation.  legally  organized,  and  doing  a  corporate  busi- 
ness, the  burden  of  proof  rests  on  him  to  show  the  existence  of  such 
corporation.  Failing  to  establish  it.  he  cannot  avoid  liability  on  the 
ground  that  he  does  not  appear  as  a  subscriber  to  the  capital  stock 
of  such  association.  And  the  question  in  sucfi  a  case  is  not  so  much 
whether  such  person  has  held  himself  out  as  a  partner,  but  whether 
he  was  a  number  of  the  company  assuming  to  act  as  a  corporation — . 
holding  hitnself  out  to  the  public,  using  his  name,  and  engaging  in  its 
transactions  as  such.    Abbott  v*  O/naAa  Smeltiag-  Cb.,  •  •  .  •  •     .   .  416 

2.  .  To  establish  the  existence  of  a  corporation  defacto^  a  charter 

or  some  law  under  which  the  assumed  powers  are  claimed  to  be 
conferred,  and  user  of  the  franchise  thereby  obtained,  must  be  shown; 

Id 416 

3.  How  I&oorporatad.    In  this  state,  the  filing  of  articles  of  incorpora- 

tion, with  the  county  clerk,  is  a  condition  precedent  to  the  existence 
of  any  corporate  franchise.  The  law  and  the  articles  so  filed,  taken 
together,  are  considered  in  the  nature  of  a  grant  from  the  state  and 

constitute  the  charter  of  the  company.  Jd, 416 

See,  also,  semble  of  LAKE.   Ch.  J.,  i«  White  v.  Blum, ^555 

4.  Powers.      Under  the  l^ws  of  this  state,  a  corporation  organized  for 

the  purpose  of  building  a  railroad,  has  no  power  to  sell  or  dispose 
of  its  property  or  franchises,  until  its  road  has  been  constnicted^ 
Clarke  v.  0.&  S,  W.  X,  R 458 

5.  Bftilroad:    subscription  to  stock.    Plaintiff  entered  into  a  con- 

tract with  several  parties  whereby  he  agreed,  in  consideration  of  $10,- 
000.  to  assign  and  transfer  the  rights  and  franchises  of  two  projected 
railroad  lines,  of  which  he  was  president,  and  upon  the  organization 
of  a  new  company  to  take  four-tenths  of  its  capital  stock  and  to  pay 
on  the  first  assessment  $20,000.  the  other  parties  to  take  balance  of 
stock  and  pay  $30,000.  A  new  company  was  organized,  including 
among  its  members  the  plaintiff  and  three  other  parties  to  the  agree- 
ment. Articles  of  incorporation  were  adopted,  and  preliminary  busi* 
ness  transacted.    At  this  organization  plaintiff  made  no  mention  of 
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said  contract,  did  not  ask  its  adoption  or  ratification  by  the  new  com- 
pany, or  that  it  be  made  the  basis  of  a  contract  between  them. 
At  a  subsequent  opening  of  subscription  books,  plaintiff  subscribed 
for  200  shares  of  stock  amounting  to  ^20.000,  to  be  paid  for  in  cash. 
He  paid  ^LO.OOO,  receiving  certificates  of  stock  for  that  amount,  and 
brought  suit  for  the  balance  subscribed,  claiming  to  have  paid  there- 
for by  a  transfer  of  the  franchises  of  his  two  companies,  mentioned  in 
said  contract.  Held,  that  the  contract  was  illegal  and  void,  and  even 
if  binding  on  the  parties  to  it,  under  the  evidence  adduced,  it  did 
not  become  a  contrat^t  between  the  plaintiff  and  the  new  company, 
and  he  was  not  thereby  entitled  to  any  credit  on  his  stock  account 
by  virtue  thereof.    Id 458 

See  Contract,  2.   Eminent  Domain,  7.   Municipal  Corpora- 
tions.   Railroads,  8,  0.    School  Districts. 

COUNTY  COMMISSIONERS. 

1.  Diitiei  of,  in  the  Ereotioii  of  Pablio  Buildings  and  Opening  Beads. 

In  letting  contracts  for  the  erection  of  county  buildings,  and  for  the 
improvement  of  such  roads  as  may  be  of  general  necessity,  county 
commissioners  must  award  the  same  to  the  lowest  responsible  bidder. 
The  People  v.  Commissioners  of  Buffalo  County  ^ 150 

2.  :  BRIDGES:  LETTING  CONTRACTS  FOR.      Public  bridges  are 

parts  of  public  roads,  and  the  provisions  of  Sec.  16,  Chap.  67,  Gen. 
Stat.,  requiring  contracts  for  the  construction  of  roads  to  be  let  to  the 
lowest  competent  bidder,  apply  to  the  letting  of  contracts  for  the 
erection  of  bridges;  and  it  is  the  duty  of  county  commissioners  to 
adopt  plans  and  specifications,  in  advance  of  the  letting,  as  a  basis  on 
which  bids  may  be  received.     LAKE,  Ch.  J.,  dissenting.    Id.^  .    .   .    150 

3.  Action  Against.     Where  precinct  or  county  bonds  are  placed  at  the 

disposal  of  county  commissioners  for  the  purpose  of  erecting  a  wagon 
bridge  over  the  Platte  river,  it  is  their  duty  to  let  the  contract  for  the 
construction  of  the  same  to  the  lowest  responsible  bidder;  failing  to 
do  so,  such  bidder  or  a  tax-payer  of  the  county  may  maintain  an 
action  to  compel  them  to  so  award  the  contract.  Id. 150 

4.  .    The  commissioners  have  no  authority  to  require  each  bidder 

for  the  erection  of  a  bridge  to  accompany  his  bid  with  his  own  plans 
and  specifications,  they  adopting  such  plans  as  they  see  fit  and  accept- 
ing the  bid  accompanying  the  same,  no  opportunity  being  given  to 
others  to  bid  on  such  plans.  Such  conduct  opens  the  door  to  cor- 
ruption. £ivontism,  and  fraud;  and  a  contract  awarded  on  j$uch  a 
letting  is  void,    /i., I50 

COURTS. 

1.  Terms:  impaneling  grand  jury.  The  regular  term  of  a  court, 
fixed  by  law  to  be  holden  on  the  13th  of  September,  was  adjourned 
in  vacation,  by  the  written  order  of  ihe  judge,  until  the  13th  of 
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December  following,  at  which  time  the  grand  jury,  summoned  for 
the  regular  term,  were  returned  and  impaneled,  an  indictment  found, 
trial  and  conviction  had;  /ft/d,  no  error.    Smi/k  v.  Tht  State,  ,  .  .    277 

2.  Adyoiiraed  Tormi.    Where  the  written  order  adjourning  a  term  of 

court,  made  by  the  judge  in  vacation,  omitted  to  name  the  term,  Aetd, 
that  it  was  intended  to  apply  to  the  regular  term  next  following  the 
promulgation  of  the  order,    /d. .   .    277 

3.  :  DISCRETIONARY  ACTION.      Under  provisions  of  the  statute 

authorizing  the  district  judge  by  written  ordeAto  adjourn  court,  "if 
sick  or  for  any  other  sufficient  cause  unable  to  attend."  the  reasons  for 
such  adjournment  are  not  subject  to  review  by  the  supreme  court,  /d.^  277 

4.  :  DUTIES  OF  CLERK.     Where  the  record  shows  that  a  written 

order  adjourning  the  district  court  is  entered  on  the  journal  by  the 
clerk,  but  it  does  not  appear  that  the  clerk  formally  adjourned  the 
court,  it  will  be  presumed  ihat  he  performed  that  duty,  /d.,  ....    277 

COVENANT. 

1.  Pleading :  INCU^fBRANCES.    A  petition  alleged  that  a  guardian,  from 

whom  plaintiffs  grantor  derived  title,  "procured  the  sale  of  the  prem- 
ises by  order  of  the  proper  court,  as  it  is  said,  but  as  it  now  appears 
there  is  no  record  of  any  of  the  proceedings  of  such  guardian  sale  as 
required  by  law,  and  so  far  as  the  proper  records  show,  nothing 
appears  properly  and  according  to  law."  //e/d,  on  demurrer,  insuf- 
ficient as  an  allegation  showing  a  breach  of  covenant  against  incum- 
brances. Scottv.  Twiss 133 

2.  Seiiiii.     If  a  grantor,  at  the  time  of  conveyance,  is  in  exclusive  posses- 

sion under  claim  of  title,  the  covenant  of  seizin  is  not  broken,  until 
the  purchaser  or  those  claiming  under  him  are  evicted  by  tide  para- 
mount,   /d., 133 

3.  Plftftding:  set-off.    An  incumbrance  by  way  of  taxes  must  be  first 

paid  before  a  vendee  can  plead  the  same  as  a  set-off.  in  an  action  for 
the  recovery  of  the  purchase  money.   Milis  v.  Saunders 190 

CRIMINAL  LAW. 

1.  Defenie:  insanity.    Where  in  a  criminal  case,  the  accused  relies 

upon  insanity  as  a  defense,  the  burden  of  proof  is  on  the  prosecu- 
tion to  show  sanity.     lVri£'At  v.  The  People 407 

2.  :  .    In  sustaining  such  a  defense,  where  there  is  tes' 

timony  to  rebut  the  legal  presumption  that  the  accused  was  sane, 
unless  the  jury  are  satisfied  beyond  a  reasonable  doubt  that  the  act 
complained  of  was  not  produced  by  mental  disease,  they  must 
acquit.     Id., 407 

3.  :  .    But  the  degree  of  mental  unsoundness,  in  order  to 

exempt  a  person  from  punishment,  must  be  such  as  to  create  an  uncon> 
trollable  impulse  to  do  the  act  charged.    If  it  be  found  insufficient  to 
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deprive  the  accused  of  abiliiy  to  distinguish  right  from  wrong,  he 
should  be  held  responsible  for  the  consequences  of  his  acts.    Id.,  .    407 

See  Practice  in  Criminal  Cases,  12. 14, 15,  22,  24.  25,  31,  32. 

DAMAGES. 
See  Eminent  Dobiain.    Railroads. 

DEEDS. 

1.  Proving  D«ed  a  Mortgage.    Evidence  that  a  deed  absolute  in  its 

terms  was  intended  to  be  a  mortgage,  must  be  clear,  consistent  and 
satisfactory.     Deroin  v.  yennings, 97 

2.  £xecntion.    In  the  absence  of  fraud,  mere  imbecility  or  weakness  of 

mind  in  a  grantor,  however  great,  will  not  avoid  his  deed,  unless 
there  be  evidence  to  show  a  total  want  of  reason  or  understanding. 
Mulloy  V,  Ittgalls, 115 

3.  :  WITNESSES.    The  presence  of  the  attesting  witness  to  a  deed 

or  mortgage,  at  the  time  it  is  subscribed  by  the  parties  thereto,  is  not 
essential,  if  he  is  immediately  afterwards  told  by  them  that  such 
instument  is  their  agreement,  and  is  by  them  requested  to  subscribe 
the  same  as  a  witness.     A/., 115 

4.  .    Where  a  deed  is  executed  and  acknowledged  in  another 

state  before  a  commissioner  of  deeds  of  this  state,  a  notary  public, 
or  other  officer  using  an  official  seal,  the  law  presumes  a  compliance 
with  the  law  of  the  place  of  execution,  and  no  further  authentica- 
tion is  necessary.  But  in  all  other  cases  there  must  be  attached 
thereto  a  certificate  of  the  clerk  of  a  court  of  record  or  other  cer- 
tifying officer,  under  his  official  seal,  showing  that  the  person  taking 
such  acknowledgment  was  the  officer  therein  represented ;  that  he  is 
well  acquainted  with  his  handwriting;  that  he  believes  his  signature 
to  be  genuine ;  and  that  such  deed  is  executed  according  to  the  laws 

of  such  state.     HoadUy  v.  Stephens^ 431 

5.  .    A  deed  executed  and  acknowledged  by  a  justice   of  the 

peace,  in  Virginia,  offered  in  evidence  to  prove  that  the  grantors  had 
parted  with  the  legal  title  to  certain  real  estate  therein  mentioned ; 
Held,  properly  excluded,  there  being  no  evidence  that  it  was  exe- 
cuted and  acknowledged  according  to  the  laws  of  Vii^ginia.    Id.,   .    431 

6.  .  At  common  law  lands  could  be  conveyed  only  by  conform- 
ing to  the  law  of  the  place  where  the  lands  were  situated,  but  by 
statute,  lands  in  this  state  may  be  conveyed  by  conforming  to  the 

law  of  the  place  where  the  deed  is  executed  and  acknowledged.    Id.,  431 

See  Covenant,  1,  2. 

DEPOSITION. 
See  PRACTICE.  12. 
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ELECTIONS. 

I .  Procedure  in  Conteited  Sleetioiii  of  County  OAoen.  The  board  of 
justices,  chosen  under  Sec.  26  of  the  general  election  law,  Gen.  Stai., 
359,  in  case  of  the  contested  election  for  any  county  office,  should  re- 
duce all  the  evidence  given  before  them  to  writing,  in  order  to  make 
the  same  available  in  case  of  an  appeal  to  the  district  court ;  and 
though  the  statute  is  silent  as  to  whom  the  custody  and  control  of 
such  testimony  shall  be  intrusted,  there  is  ample  inherent  power  in 
the  appellate  court,  to  compel  its  production  upon  consideration  of 
the  case  there.  The  tnal  in  the  appellate  court  should  be  confined 
to  the  testimony  so  taken,  though  in  case  of  its  loss  or  destruction, 
neither  party  would  be  debarred  from  mtroducing  necessary  evidence 
to  supply  such  oinission.     The  Peoph  v,  Martin  ^ 49 

See  APPEALS,  1. 

EMINENT  DOMAIN. 

1.  Damagoi  Allowable.  An  award  of  damages  for  the  location  of 
right  of  way  for  a  railroad,  although  not  contemplated  in  the  statute 
{^Gen.  Stat,,  Sec.  97,  p.  191),  contained  a  provision  that  the  party 
owning  the  premises,  part  of  which  were  taken  for  right  of  way,  might 
"  move  back  his  house  "  therefrom ;  Held,  valid.  0,&»  N.W,  If.  R. 
V.  Meiick 21 

EQUITY. 

1.  Jurlsdietion:  void  sale.  An  assessment  was  levied  upon  shares  of 
stock  in  a  ferry  company,  and  suit  in  chancery  commenced  to  sub- 
ject the  shares  to  the  payment  of  such  assessment,  although  the  char* 
ter  of  the  company  gave  it  no  authority  so  to  do.  Service  was  made 
by  publication,  the  bill  taken /r^  confesso,  decree  rendered,  and  the 
shares  sold.  Held,  1.  That  the  decree  was  coram  non  judice,  and 
void.  2.  That  the  purchaser  having  procured  title  to  the  shares 
under  color  of  said  proceedings,  receiving  dividends  thereon,  held 
the  same  in  trust  for  the  original  owner.   Williams  v.  Lowe 382 

See  New 'trial,  1.  2.    Taxes,  2. 

ESTOPPEL. 

1.  By  Aots  in  PaU.  Where  a  stockholder  in  a  railroad  corporation  has 
signed  a  contract  disposing  of  its  assets,  knowing  its  contents,  and 
voting  at  meetings  of  the  company  to  carry  it  into  effect,  he  cannot 
aAorward  repudiate  it,  or  question  the  bona  /ides  of  the  transaction, 
no  fraud  being  shown.     Clarke  v.  O.  ^  S.W.  R,  R., 458 

See  Principal  and  Agent.    Promissory  Note. 

EVIDENCE. 

1.  Admiiiioni  and  Declarations.  In  an  action  upon  a  promiss  jry  note, 
where  the  defense  was  that  the  note  had  been  given  in  part  payment 
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of  real  estate,  upon  which  an  incumbrance  existed,  proof  that  one  of 
th^  payees  had  said  that  "  if  the  defendant  would  pay  off  the  incum- 
brance plaintiffs  would  owe  the  defendant,  ^5,000,"  held,  inadmissible. 
Mills  V.  Saunders 190 

2.  PresumptiottS.     In  the  absence  of  evidence  showing  the  purpose  and 

object  of  the  assignment  of  a  mortgage  to  a  national  bank,  it  cannot 
be  presumed  that  it  was  for  a  debt  created  in  presenii,  in  violation  of 
the  National  Banking  act.    Richards  v.  Kountze^ 200 

3.  Confeiiioni.    The  degree  of  credit,  ordinarily  to  be  given  to  the  con- 

fession of  a  prisoner,  should  be  left  to  the  jury,  under  proper  instruc- 
tions, with  reference  to  the  evidence  in  each  particular  case.  But  a 
confession  alone  is  not  sufficient  evidence  of  the  corpus  delicti.  There 
should  be  other  proof  that  a  crime  has  been  committed  and  the  con- 
fession admitted  only  for  the  purpose  of  connecting  the  defendant 
with  the  offense.     Dodge  v.  The  People, 220 

4.  .    Instructions  asked  for  by  a  prisoner  with  reference  to  an 

alleged  confession,  made  by  him  and  admitted  in  evidence,  held^ 
properly  refused,  there  being  nothing  in  the  record  showing  the  na- 
ture of  the  confession,  to  whom  made,  its  extent,  or  whether  corrob- 
orated or  not.     Id, 220 

See  Promissory  Notes.    Quo  Warranto. 

5.  Admiiiion  of  Deoree  in  Former  Suit  Between  Some  Partiei.  Saun- 

ders brought  suit  against  Wilcox,  to  enforce  the  specific  performance 
of  a  contract  concerning  land,  and  in  the  decree  rendered  in  his  favor 
it  was  adjudged  "that  for  the  rent,  use,  and  occupation  of  the  land, 
and  improvements,  and  all  damages  thereto  by  Wilcox,  further  suit 
must  be  had  or  adjustment  made  therefor  by  the  parties  as  they  see 
fit."  In  a  subsequent  action  between  the  same  parties,  for  trespass, 
waste,  etc.,  alleged  to  have  been  committed  by  Wilcox  upon  the  same 
premises,  Saunders  introduced  in.  evidence  the  decree  of  the  court 
rendered  in  the  former  suit,  and  the  deed  made  to  him  in  pursuance 
thereof.  To  this,  objection  was  made  on  the  ground  that  Wilcox  had 
taken  an  appeal  from  that  decree  to  the  supreme  court.  Held,  that 
as  the  right  of  appeal  did  not  exist  at  the  time  of  the  rendition  of  the 
decree,  the  attempt  to -appeal  was  a  nullity,  and  the  evidence  was 
properly  admissible  for  the  purpose  of  showing  Saunders'  title,  and 
that  his  damages  occasioned  by  the  occupation  of  Wilcox  had  not 
been  adjudicated.   Wilcox  v,  Saunders, 5(^9 

6. .  A  paper  offered  in  evidence  to  establish  a  iri^partite  con- 
tract, being  signed  by  one  party  only,  held,  inadmissible.    2d,,  ,   .   .    569 

See  Boundaries,  1.  Contract,  1.  Deeds,  1.  False  Imprison- 
ment, 2.  Fraud,  l.  Practice,  3,  6.  Promissory  Notes. 
Partnership.  Principal  and  Agent.  Railroads.  Riparian 
Rights. 
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EXECUTORS. 

1.  The  Distiiot  Court  has  jurisdiction  over  executors  and  others  holding 

a  fiduciary  relation,  and  may  compel  the  proper  application  of  trust 
funds  committed  to  their  care.  Blake  t/.  Chamberi, 90 

2.  MiBApplioation  of  Trust  Fonds.    A  petition  alleged  that  an  executor 

had  fraudulently  invested  assets  of  the  estate  in  land,  taking  the  title 
thereto  in  his  own  name,  never  having  accounted  for  the  same  in  his 
final  report-  to  the  probate  court.  Held,  on  demurrer,  that  a  creditor 
of  the  deceased  had  an  equitable  lien  on  the  land  for  the  payment  of 
the  amount  due  htm  from  the  estate.    Id, 90 

FALSE  IMPRISONMENT. 

1.  Kalioloiu  ProMCUtioii :    pleading  :   sufficiency  of  petition. 

Although  an  action  for  malicious  prosecution  cannot  be  maintained, 
if  the  proceedings  complained  of  were  had  by  a  court  having  no 
jurisdiction,  yet  a  petition  alleging  that  in  consequence  of  such  pro- 
ceedings plaintiff  vras  arrested,  imprisoned,  etc.,  is  sufficient  as  a  com- 
plaint for  false  imprisonment.  Painter  v.Jves 122 

2.  Eridenoa.     In  such  an  action,  the  information  made  by  the  defendant, 

upon  which  the  warrant  issued  for  the  arrest  of  the  plaintifif,  is  admis- 
sible in  evidence.     Id. 122 

3.  :  INSTRUCTIONS  TO  JURY.      There  being  evidence  before  the 

jury  showing  that  plaintiff  was  arrested  by  a  sheriff,  at  the  request  of 
the  officer  holding  the  warrant  who  had  telegraphed  him  for  that 
purpose,  and  imprisoned  in  jail  until  the  arrival  of  such  officer,  the 
defendant  asked  the  court  to  change  the  jury  that  "in  ^timating 
damages,  in  case  the  jury  found  for  plaintifT,  they  should  not  con- 
sider the  fact  of  such  imprisonment."    Held,  properly  refused.     Id.^  122 

4.  Befense.     One  who  procures  the  arrest  and  imprisonment  of  another, 

upon  void  process,  is  liable  in  an  action  for  false  imprisonment,  and 
mere  good  faith  in  making  the  affidavit,  by  virtue  of  which  the  arrest 
is  made,  is  no  defense.    A/., 122 

FEES. 

1.  Sheriff's  Fees.  Under  the  act  of  1875.  regulating  fees  of  sheriff.  Laws 
1875./).  81,  that  officer  is  entitled  to  the  same  commission  as  special 
master,  where  real  property  sold  under  a  decree  of  the  court  is  bid 
in  by  the  plaintiff,  as  though  the  amount  of  the  sale  was  received  and 
disbursed  by  him.  And  the  act  is  not  prospective  in  such  a  sense, 
as  to  exclude  decrees  rendered  before  its  passage,  and  upon  which 
orders  of  sale  are  afterwards  issued.    KomUte  v.  Tram^ 291 

See  Practice,  IS.    Taxes,  12. 

FRAUD. 
1.  Fraudalent  CoiiTeyaiioe :    evidence.    The  question  of  intent,  in 
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case  of  an  alleged  fraudulent  conveyance  of  property,  by  a  husband 
to  a  wife,  is  one  of  fact  for  submission  to  a  jury.    Monteith  v.  Bax^    166 

See  Limitation  of  Actions,  3, 

HOMESTEAD. 

1.  Homestead.    Judgment  was  recovered  against  C.  in  April.    He  was 

at  that  time  the  owner  of  certain  real  estate,  and  in  October  follow- 
ing entered  upon  and  occupied  the  same  wiih  his  family.  While  in 
possession,  execution  issued,  levy  and  sale  made.  Held,  that  the 
premises  were  not  exempt  as  a  homestead.    Bowker  v.  Collins,  .   .    494 

2.  Lien  of  Judgment.    A  proper  construction  of  the  statutes  of  this 

state,  makes  a  judgment  recovered  in  the  district  court,  a  lien  upon 
all  the  real  estate  of  the  debtor,  situated  in  the  county  where  the 
judgment  is  recovered.  But  no  sale  can  be  had  of  the  proper  por- 
tion selected  as  a  homestead  by  the  debtor,  as  long  as  the  premises 
so  selected  are  owned  and  occupied  for  that  purpose.  State  Bank 
V.  Carson 498 

3.  Mortgage:  priority  of  liens.    Judgment  was  rendered  against 

W,,  at  a  time  when  he  occupied  certain  premises  as  a  homestead, 
execution  issued,  levy  made,  and  returned  not  sold  for  want  of  bid- 
ders During  these  proceedings  W.,  made  no  claim  to  any  part  of 
said  premises  as  a  homestead,  and  for  a  lime  after  the  recovery  of 
the  judgment,  abandoned  the  same.  Held,  in  a  suit  to  foreclose  a 
mortgage  given  by  W.,  and  wife  on  the  same  premises,  after  the  ren- 
dition of  said  judgment,  that  the  judgment  was  the  prior  lien.  Id .    498 

HOMICIDE. 

1.  Causes  of  Defense:  intoxication.  Upon  a  trial  for  murder,  it  is  prop- 
er for  the  jury  to  consider  any  state  or  condition  of  the  accused,  at  the 
time  of  the  killing,  that  is  adverse  to  the  proper  exercise  of  the  mind, 
and  the  undisturbed  possession  of  the  faculties;  and  if  there  is  evi- 
dence that  the  accused  was  intoxicated  when  the  crime  was  com- 
mitted, the  jury  may  consider  the  evidence  of  intoxication  as  a  cir- 
cumstance to  show  that  the  act  was  not  premeditated,  and  to  rebut 
the  idea  that  it  was  done  in  a  cool  and  deliberate  state  of  mind,  nec- 
essary to  constitute  murder  in  the  first  degree.  And  unless  the  jury 
are  satisfied  beyond  a  reasonable  doubt  that  the  accused,  at  the  time 
of  the  killing,  was  in  such  a  state- of  miad  that  he  could  form  an  in- 
tention maliciously  to  kill,  and  that  he  did  form  such  an  intention, 
they  cannot  convict  him  of  a  higher  crime  than  manslaughter.  Smith 
V.  TkeStaU 278 

HUSBAND  AND  WIFE. 
See  Fraud.    Married  Women. 

INDICTMENT. 
1.  Form  and  Contents.    An  indictment  setting  forth  all  the  essential 
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ingredients  of  the  crime  of  murder,  and  all  necessary  allegations  that 
the  defendant  committed  it,  is  not  bad  by  reason  of  the  omission  of 
the  usual  conclusion,  "and  the  jurors  aforesaid,  on  their  oaths  afore- 
said, do  say,  etc.,  did  kill  and  murder."  Smith  v.  The  State,  ...    277 

See  Practice  in  Criminal  Cases.  22,  30. 

INJUNCTION. 
Sec  Mortgages,  6.    New  Trial,  1,  2.    Taxes.  2. 

INSURANCE  COMPANIES. 
See  Contract. 

INTEREST. 

1.  Bole  of  Computation.  Partial  payments  made  upon  a  debt  draw- 
ing interest  should  be  first  applied  in  payment  of  the  interest,  and 
afterwards  to  the  reduction  of  the  principal.   A  fills  v,  Saunders,  .   .    190 

INTERNAL  IMPROVEMENTS. 

See  Bridges. 

JUDICIAL  SALE. 

1.  Judicial  8alo.  A  sale  of  mortgaged  premises  was  made  under  a 
decree  of  foreclosure  which  found  the  amount  due  plaintiffs  to  be 
^724.58,  and  the  amount  due  two  of  the  defendants,  senior  mortgagees, 
$2,887.50.  The  order  upon  which  the  sale  was  made,  stated  the 
amount  of  the  decree  to  be  for  $724.58.  omitting  the  amount  found 
due  the  senior  mortgagees.  The  plaintiffs  became  the  purchasers  for 
$3,684.  Afterwards  upon  motion  of  the  mortgagors,  plaintiff  assent> 
ing  thereto,  the  sale  was  set  aside,  but  upon  motion  of  the  senior 
mortgagees  this  last  order  was  vacated,  the  sale  confirmed,  and  pur- 
chase money  ordered  paid  into  court.  Held,  that  there  having  been 
no  sale  under  the  decree  in  favor  of  the  senior  mortgagees,  they  were 
not  in  a  position  to  insist  upon  a  confirmation  of  it.  Tootle  v.  IVAite,  401 


It  is  not  the  design  of  the  law  to  permit  each  mortgagee,  in 


such  cases,  to  have  a  separate  order  of  sale  for  the  amount  found 
due  him,  but  the  order  must  be  as  broad  as  the  decree,  and  issue  for 
the  entire  amount  found  due  therein,  to  pass  a  perfect  title  by  the 
sale.    /</. 401 

.^.  .    The  rule  of  caveat  emptor  applies  to  judicial  sales,  because 

from  the  nature  of  the  transaction  there  is  no  one  to  indemnify  the 
purchaser  for  any  loss  he  may  sustain.      Frasher  v.  M^Aam,  .   .   .    531 

4.  .    Where  the  sherifT  by  mistake  levied  upon  a  certain  tract  of 

land  covered  with  timber,  which  was  appraised  in  the  aggregate  at  the 
sum  of  $1,034,  and  plaintiff,  relying  upon  the  levy  and  appraisement, 
purchased  the  same  for  $1,090.  procured  a  confirmation  of  the  sale, 
and  a  deed  from  the  sheriff,  and  it  was  afterwards  discovered  that  the 
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numbers  of  the  land,  levied  upon  and  sold,  did  not  include  the  timber 
land,  but  consisted  of  worthless  sand  banks  on  the  water's  edge  of  the 
Missouri  river,  il  was  held,  on  a  petition  of  the  purchaser  to  set  the 
sale  aside,  that  he  was  entitled  to  relief,  and  the  rule  ol  caveat  emptor 
did  not  apply.    Id, .- 531 


COSTS.     But  as  the  defendants  did  not  appear  to  be  in  fault. 


it  was  held,  that  the  costs  should  be  taxed  to  {^ntiff.     Id, 531 

JUDGMENT. 

1.  PrestimptionB.  The  findings  and  judgments  of  a  court  of  record  will 
always  be  presumed  to  rest  upon  sufficient  evidence,  unless  the  con- 
trary be  clearly  shown  by  the  record.   Singleton  v,  Boyle 414 

See  Homestead.    Practice,  15,  23. 

JURISDICTION. 

1 .  Jarisdiotion  of  United  States  Courts  in  Nebraska.     The  federal 

courts  have  no  jurisdiction  of  the  crime  of  larceny,  alleged  lo  have 
been  committed  on  an  Indian  reservation  in  the  State  of  Nebraska. 
Painter  V.Ives 122 

2.  .    All  the  territory  embraced  witbin  the  boundaries  of  the  state, 

was  withdrawn  from  the  jurisdiction  of  the  federal  courts  by  the  act 
admitting  the  state  into  the  Union.     Id 122 

See  Boundaries,  2.    Executors.    New  Trial.  1,2.    Practice 
IN  Criminal  Cases,  5,  6.    Taxes.  2.    Quo  Warranto,  2. 

JUSTICES  OF  THE   PEACE. 

1.  Constitutional  Law :  duties  of  justices  of  the  peace.  A  justice  . 
of  the  peace  must  hold  his  office  in  the  precinct  for  which  he  is  elected. 
The  act  of  1875  {Laws, p.  58),  authorizing  justices  in  cities  and  towns 
"  to  hold  their  offices  in  other  precincts,"  etc.,  is  unconstitutional. 
State,  ex  rel.,  Ferguson  V.  Shropshire 411 

^.  Mandamus  will  lie  against  a  justice  of  the  peace  to  compel  him  to 
hold  his  office  in  the  precinct  for  which  he  was  elected,  and  any 
citizen  thereof  may  maintain  the  action.    Id. 411 

LARCENY. 
See  Jurisdiction,  1.    Practice  in  Criminal  Cases,  24.  25. 

LIEN. 
See  Homestead.    Mechanic's  Lien. 

LIMITATION  OF  ACTIONS. 

1.  Absence.  The  mere  temf>orary  absence  of  a  debtor  from  the  state, 
when  such  debtor  has  a  usual  place  of  residence  therein  where  ser- 
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vice  of  summons  can  be  had  upon  him,  does  not  suspend  the  statute 
of  limitations.    Blodgeit  v.    Uilcy 25 

2.  Statntory  Constmotion.    The  change  in  the  statutory  period  for 

bringing  actions  for  the  recovery  of  real  estate,  from  twenty-one  to 
ten  years,  made  by  amendment  to  Sec.  6,  of  the  civil  code.  February 
15,  1860,  applies  to  actions  brought  since  the  taking  effect  of  the 
amendment.  The  ti|De  existing  between  the  passage  and  taking 
effect  of  the  act,  was  allowed  by  the  legislature  fo.*  the  purpose  of 
bringing  actions  on  claims  then  existing,  before  the  same  were  barred 
by  the  new  enactment.    Horb<uh  v,  MUler^ 31 

3.  Fraud.    In  actions  for  relief  on  the  ground  of  fraud  the  statute  of 

limitations  does  not  begin  to  run  until  the  discovery  of  the  fraud. 
Blake  V.  Chambers, 90 

4.  Taxes :  construction  of  revenue  act.    The  statute  of  limitations 

in  the  revenue  act  of  1869  is  not  retrospective  in  its  operation.  ^It 
applies  only  to  tax  deeds  executed  subsequent  to  the  passage  of  that 
act.    Sution  v.  Stone 319 

See  Adverse  Possession,  1. 

MALICIOUS   PROSECUTION. 
See  False  Imprisonment. 

MANDAMUS-. 

See  County  Commissioners.    Justices  of  the  Peace,  2.    Prac- 
tice, 17.    School  Districts,  4. 

MARRIED  WOMEN. 

1 .  Liabilities  of.  The  promissory  note  of  a  married  woman,  given  by  her 
in  a  transaction  relative  to  her  separate  property,  is  valid  under  the 
act  of  1871.      Gen,  Sfa/„  465.      WeM  v.  Hoseliom 3^8 

MECHANICS  LIEN. 

a 

1.  A  Meohanio's  Lien  is  assignable,  and  the  assignee  thereof  may  main- 

tain an  action  to  foreclose  the  lien.  Roarers  v,  Tlu  Omaha  Hotel  Co.^    54 

2.  .    The  distinction  between  statutory  liens  and  common  law  liens 

depending  on  possession,  stated.  Id. 54 

MORTGAGES. 

1.  Assignment  to  Hational  Bank.    Notes  secured  by  mortgage  were 

assigned  to  a  national  bank,  and  by  it  to  plaintiff.  Held,  in  an  action 
of  foreclosure,  that  the  mortgages  were  not  extinguished  by  the  assign- 
ment to  the  bank,  and  were  valid  in  the  hands  of  plaintiff,  he  being  a 
bona  fide  purchaser.     Richards  v.  Kountte, 200 

2.  Assignment.    A  bona  fide  purchaser,  for  value,  of  a  negotiable  prom- 
I  issory  note,  secured  by  mortgage,  before  maturity  and  without  notice, 
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takes  the  mortgage  as  he  does  the  note,  discharged  of  all  equities 
which  may  exist  between  the  original  parties.     IVeM  v.  Hoselton,    .    308 
Moses  V.  Comstock 51g 

3. .    The  mortgage  is  a  mere  incident  to  the  debt,  and  passes  with 

it.    /</. 308 

4.  Wliat  Conititxites.  A  conveyance  in  the  form  of  a  deed  of  trust  to 
secure  the  payment  of  a  promissory  note,  and  conditioned  that  in 
case  of  failure  to  pay.  the  trustee  shall  sell,  or  upon  payment,  recon- 
vey,  is  in  effect  only  a  mortgage.    Id, 308 

5.  Chattel  Mortgage.    A  mortgage  of  chattels  transfers  to  the  mort- 

gagee the  whole  legal  title  to  the  thing  mortgaged,  subject  only  to  be 
defeated  by  performance  of  the  condition,  but  the  mortgagor  may 
redeem  the  property  at  any  time  before  sale.  Adams  v.  Nebraska 
CUy  National  Bank ^ 370 

6.  :  INJUNCTION.    Where  upon  default  in  the  payment  of  a  debt 

secured  by  a  chattel  mortgage,  the  mortgagee  took  possession  of  the 
property,  and  on  the  same  day  the  owner  of  a  judgment  against  him 
levied  thereon ;  Held,  that  an  injunction  would  notlie.  at  the  instance 

of  the  mortgagee,  restraining  a  sale  under  the  levy.    Id. 370 

See  Conveyance,    Deeds,  I,  2.  3. 

MUNICIPAL  CORPORATIONS. 

1.  Cities  of  the  Seoond  Clasi.  An  ordinance  pissed  by  a  city  of  the 
^second  class,  punis!:ing  persons  who  willfully,  maliciously,  or  mis- 
chievously meddle  with,  or  trespass  upon,  the  personal  or  real  prop- 
erty of  others,  is  not  repugnant  to  the  constitution  or  laws  of  the 
state.     City  of  DrownvilU  v.  Cook 101 

2:  Prooesi  and  Prooeedings  in  Police  Courts.  A  prosecution  for  the 
violation  of  a  city  ordinance  should  run  in  the  name  of  "  7>^  People 
of  the  State  of  Nebraska,"  and  not  in  the  name  of  the  city.    Jd.,  ,    .    101 

3.  Statates:  t:ONSTRUCTiON.    A  statute  providing  that  when  the  grade 

of  a  street  has  been  established  it  "shall  not  be  changed,  until  dam- 
ages shall  have  been  assessed  and  determined,  and  the  amount  of 
damages  tendered  to  projjerty  owners,  before  any  such  change  shall 
be  made^  is  mandatory;  and  the  proceedings  of  a  city  council, 
changing  the  grade  of  a  street,  entering  into  a  contract  for  work  on 
the  same,  and  levying  taxes  on  adjoining  property  to  pay  therefor, 
without  hsssmg  first  caused  the  amount  of  damages  to  be  ascertained 
and  tendered,  are  void.     Hurford  v.  City  of  Omaha, 336 

4.  — '■ :  DIRECTORY  AND  MANDATORY  LAWS.    The  distinction  be- 

tween directory  and  mandatory  statutes,  in  reference  to  the  action  of 
a  city  council  in  the  exercise  of  delegated  powers — stated.    Id,,  .    .    336 

See  CONSTITUTIONAL  Law. 
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NATIONAL  BANKS. 

1.  Mortgage.     Notes  secured  by  mortgages  were  assigned  to  a  National 

Baiik,  and  by  it  to  plaintiff.  Held,  in  an  action  of  foreclosure,  that 
the  mortgages  were  not  extinguished  by  the  assignment  to  the  bank, 
and  were  valid  in  the  hands  of  the  plaintiff,  he  being  a  bona  fide  pur- 
chaser.    RUhards  v,  KoHutze 200 

2.  — — :  EVIDENCE :  PRESUMPTIONS.  In  the  absence  of  evidence  show- 

ing the  purpose  and  object  of  the  assignment  to  the  bank,  it  cannot 
be  presumed  that  it  was  for  a  debt  created  in  pre%em%  in  violation 
of  the  National  Banking  Act.    Id. 200 

3.  .  .SriK^/f ,  that  the  limitations  of  the  act  apply  to  transactions  in 

real  property,  independent  of  legitimate  banking  operations,  and  not 

to  mortgage  securities.    //., 201 

See  Banks.    Promissory  Notes. 

NEGLIGENCE. 
See  Railroads. 

NEGOTIABLE  INSTRUMENTS. 
See  Promissory  Notes.    School  Districts,  5. 

NEW  TRIAL 

1.  Juriidietion  of  Courts  of  Equity.    Where  it  would  be  proper 

for  a  court  of  law  to  grant  a  new  trial,  if  the  application  had  been 
made  while  that  court  had  the  power,  it  is  equally  proper  for  a  court 
of  equity  to  do  so,  if  the  application  be  made  when  the  court  of  law 
has  no  means  of  granting  such  trial,  but  it  will  only  interfere  in  case 
of  newly  discovered  evidence,  surprise  or  fraud,  or  where  a  party  is 
deprived  of  the  means  of  defense  by  circumstances  beyond  bis  con- 
trol. H(*rn  V.  Queen 108 

2.  .  H.  commenced  an  action  in  the  district  court,  to  enjoin  the 

collection  of  a  judgment  obtained  against  him  before  a  justice  of  the 
peace,  and  praying  for  a  new  trial  of  the  cause,  alleging  that  he  was 
called  away  on  account  of  the  dangerous  illness  of  his  son,  during 
which  time  service  of  summons  was  made  by  leaving  a  copy  at  his 
residence,  that  he  returned  home  on  the  day  of  the  trial,  but  was  too 
sick  to  attend  thereto  on  that  day  and  for  twenty  days  thereafter, 
when  it  was  too  late  for  the  court  in  which  judgment  was  rendered  to 
grant  any  relief,  and  that  he  had  a  good  defense  to  the  action,  which 
was  fully  set  forth.  Held,  on  demurrer,  that  a  new  trial  should  be 
granted.     Id. 108 

See  Practice,  2. 

OFFICERS. 

1.  CoBBtitutioaal  Law:  executive  officers :  adjutant  general. 
The  office  of  adjutant  general  exists  in  this  state  by  virtue  of  an  ap- 
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pointment  from  the  Governor  as  commander-in-chief  of  the  military 
forces,  acting  under  authority  given  him  by  Congress  (1  Statutes  at 
Large.  273),  and  the  act  of  March  4,  1870.  Gen.  Stat.,  470.  State, 
ex  rel.,  Tzsckuek  v.  Weston 234 

2.  :  :  .    Such  an  office  is  not  executive  within  the 

meaning  of  the  constitution  which  provides  that  "  no  other  executive 
state  office  (aside  from  those  mentioned),  shall  be  continued  or  cre- 
ated.'   Id, 234 


SECRETARY  OF  STATE:  SALARY,    One  holding  the 


office  of  secretary  of  state  is  eligible  to  that  of  adjutant  general,  and 
the  allowance  to  him  of  a  salary  therefor,  does  not  conflict  with  that 
section  of  the  constitution,  fixing  the  salary  of  the  secretary  of  state, 
and  providing  that  he  shall  not  receive  to  his  own  use  "  any  fees, 
costs,  perquisites  of  office,  or  other  compensation."    Id. 234 

4.  BAlignatlon.  The  acceptance  of  a  resignation  of  a  municipal  office, 
by  the  authorities  to  whom  it  is  tendered,  is  not  necessary  to  make 
the  same  effective.     State,  ex  rel.,  Roberts  v.  The  Mayor, 260 

See  Constitutional  JUaw.    Fees.    Election. 

OFFICIAL  BONDS. 

1.  Offieial  B<nid8.    A  failure  to  insert  the  names  of  sureties  on  an  official 

bond,  in  the  body  of  the  instrument,  cannot  defeat  a  recovery  for  a 
breach  thereof.    Stewart  v.  Carter, 564 

2.  Action  XTpon.     In  an  action  by  a' private  person  for  a  breach  of  the 

condition  of  the  official  bond  of  a  county  officer,  the  county  is  not  a 
necessary  party,  even  where  a  reformation  of  the  bond  is  part  of  the 
relief  sought.    Id., 564 

PARTIES. 
See  Official  Bonds,  2.    Practice,  9. 

PARTITION. 

1 .  Aoooonting  for  Bents  and  Profits.  In  a  partition  suit,  the  defendant 
was  held  properly  charged  with  rents  and  profits  received  by  his  son- 
in-law,  who  held  title  to  the  premises  by  virtue  of  a  tax  title,  it  ap- 
pearing in  evidence  that  the  defendant  was  an  active  agent  in  procuring 
such  title,  bidding  the  premises  off  at  private  tax  sale,  and  that  the 
rents  paid  to  his  son-in-law  were  paid  by  defendant's  direction.  Held, 
also,  that  the  defendant  was  properly  charged  with  the  rental  value 
of  a  portion  of  the  premises,  he  occupying  them  in  person  and  re- 
fusing to  rent  them  to  others.    Miller  v.  Mills 362 

PARTNERSHIP. 

1.  Eridenoe  Establiihing  It  A.  and  B.  entered  into  a  written  part- 
nership agreement  concerning  a  herd  of  cattle  fiinitsbed  by  A.,  and 
to  becared  for  by  B.    A.  also  advanced  money  for  further  itivestment 


612  INDEX. 

in  the  enterprise,  a  portion  only  of  which  B.  used  for  that  purpose. 
A.  told  B.  to  invest  the  remainder  in  "something  that  would  pay,  and 
not  let  it  be  idle."  B  afterwards  rented  land  in  his  own  name,  raising 
crops  of  .wheat  and  barley,  upon  which  a  judgment  creditor  of  B. 
levied.  A.  brought  an  action  to  enjom  a  sale  under  the  levy,  setting 
forth  his  partnership  with  B.  in  the  cattle  venture,  and  claimed  that 
the  crops  levied  on  w*re  part  of  the  assets  raised  for  and  on  account 
of  the  partnership:  Held,  that  the  partnership  did  not  extend  to  the 
crops  raised  by  B.     Brown  v.  O'Brien ". 1»5 

2. .  Where  the  existence  of  a  partnership  is  admitted,  or  other- 
wise established,  the  admission  of  one  of  the  ];artners  asto  any  matter 
between  the  firm  and  another  party,  is  evidence  against  all.  But 
where  the  partnership  is  denied,  such  admission  affects  him  alone, 
and  is  no  evidence  of  its  existence,  so  as  to  create  a  liability  against 
the  others.     Converse  v.  Shambati^h,      37ft 

3. .    The  existence  of  a  partnership)  may  be  proved  by  the  separate 

admissions  of  all  who  are  sued,  or  by  the  acts,  declarations  or  con- 
duct of  the  parties;  but  the  simple  statement  of  one  claiming  to  be  a 
^     partnerisnotsuflicienttoestablish.it.     Id. 376 

PLEADING. 

1.  Petition:  parties.    In  a  petition  to  redeem  lands  sold  under  a  mort- 

gage, it  must  affirmatively  appear  that  the  party  claiming  the  equity 
of  redemption  was  not  mode  a  defendant  in  the  action  foreclosing  such 
mortgage.     Deroin  v.  yennin^s 97 

2.  Causei  of  Aotion :  mlsjoinder.     A  petition  contained  two  counts. 

one  alleging  that  certain  shares  of  stock,  owned  by  the  plaintiff,  were 
purchased  at  judicial  sale  by  the  defendant  under  a  parol  agreement 
that  defendant  should  hold  the  shares  in  trust  and  re-convey  the  same 
upon  payment. of  a  debt  due  him  from  plaintiff ;  and  the  other  alleg- 
ing want  of  jurisdiction  in  the  court  making  such  sale,  but  that 
defendant  under  color  thereof  procured  (he  transfer  of  the  shares  on 
the  books  of  the  company,  and  received  dividends  thereon  m  trust  for 
plaintiff.    Held,  not  bad  by  reason  of  misjoinder.    Williams  v.  Lowe,  3S2 

3.  Petition  to  Poreoloie  Tax  lien.    An  act  of  the  legislature  relating  to 

the  foreclosure  of  tax  liens,  set  forth  the  requisites  of  a  petition  to  be 
filed  by  the  county  treasurer.  Held,  that  a  petition  which  conformed 
substantially  to  the  requirements  of  the  act  was  sufficient  to  support 
the  judgment.  Hull  v.  Miller, 503 

4.  Answer:  denials.      A  petition  against  a  railroad  company  alleged 

that  "  defendant  carelessly,  negligently  and  wantonly  ran  its  engine 
and  cars  over  and  upon  the  plaintiff's  mare,"  etc.  The  answer  denied 
that  the  "  defendant  carelessly,  negligently  and  wantonly  ran  over 
said  mare."  Held,  1.  That  this  was  not  a  denial  of  the  injury  com- 
plained of.  2.  That  under  these  pleadings  the  court  erred  in  instruct- 
ing the  jury  that  such  denial  "puts  the  plaintiff  upon  proof  of  his  cause 
of  action.'    Harden  v,A.&*N.X,R 521 
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6.  .    A  denial  must  be  direct  and  unambiguous,  and  answer  the 

substance  of  each  direct  charge;  such  focts  as  are  not  denied  are,  for 
the  purpose  of  the  action,  taken  as  true.    /^., 521 

6.  :  VERIFICATION.     But  while  denials  must  be  positive  and  direct, 

the  verification  need  only  be  that  the  defendant  believes  the  fiicts 
stated  in  his  answer  to  be  true.     Id.^  ,   .    .    .^   .   . 521 

7.  Joinder  of  Action.    Under  the  code,  a  petition  to  obtain  the  correc- 

tion of  an  official  bond,  and  to  recover  a  money  judgment  for  an 
alleged  breach  thereof,  is  not  subject  to  demurrer  for  misjoinder  of 
causes  of  action.    Stewart  v.  Carter^ 564 

See  Conveyance,  2.    Covenant,  1.    False  Imprisonment,  I. 

Practice,  19.  20. 

PRACTICE. 

1.  Bill!  of  BzoeptioBB — should  state  affirmatively  that  they   contain 

."all  the  evidence."  To  state  that  they  contain  "  the  substance  of  the 
evidence  introduced  bearing  upon  the  issues,"  is  not  sufficient.  O.  6« 

A'.  W.  R.  R.,  V.  Menk 22 

Wilcox  V.  Saunders 5^9 

2.  Motion  for  a  Hew  Trial.    AU  alleged  errors  occuring  during  the 

trial  of  a  cause,  must  be  excetped  to,  and  complained  of  in  the 
motion  for  a  new  trial,  in  order  to  obtam  a  review  of  the  same  in 
the  supreme  court;  and  error  committed  by  the  giving  of  an  oral 
charge  to  the  jury,  instead  of  reducing  such  charge  to  writing,  as  re- 
quired by  Gem.  Stat.,  262,  is  no  exception  to  the  rule.  Horbach  v. 

MUUr, 31 

See  also  Singleton  v.  Boyle 414 

3.  Olijootionff  to  Teitimony.    Where  objection  is  made  to  the  admis- 

sion of  testimony,  the  reason  and  grounds  of  objection  should  be 
stated.  Id, 32 

4.  An  Attaohment  cannot  be  maintained  in  an  action  of  tort.    Handy  v. 

Brong 60 

5.  Beoords  for  Snpreme  Court.    Where  the  finding  of  the  court  below 

uf>on  the  facts  is  not  disputed,  and  the  only  error  complained  of  is 
one  of  law,  the  testimony  taken  need  not  be  embodied  in  the  record 
brought  to  the  supreme  court.  Rogers  v.  The  Omaha  Hotel  Co.,  .    .      54 

6.  It  seemi  that  merely  allowing  the  jury  to  take  with  them  documentary 

evidence  during  their  retirement,  is  not  sufficient  of  itself,  to  disturb 
their  verdict,  Mercer  v.  Harris 77 

7.  Bendition  of  Yerdiot.    During  the  consideration  of  a  cause  submit- 

ted to  a  jury,  court  adjourned  until  9  A.  M..  of  the  following  day,  the 
judge  thereof,  at  the  same  time,  announcing  aloud  that  the  court 
would  be  at  all  times  open  for  the  purpose  of  receiving  the  verdict  of 
the  jury  in  the  case,  then  being  considered  by  them,  if  they  should 
agree  upon  their  verdict  before  midnight.    At  11  o'clock,  P.  M.  the 
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judge  went  to  the  court  room,  and  in  the  absence  of  all  the  officers 
of  the  court  except  the  bailifT  in  charge  of  said  jury,  and  in  the 
absence  of  the  parties  to  the  suit  and  their  counsel,  received  the  verdict 
of  the  jurv.  discharged  them  from  further  consideration  of  the  case, 
k^pt  the  verdict  until  the  opening  of  court  on  the  following  morning, 
and,  afttr  having  read  it  aloud  in  open  court,  handed  it  to  the  clerk 
for  entry  upon  the  records;  //e/d,  a  privy  verdict,  and  of  no  force  and 
validity,  not  having  been  affirmed  by  the  jury  in  open  court.  Yt>uitg 
V.  Seymour 86 

8.  Error:  bill  of  exceptions.    Exceptions  to  the  opinion  of  the  pro- 
\      bate  judge  upon  questions  of  law  arising  during  the  trial,  cannot  be 

reviewed  upon  petition  in  error,  unless  the  cause  is  tried  by  a  jury. 
Taylorv.  TUden,  3  Neb.,  339,  cited  and  followed.  Kellogg  v.  Hunt- 
ington       9ft 

9.  Pleading:   petition-,  parties.     In  a  petition  to  redeem  lands  sold 

under  a  mortgage,  it  must  appenr  affirmatively  that  the  pirty  claim- 
ing the  equity  of  redemption  was  not  made  a  defendant  in  the  action 
foreclosing  such  mortgage.  Deroin  v.  ytnnings 97 

10.  Prooass  la  Police  Courts.    A  prosecution  for  the  violation  of  a  city 

ordinance  should  run  in  the  name  of  "  The  People  of  the  State  of 
Nebraska,"  and  not  in  the  name  of  the  city.     City  of  Brownville  v. 
Cook 101 

11.  Appeal.  An  appeal  taken  on  the  22d  of  August,  from  a  judgment 
rendered  February  2Ut,  is  not  within  the  six  months  prescribed  by 

the  act  of  March  3,  1873.     Gen.  Stat.,  716.     Glore  v.  Hare 131 

12.  Amtkentioation  of  Depoeitioiit.     Depositions  taken  in  Illinois  by  a 

notary  public,  certified  to  under  his  hand  and  official  seal,  may  be 
read  in  evidence  here  without  further  authentication.  Martin  v. 
Coppock . 173 

13.  Amendment  of  Snmmoni.  The  amendment  of  a  summons,  made 
after  notice  to  the  defendant  by  the  correction  of  a  mistake  in  the 
name  of  the  plaintiff,  relates  back  to  the  time  of  service.    Id.,  .   ,   ,    173 

14.  Appeal :  default.  A  defendant  appealing  from  a  judgment  of  the 
probate  court  is  not  in  default,  in  the  district  court,  until  after  the  rule 
day  for  filing  his  answer  has  el£q)sed.    Ruh  v.  Stretchy 186 

15.  Judgment:  A'rrORNEY's  fees.  Where  an  allowance  is  maae  for  an 
attorney's  fee.  as  provided  by  Sec.  [23], p.  98, Gen.  Stat.,  the  amount 
thereof  should  be  specifically  stated  and  kept  distinct  from  the  amount 
ofthe  judgment  proper,    /'^r  Lake,  Ch.  J.     Id. 186 

16.  Beport  of  Beferee.  The  report  of  a  referee  upon  questions  of  fact, 
like  the  verdict  of  a  jury,  will  not  be  set  aside  unless  clearly  against 
the  weight  of  the  evidence.    Brown  v.  O'Brien 195 

17.  Xandamus.  Application  for  the  writ  should  be  made  by  motion, 
accompanied  by  an  affidavit  setting  forth  the  facts  upon  which  it  is 
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based.  A  petition,  verified  in  the  same  manner  as  a  pleading  in  an 
ordinary  civil  action,  is  insufficient.  State,  ex  rel.,  Roberts  v.  lite 
Mayor 260 

18.  Waiver  of  Brror.  Error  alleged  to  have  been  committed  by  the 
district  court,  in  the  reversal  of  a  judgment  rendered  in  favor  of  the 
plaintiff  before  a  justice  of  the  peace,  held  to  be  waived,  no  exception 
being  taken,  and  plaintiff  filing  a  petition  as  provided  by  the  code. 
Gen.  Stat.,  632,  687.     LasA  v,  Christie 262 

10.  BefMts  in  Petition.  Alleged  defects  in  a  petition  that  *'  a  copy  of 
the  note  sued  on  is  not  attached  to  or  filed  with"  it,  and  that  "the 
names  of  parties  are  not  properly  entitled."  can  only  be  reached  by 
motion.      They  are  not  grounds  for  demurrer,      /d. 262 

20.  KiqoindeT  of  Canaei  of  Aotion.  A  petition  in  an  action  upon  a 
promissory  note  reciting  the  consideration  of  the  note,  and  disposition 
of  property  for  which  it  was  given,  but  not  alleging  that  there  was  a 
"wrongful  conversion"  of  the  property,  is  not  subject  to  objection  by 
demurrer,  on  the  ground  that  "an  action  on  a  promissory  note  and  an 
action  of  trover  are  improperly  joined,    /d, 262 

21.  Taking  Beposltions.  Unless  authorized  by  special  commission,  the 
clerk  of  a  court  out  of  the  state  has  no  authority  to  take  depositions. 
^starring  v.  Mason 367 

22.  Objeotione  to  Bepositioni.  Although  a  court  may  commit  error  in 
refusing  to  suppress  a  deposition,  yet  if  the  moving  party  fail  to  object 
to  its  being  read  to  the  jury  at  the  trial,  he  cannot  complain  of  such 
error  in  the  appellate  court,     id., 367 

23.  Exoeptions  to  Judgment.  To  obtain  a  review  of  a  judgment  of 
the  district  court,  dismissing  an  appeal  taken  from  a  justice  of  the 
peace,  no  exception  need  be  taken  or  made  part  of  the  record  by  a 
formal  bill  of  exceptions.    Morrow  v.  Sullcnder 374 

24.  IHiiolving  Attaohment.  A  petition  headed  "Supreme  Court  of  the 
State  of  New  York,"  and  filed  in  a  district  court  of  this  state,  is  not 
sufficiently  defective  to  warrant  the  dissolution  of  an  attachment  issued 

in  the  cause.    Livingston  v.  Coe 379 

25.  Attachment:  caption  of  the  writ.  A  writ  of  attachment  which 
does  not  run  in  the  name  of  "The  People  of  the  State  of  Nebraska," 
as  required  by  the  constitution,  is  voidable  only;  the  defect  is  curable 

by  amendment.    Id., 879 

26.  Demnrrer.  The  demurrer  to  an  answer  should  state  the  grounds 
therefor;  but  where  a  defendant  proceeds  to  argument  w'thout  objec- 
ti6n,  the  demurrer  will  be  regarded  as  general  that  the  answer  con- 
stitutes no  valid  defense.     Col^y  v.  Lyman, 429 

27.  Appearanee :  summons.  The  appearance  of  a  defendant  for  any 
other  purpose  than  to  challenge  the  jurisdiction  of  the  court,  is  a 
waiver  of  all  defects  in  the  summons.    Kane  v.  The  People 509 
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28.  Stay  of  BZMntion.  The  taking  of  a  suy  of  execution,  prior  to  the 
act  of  February  23,  187  J,  is  not  a  waiver  of  the  right  to  prosecute 
proceedings  in  error  m  the  supreme  court.     iV'kiie  v.  Bium,   .   .   •    555 

29.  Appeall.  An  appeal  from  a  judgment  sustaining  a  demurrer  to  a 
petition,  on  the  ground  of  a  misjoinder  of  causes  of  action,  does  not 
lie  to  the  supreme  court.  The  remedy  is  by  petition  in  error.  Lake, 
CH.  ] .,  dissentin/p'.    Stewart  v.  Carter 564 

30. .    The  motion  to  dismiss  the  appeal  was  bustained,  but  as  the 

transcript  was  on  file,  leave  was  granted  to  the  plaintiff  to  file  a 
petition  in  error.     Id 564 

31.  Qnalifloation  of  Jnron.  An  objection  that  a  juror  was  disqualified 
by  reason  of  his  non-residence  within  the  county  for  a  sufficient 
length  of  time,  should  be  made  by  way  of  challenge  before  the  trial. 
Or  if  the  disqualification  were  not  known  then,  the  record  should 
show  that  an  effort  was  made  to  ascertain  the  fact  by  an  examination 
of  the  juror  on  his  voir  dire;  otherwise,  a  new  trial  will  not  be  granted. 
Wilcox  V.  Saunders, 569 

Sec  Boundaries.  1.  Covenant,  I.  False  Imprisonment,  1. 
Mortgages.  New  Trial,  1,  2.  Promissory  Notes.  Rail- 
roads, 1.    Removal  of  Causes,.  1,  2.    Witnesses. 

PRACTICE  IN  CRIMINAL  CA.SES. 

1.  Chftllengo  of  Jurori.    Under  the  Provisions  of  the  criminal   code 

of  1873.  it  is  not  error  to  permit  a  juror  to  sit  in  a  cause,  who,  although 
on  oath  says  "he  had  an  opinion  and  expressed  an  opinion,"  also 
says,  he  "could  render  an  impartial  verdict  upon  the  law  and  the 
evidence."  The  record  disclosing  no  basis  for  the  opinion,  it  will  be 
presumed  that  the  court  was  satisfied  that  it  was  merely  hypotheti- 
cal, and  not  one  calculated  to  bias  the  juror.  Palmer  v.  Tht 
People, 63 

2.  Bzhaustiiig  Peremptory  Challenges.    A  party  waiving  his  right 

of  peremptory  challenge,  cannot  complain  of  the  disqualification  of 
a  juror,  known  to  exist  at  the  time  of  the  empaneling.  Id.,  ...      68 

3.  Betting  Aside  Vardiot.    A  verdict  without  evidence  to  support  it, 

should  be  set  aside;  but  if  the  evidence  is  conflicting,  and  the  issues 
fairly  submitted  to  the  jury  the  verdict  should  not  be  disturbed.    Id,,    63 

4.  Arguments  of  Counsel.     If  an  attorney  for  a  prisoner  voluntarily 

waives  his  right  to  argue  the  case  to  the  jury  he  cannot,  after  they 
have  retired  to  consider  their  virdict,  insist  asa  matter  ofrighttohave 
the  jury  recalled  for  the  purpose  of  hearing  such  argument,  /i/.,  .   .      68 

5.  Jurisdiotion  of  District  Court.    The  district  court  of  any  county 

designated  to  try  a  felony  committed  in  an  unorganized  county,  has 
jurisdiction  thereof  under  the  act  of  1875  (Laws,  31).  Dod^e  v.  The 
PeopU 220 

6. :  AVERMENTS  OF  INDICTMENT.     If.  the  indictment  contain  an 
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averment  of  designation  under  the  above  act,  sufficient  appears  of 
record  to  show  that  the  court  bad  jurisdiction,  though  no  distinct 
copy  of  the  order  of  the  judge  be  set  forth  therein.    M,  .   «   .   .   .    220 

7.  MoUon  fbr  a  Few  Trial.  In  criminal,  as  well  as  in  civil  cases,  all  the 

reasons  known  to  exist  for  setting  aside  the  verdict,  and  granting  a 
new  trial,  should  be  set  forth  in  the  motion  therefor.    /(/.,.   .  •  .   .    220 

8.  Intendments  of  the  Beeord,  Where  the  record  in  a  capital  case  shows 

the  arraignment  and  plea  of  the  prisoner,  his  presence  during  the 
impaneling  of  the  jury,  his  filing  of  instructions  with  the  clerk,  and 
his  exceptions  to  the  charge  given  to  the  jury,  the  presumption  is 
that  he  was  present  during  the  trial,  and  at  the  return  of  the  verdict, 
there  being  no  allegation  or  complaint  to  the  contrary  in  the  motion 
for   a  new  trial.  Id. 220 

9.  .Exeniing  Jnrori.    Where  there  is  no  abuse  of  the  discretion  vested 

in  the  district  court,  in  excusing  persons  from  serving  on  juries,  its 
action  in  that  regard  will  not  be  reviewed  in  the  supreme  court.    Jd.^  220 

10.  Sommoaing  Juries.  The  summoning  of  juries  for  the  trial  of  crimi- 
nal cases  is  regulated  by  Sees.  060,  6R4  of  the  civil  code,  but  the  num- 
ber of  jurors  is  not  limited  to  those  summoned  on  the  regular  panel. 
The  court  may  direct  the  sheriff  to  summon  talesmen,  and  no  spe- 
cial venire  therefor  is  necessary.    Id. 220 

11.  Arrest  of  Judgement.  Want  of  jurisdiction  and  insufficiency  of  the 
indictment,  are  the  only  grounds  for  arrest  of  judgment,  under  the 
criminal  code.  /</., 220 

12.  Evidenoe:  confessions.  Instructions  asked  for  by  a  prisoner 
with  reference  to  an  alleged  confession,  made  by  him  and  admit- 
ted  in  evidence,  held^  properly  refused,  there  being  nothing  in  the 
record  showing  the  nature  of  the  confession,  to  whom  made,  its  ex- 
tent, or  whether  corroborated  or  not.    Dodj^  v.  The  People 221 

13.  Bzoeptions  to  Charge.  Each  specific  portion  of  a  charge,  deemed 
erroneous,  must  be  pointed  out  and  excepted  to.  A  general  excep- 
tion is  unavailing,  although  the  rule  will  not  be  as  rigidly  adhered  to 
in  criminal,  as  in  civil  cases,  where  it  is  apparent  that  the  charge  given 
was  not  applicable,  and  tended  to  mislead  the  jury.    Id,, 221 

14.  :  SENTENCE.    At  common  law  courts  had  no  power  to  grant 

new  trials  in  cases  of  felony,  and  it  was  held  that  they  had  no  power 
to  revise  or  correct  their  judgments  in  such  cases.  Consequently  if 
the  sentence  of  a  prisoner  was  so  defective  as  to  invalidate  the  judg- 
ment, he  was  discharged.  But  this  doctrine  is  now  overruled.  King 
V,  Kenworthy^  1  Darn,  and  Cress.,  711.  Regina  v.  Holloway,  5  Eng, 
Law  and  Equity,  360.    Id., 221 

15.  :  .    Where  a  prisoner  has  been  found  guilty  of  murder 

in  the  first  degree,  and  the  only  error  that  appears  on  the  record  is 
the  failure  of  the  court,  before  pronouncing  sentence,  to  inform  the 
prisoner  of  the  verdict,  and  ask  him  whether  he  had  anything  to  say 
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PRACnCE  IN  CRIMINAL  CASES— Continued. 

why  judgment  shonid  not  be  pronounced  against  him,  the  judgment 
will  be  set  aside  and  the  cause  remanded  to  the  court  below,  with 
instructions  to  render  judgment  on  the  verdict  in  the  manner  pre- 
scribed by  law.     Id. ,   .   .    221 

16.  ChftBge  of  Venue:  continuance.  Applicatio.is  for  change  of 
venue,  and  continuance,  are  addressed  to  the  sound  discretion  of  the 
court,  and  its  ruling  thereon  will  not  be  disturbed,  where  there  is  no 
abuse  of  that  discretion.    Smith  v.  The  State 277 

17.  .    Counter  affidavits  may  be  filed  on  application  for  a  change' 

of  venue.    Id*, 277 

IS.  Impanelins^  Jury.  Upon  a  trial  for  murder,  the  court  ordered  the 
sheriff  to  summon  a  special  panel  of  96  men  from  a  particular  por- 
tion of  the  county,  which,  on  defendant's  challenge  to  the  array,  was 
quashed,  and  a  direction  given  to  the  sheriff  to  summon  jurors  from 
the  "  body  of  the  county."  In  the  execution  of  this  order,  the  sher- 
iff summoned  47  of  those  who  had  been  on  the  special  panel,  so 
quashed,  and  after  all  the  regular  panel  and  defendant's  peremptory 
challenges  had  been  exhausted,  it  appeared  that  the  12  trial  jurors 
were  of  the  original  special  panel,  and  each  had  been  challenged  for 
cause  on  that  ground,  which  challenge  had  been  overruled  by  the 
court.     AV/^,  that  the  jury  were  legally  impaneled.    Id, 277 

19.  Oath  to  Jnry :  intendments  of  the  record.  Where  the  record 
states  that  the  jury  were  sworn  *'  to  well  and  truly  try  and  true  deliv- 
erance make  upon  the  issues  joined  between  the  parties,"  it  will  be 
presumed  that  the  oath  was  administered  according  to  the  statutory 
form.     Id. 27S 

20.  Cliarge  to  Jury:  act  of  February  25,  1875.  The  provisions  of 
the  act  of  1875  (Laws,  p.  76),  directing  the  charge  of  the  court  to  the 
jury  to  be  written  in  consecutively  numbered  paragraphs,  is  a  right 
which  the  supreme  court  will  regard  as  waived,  when  the  char^  is 
not  excepted  to,  or  where  exception  is  taken  to  a  particular  clause 
only.    Id. 27S 

21.  •    A  correct  instruction  of  the  law,  applicable  in  a  trial  for 

murder,  is  not  objectionable  because  it  contains  the  words.  "  you  will 
allow  no  false  sympathy  to  sway  you  from  a  proper  discharge  of  your 
duty.     Id. 278 

22.  Objeoticne  to  Indictment.  If  a  party  fails  to  object  in  the  court 
below,  to  an  indictment  containing  two  counts  for  larceny,  and  two 
counts  for  receiving  stolen  property,  on  the  ground  that  they  refer 
to  separate  and  distinct  offenses,  such  objection,  after  a  verdict  of 
guilty  on  the  larceny  counts,  will  not  be  considered  in  the  appellate 
court.    Thompson  v.  The  People 524 

23.  :  VERDICT.    Upon  the  trial  of  such  indictment  the  jury 

returned  a  verdict  of  guilty  on  the  larceny  counts,  and  not  guilty  on 
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the  others,  and  also  found  "the  property  described  in  the  indictment 
to  be  of  the  value  of  one  hundred  and  fifteen  dollars."  Held,  in  the 
absence  of  any  evidence  upon  the  counts  for  receiving  stolen  prop- 
erty, that  the  valuation  would  apply  to  the  property  mentioned  in  the 
larceny  counts.     Id. 521 

24.  Larceny:  Instructions  to  jury.  Upon  the  trial  of  .in  indictment 
for  larceny,  the  court  instructed  the  jury  that  "larceny  is  defined  to 
be  the  taking  and  carrying,  or  leading  away,  the  personal  property 
cf  another,  without  his  consent,  and  against  his  will,  with  intent  to 
appropriatft  the  same  to  the  use  of  the  taker.  Hence,  if  the  taking 
of  the  property  was  with  the  intent  to  convert  the  same  to  the  use  of 
the  taker  the  offense  is  complete."  Held,  erroneous,  in  this,  that  it 
omits  to  charge  that  the  taking  must  be  with  a  felonious  intent.     Id,,  524 

25.  :   POSSESSION:   burden  of  proof.     In  a  prosecution,  for 

larceny  it  is  error  to  instruct  the  jury,  that  "if  the  stolen  property- 
was  in  the  possession  of  the  accused,  it  is  incumbent  upon  him  to 
prove  how  that  possession  was  obtained."  Possession  soon  after  the 
theft,  is,  hoNvever,  prima  facie  evidence  of  guilr,  proper  to  be  left  to 
the  jury,  who  are  the  sole  judges  of  its  effect,  and  if  there  be  a 
reasonable  doubt  of  guilt,  the  accused  is  entitled  to  an  acquittal.  Id.,  524 

26.  ObjeotioBS  to  Instraotioiui.  Since  by  statute  in  this  state  (Laws 
1875,  p.  76),  the  charge  of  the  court  to  the  jury  is  required  to  be  in 
writing,  filed  with  the  clerk  and  made  a  part  of  the  record,  if  it 
appears  that  a  charge  given  in  a  case  of  felony  had  a  tendency  to 
prejudice  the  accused,  under  any  state  of  facts,  the  appellate  court 
will  correct  the  error  by  granting  a  new  trial  even  though  no  objec- 
tion was  taken  to  such  charge  in  the  court  below.     Id. 524 

27.  Challenge  of  Jurors.  A  juror  challenged  for  cause,  after  stating 
that  he  had  formed  and  expressed  an  opinion,  added,  "I  talked 
pretty  loud  when  I  heard  of  the  assault.  My  opinion  is  based  upon 
general  rumor,  and  newspaper  reports.  Think  I  could  return  a  lair 
and  impartial  verdict.   I  think  I  could  now,  but  I  might  possibly  lean 

a  little  the  other  way.'*     Held,  incompetent.     Curry  v.  The  State,  .    545 

2S.  .    The  scope  and  effect  of  section  468.  of  the  criminal  code, 

relating  to  the  causes  for  challenge  of  jurors — stated.     Id.,  .   .    .    .    545 

29.  InstmcUons  to  Jury.  It  is  not  error  to  refuse  to  give  correct 
instructions,  if  the  court  has  already  charged  the  jury  substantially 

as  asked.    Id ' 545 

30.  Averments  of  Indictment.  Where  in  an  indictment  for  an  assault 
with  intent  to  commit  murder  it  was  averred,  that  the  assault  was 
made  with  "deliberate  and  premeditated  malice."  held,  that  a  con- 
viction might  be  had,  where  the  assault  was  committed  purposely 
and  maliciously,  but  without  deliberation  and  premeditation.     Id.,  545 

31.  Inatruotions  to  Jury.  On  the  trial  of  an  indictment  for  an  assault 
with  intent  to  murder,  the  court  charged  the  jury,  that  "if  a  person 
willfully  does  an  act  which  has  a  direct  tendency  to  destroy  another's 
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life,  the  natural  at)d  necessary  conclusion  from  the  act  is.  that  he 
intended  to  destroy  such  persons  life.  "  Held^  erroneous,  in  this, 
that  as  death  was  not  produced  but  only  a  serious  bodily  injury,  while 
the  intention  to  destroy  life  might  have  been  a  reasonable  prcsump* 
tlon,  it  was  not  necessarily  the  only  one.  A  person  is  presumed  to 
do  that  which  he  voluntarily  and  willfully  does  in  fact  do;  but  if  the 
intent  is  to  be  carried  beyond  the  result  actually  produced  by  the  acts 
of  the  accused,  evidence  must  be  introduced  to  justify  the  jury  m  so 
finding.    Id., 645 

32. .    Upon  the  question  of  intent,  the  jury  were  further  instructed 

if  they  found  that  a  dangerous  and  deadly  weapon  was  willfully  used 
with  a  violence  sufficient  to  produce  death,  they  would  have  the 
right  to  infer  from  that  fact  the  intcniion  to  produce  death.  Held^ 
error,  not  being  warranted  by  the  facts  of  the  case.     A/., 545 

S3.  .    Where  the  charge  of  the  court  is  wholly  unsupported  by 

the  evidence,  and  calculated  to  mislead  the  jury,  the  judgment  will 
be  reversed,     /rf., 545 

Sec  Criminal  Law.    Homicide.    Indictment. 

PRACTICE  IN  SUPREME  COURT. 

1.  Filing  Papers.     The  date  of  filing  indorsed  on  a  transcript  by  the 

clerk  in  a  cause  brought  to  the  supreme  court,  is  merely  prima  facie 
evidence  of  the  time  at  which  it  was  received  by  him.  The  court 
will  correct  a  mistake,  made  in  the  date  to  the  prejudice  of  either 
party,  and  affidavits  will  be  received  for  the  purpose  of  determining 
when  the  transcript  was  delivered  to  the  clerk.     Tootle  v.  Whiie,  .    401 

2.  Bemoval  of  Causes  to  United  States  Court.    Upon  suggestion  of 

diminution  of  record,  certificates  of  the  clerk  of  the  United  States 
circuit  court  were  produced  to  show  that  before  judgment  was  ren- 
dered, the  case  had  been  removed  to  that  court.  Held,  that  the 
question  of  removal  could  only  be  reviewed  ypon  a  bill  of  exceptions 
showing  the  course  taken  to  obtain  it,  and  the  action  of  the  district 
court  thereon.     Singleton  v.  Boyle ^ 414 

PRINCIPAL  AND  AGENT. 

1.  Evidence  Establishing  Agency.    The  mere  fact  that  the  agent  of 

plaintiffs  suing  upon  a  note  payable  to  them,  received  it  from  a 
person  selling  a  machine,  in  consideration  of  which  the  note  was 
given,  will  not  of  itself  estop  the  plaintiff  from  denying  thit  such 
person  was  tlicir  agent  in  the  sile ,  but  it  should  be  left  to  the  jury 
to  say  that  if  the  machine  was  the  property  of  plaintifTi  at  the  time 
of  its  sale,  they  would  be  justified  in  finding  agency  from  the  fact 
that  the  note  was  made  payable  to  them.     SichoU  v.  Hail^  ....    211 

2.  .     Where  the  owners  of  a  stallion  brought  suit  for  his  services 

to  defendant's  mares,  and  there  was  evidence  tending  to  show  that 
an  employe  had  the  management  of  the  horse,  making  contracts, 
and  collecting  pay  for  his  services;  Held^  1.    That  a  receipt  given  by 
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such  employe  in  settlement  of  the  account  sued  on,  was  improperly 
excluded  from  the  jury.  2.  That  evidence  of  a  note  given  and 
paid  by  another  party  to  such  employe,  should  have  been  admitted, 
as  tending  to  establish  the  general  agency  of  the  employe.  Starring 
V,  Mason, 367 

PROMISSORY  NOTES. 

1.  Defense:  evidence.    The  defense  to  an  action  upon  a  promissory 

note  being  that  the  note  had  been  given  to  cover  an  overdraft  by  a 
depositor  in  a  National  Bank,  it  was  held:  1.  That  testimony  of 
one  of  the  makers,  as  to  his  understanding  of  the  purpose  and  object 
of  giving  the  note,  was  inadmissible.  2.  That  demand  for  security 
for  the  overdraft  of  such  depositor,  made  long  after  the  note  was 
given  and  when  there  was  an  overdraft  to  a  large  amount  still  due, 
constituted  no  part  of  the  res  gestae.  Lacey  v.  Central  Kational 
Bank, 179 

2.  AoUoH  Upon,    The  right  to  sue  up>on  a  note  executed  exclusively  for 

the  benefit  of  a  banking  corporation,  vests  in  the  bank,  and  the 
indorsement  of  its  cashier,  to  whom  as  cashier,  such  note  is  made 
payable,  is  not  necessary.    Id. 130 

3.  Evidenee:  defense.    The  defendant  employed  A.,  in  New  York,  to 

print  maps  containing  a  lottery  scheme,  an  act  which  is  prohibited 
by  the  statutes  of  that  state,  and  executed  a  promissory  note  in  pay- 
ment of  the  work.  Held,  that  A.,  although  having  knowledge  of 
the  illegal  purpose  for  which  the  maps  were  intended,  being  employed 
merely  as  an  artisan  to  print  the  maps,  and  having  nothing  to  do 
with  \\\t\r  pnblicafion  and  distribution,  was  not  farticeps  Ctiminis, 
and  the  defendant  was  liable  in  a  suit  by  an  indorsee  of  the  note. 
Kittle  V.  De  Lamater, 426 

4.  Defense.     In  an  action  upon  a  promissory  note,  the  answer  alleged 

that  plaintiff  agreed  to  furnish  and  deliver  to  the  defendant  a  certain 
bill  of  lumber  at  an  agreed  price;  that  the  plaintiff  did  not  furnish 
the  " quality  and  quantity  of  lumber"  contracted  for.  whereby  de- 
fendant sustained  damage;  and  that  the  note  sued  on  was  given 
"^as  the  balance  of  the  consideration  agreed  to  be  paid  "  on  the  con- 
tract. Held,  on  demurrer,  that  the  defendant  having  received  the 
lumber,  and  given  the  note  in  settlement  of  the  balance  due  therefor, 
w.as  estopped  from  claiming  damages,  no  fraud  or  mistake  being 
alleged.     Colby  v.  Lyman, 429 

5.  Consideration.    Where  the  statute  of  a  state  prescribes  certain  words 

to  be  inserted  in  the  body  of  a  negotiable  note,  given  for  a  patent 
right,  subjectmg  it  to  all  the .  defenses  as  if  owned  by  the  original 
promisee.  Held,  that  if  the  note  is  executed  in  the  ordinary  form — 
omitting  the  words  prescribed^a  bona  fide  purchaser  of  the  same 
before  maturity  and  without  notice,  takes  it  divested  of  all  equities 
between  the  original  parties,  and  may  enforce  the  payment  thereof. 
Moses  V.  Comstock 516 

See  Banks.    Evidence.     National  Banks.    Principal  and 

Agent. 
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PUBLIC  LANDS. 

See  Riparian  Rights,  2.  3. 

QUO  WARRANTO. 

1.  An  Information  filed  by  consent  of  the  district  attorney,  and  in  his 

name,  but  not  officially  signed  by  him,  held,  no  error.  Kane  v.  The 
People 509 

2.  Jnxiidiction.     The  act  relative  to  proceedings  in  cases  of  contested 

elections,  does  not  deprive  the  district  court  of  jurisdiction  in  cases 
of  quo  warranto.  The  provisions  of  the  statute  are  merely  cumu- 
Utive.     Id. 509 

H.  Evidenoo:  contested  election.  On  the  trial  of  an  information 
by  quo  wirranto  it  appeared  from  the  poll  books  and  returns  of  the 
judges  of  elections,  that  the  relator  had  a  majority  of  all  the  votes 
cast,  but  that  the  board  of  canvassers  had  opened  the  packages  of 
ballots,  required  by  law  to  be  sealed  and  deposited  in  the  oflice  of 
the  county  clerk,  made  a  pretended  re-count  thereof,  and  declared 
the  respondent  duly  elected.  The  respondent  offered  in  evidence 
the  abstract  so  made,  and  the  packages  of  ballots  so  opened,  and 
offered  to  produce  all  the  individual  voters  of  the  county,  for  the 
purpose  of  showing  that  he  had  received  a  majority  of  the  votes  cast 
by  them.  Heid,  that  the  evidence  was  inadmissible,  the  canvassers 
having  no  authority  to  go  behind  the  poll  books  and  returns  and 
inspect  the  ballots.    Id,, 509 

RAILROADS. 

1.  Praotioe :  form  of  action.    A  party  who  has  been  damaged  by  the 

location  of  a  railroad,  through  his  premises,  where  the  damages 
awarded  have  not  been  deposited  with  the  probate  judge,  as  pro- 
vided by  Sec.  97,  Gen.  Stat.  191,  may  bring  his  action  for  the  amount 
of  the  award,  to  enjoin  the  operating  of  the  road  across  his  premises 
until  payment  is  made,  or  he  may  sue  in  trespass  for  the  unauthor- 
ized entry  thereon.      O.  6*  A".  W.  Ji.  H.  v.  Menk 21 

2.  .    And  the  same  rule  applies  so  far  as  the  remedy  by  injunc* 

tion  is  concerned,  even  where  the  company  have  appealed  to  the 
district  court.    Ray  v,  A.^.N.  R.  R 439 

3.  Hogligenee:  burden  of  proof.    Where  damage  is  caused  by  the 

escape  of  fire  from  a  railway  engine,  the  burden  is  upon  the  com- 
pany to  show  that  their  engine  was  properly  constructed,  equipped 
and  operated.  And  the  question  of  the  sufficiency  of  such  construc- 
tion and  equipment  is  one  of  fact  for  the  jury.  B.  6*  M.  R.  R.  v. 
IVestover, 26S 

4.  .    It  is  not  negligence /«ri«,  for  a  railway  company  to  permit 

dry  grass  and  herbage  to  remain  on  its  right  of  way.  The  fact,  how* 
ever,  is  evidence  for  the  jury,  who  may  find  negligence  from  it.    /f.,  268 
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5.  Bemote  Damages.    Where  grass  and  herbage  on  the  right  of  way 

of  a  railroad  was  set  burning  by  fire  from  an  engine,  the  fire  spread- 
ing rapidly  and  burning  continuously  until  it  reached  the  farm 
of  plaintiff,  situated  a  half-mile  from  the  railroad  track,  destroying 
straw,  timber,  etc.;  held,  that  the  damage  was  not  too  remote  to  be 
recovered,      /rf., 268 

6.  :  CONTRIBUTORY  NEGLIGENCE.     Nor  is  the  plaintiff  in  such 

case  guilty  of  contributory  negligence  in  not  having  fire  breaks 
plo>^ed  around  his  premises.    Id,^ 268 

7.  Hegligtnoe.    A  petition  charged  that  in  attempting  to  cross  a  railroad 

track,  on  depot  grounds  of  defendant,  the  horse  which  plaintiff  was 
driving  became  frightened  at  an  "arrangement  and  scarecrow,  caused 
by  the  placing  of  cars  and  other  implements  "  near  the  crossing,  in 
such  a  manner  as  to  present  "  a  horrid  and  frightful  appearance," 
whereby  plaintiff  was  thrown  from  his  buggy  and  injured.  Held^ 
that  the  facts  stated  were  insufficient  to  constitute  a  cause  of  action 
against  the  company.    A..  &•  A^.  R.  R.  v.  Loree, 446 

8.  .    Where  it  appeared  in  evidence  that  the  public  highway  was 

rendered  unsafe  for  travel,  by  reason  of  a  ditch  dug  across  it  by  the 
company,  and  plaintiff  drove  up  to  a  crossing  on  the  depot  grounds 
of  defendant,  near  which  lay  a  hand -car  bottom  upwards,  and  another 
car  loaded  with  wood  extended  partly  over  the  crossing,  but  leaving 
sufficient  room  to  pass,  and  plaintiff's  horse  shied  at  these  cars, 
whereby  plaintiff  was  thrown  from  his  buggy  and  injured,  it  was 
held,  that  the  company  was  no^  guilty  of  negligence  in  such  an 
arrangement  of  its  cars,  and  that  a  motion  for  a  non-suit  should 
have  been  sustained,  or  the  jury  directed  to  return  a  verdict  for  the 
company.      Id • 446 

9.  Liability  of  Btookholden.    In  this  state,  where  the  amount  due 

from  each  stockholder  in  a  railroad  corporation,  on  account  of  sub- 
scription to  its  capital  stock,  equals  or  exceeds  the  demand  of  a 
creditor  of  such  corporation,  a  joint  judgment  therefor  may  be  ren- 
dered against  all  of  said  stockholders.  The  stockholders  in  such 
case  are  treated  as  partners.     White  v,  Blum 555 

10.  CooBtmctioii  of  Statute.  The  subdivision  of  the  general  incor- 
poration law,  entitled  "  Corporations"  applies  to  railroad  companies 
organized  under  said  law,  and  a  failure  to  comply  with  its  provisions 
renders  the  stockholders  individually  liable  for  the  corporate  debts. 
/VrLAKE,  Ch.  J.   A/., 555 

See  Corporations.    Eminent  Domain. 

REMOVAL  OF  CAUSES  TO  U.  S.  COURTS. 

I .  Upon  a  Motion  to  transfer  a  cause  to  U.  S.  Circuit  Court,  under  act 
of  March  3, 1875,  second  session,  forty-third  Congress,  held,  that  the 
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act  applies  to  causes  brought  in  state  courts  of  original  jurisdiction, 
and  not  to  causes  pending  in  the  state  supreme  court.  Wiiliawu  v. 
lunoe 383 

See  Practice  in  Supreme  Court,  2. 

RIPARIAN   RIGHTS. 

1.  Aoeretioiis.     An  accretion  to  land  is  the  imperceptible  increase  thereto 

on  the  bank  of  a  river  by  alluvion,  occasioned  by  the  washing  up  of 
sand  or  earth,  or  by  direliction  as  when  the  river  shrinks  back  below 
the  usual  water  mark;  and  land  so  formed  by  addition  belongs  to  the 
owner  of  the  land  immediately  behind  it.     Lammers  v.  Nissen,  .   .    243 

2.  Pablie  Landi:  meander  lines.    Although  as  to  public  lands  of  the 

United  States,  a  meandered  line  is  generally  considered  as  following 
the  windings  of  a  stream,  yet  the  question  whether  it  does  so  or  not 
may  be  determined  by  evidence  aitMMdt.  Tlie  mere  fact  that  it  is 
run  and  designated  upon  the  plats  as  a  meandered  line  is  not  con- 
clusive against  the  government.    Id.,. 245 

3.  : .    An  entry  of  government  land,  bounded  by  a  mean- 

dered  line,  does  not  include  land  lying  at  the  time  between  such 
meandered  line  and  the  bank  of  the  river.    /</., 245 

ROADS. 

1.  ABSessmeiit  of  Eoad  Tax.    The  word  "rate"  in  connection  with  the 

provision  of  the  statute  prescribing  a  land  tax  in  any  rate  "not  ex- 
ceeding four  dollars  to  the  quarter  section,"  denotes  that  one  hundred 
and  sixty  acres  being  taken  as  the  unit  of  quantity,  whatever  may  be 
the  ratio  between  it  and  the  tax,  the  same  relative  proportion  must  be 
observed  as  to  any  other  given  quantity  of  land,  more  or  less,  that 
falls  within  the  apportionment.    B.  \^  M.  R.  H.  v.  Ltincaster  Counfy,  294 

2.  The  Failure  of  a  Boad  Supervisor  to  give  notice  of  the  time  when, 

and  place  where,  the  road  tax  may  be  worked  out,  will  not  release 
the  land  from  the  lien  of  such  tax  ;  and  the  fact  that  the  law  requires 
such  notice  to  be  given  to  residents  only,  does  not  invalidate  the  tax 
assessed  On  lands  of  non-residents.    Id. 294 

SALE. 

1.  Warranty.  In  an  action  upon  a  promissory  note,  given  in  part  con- 
sideration for  a  threshing  machine,  the  defense  was  warranty  of  the 
machine  and  a  breach  of  its  conditions.  It  appeared  in  evidence 
that  the  defendants  gave  one  M.  an  order  for  a  certain  kind  of 
thresher,  on  the  back  of  which  was  a  printed  warranty.  The  order 
was  sent  to  the  agent  of  plaintiffs,  but  it  was  not  accepted  nor  the 
machine  mentioned  therein  furnished,  and  M.,  acting  for  the  agents, 
sold  defendants  an  old  machine,  they  knowing  it  to  be  such,  giving 
their  note  therefor,  and  using  the  machine  during  the  following  season 
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without  objection.  Held,  that  the  warranty  did  not  extend  to  the 
machine  purchased,  and  parol  evidence  of  its  contents  was  inadmis- 
sible.   Nichols  V.  Hail, 210 

2.  :   CONDITIONS  PRECEDENT.    A  reasonable  compliance  with 

conditions  precedent,  in  a  contract  of  warranty,  is  essential  before  it 
can  be  enforced  against  the  warrantor.    Id, 210 

See  Judicial  Sale. 

SCHOOL  DISTRICTS. 

1.  Contract:    liability  of  district.    A  contract  entered  into  and 

sighed  by  persons  styling  themselves  as  director  and  moderator  of  a 
school  district,  is  their  individual  contract,  and  not  binding  upon  the 
district.     The  People,  ex  rel..  Hunter  v.  Peters, 254 

2.  Keetings.    The  action  of  a  majority  of  a  school  district  board  will 

not  bind  the  district,  without  notice  to  or  participation  therein  of  the 
other  members.    /</. , 254 

3.  DiviBionof  Diatriot:  disposition  of  funds:  mandamus.    Upon 

the  division  .of  a.sqhool  district,  the  old  district  has  no  antbority  to 
use  property  or  funds  to  which  the  new  one  is  entitled.  But  manda- 
mus will  not  lie  against  the  treasurer  of  the  old  district.  If  such  funds 
are  placed  beyond  his  control  by  the  action  of  its  officers.  The  Peo- 
ple, ex  rel.,  McMillan  v.  Hodge 265 

4.  Ordars  on  Treasurer.    Demands  upon  the  treasurer  of  a  school  dis- 

trict, should  be  accompanied  by  an  order  of  the  director,  counter- 
signed by  the  moderator.    Id., 265 

5.  :  BONA  FIDE  HOLDER.  School  district  orders  drawn  by  its  offi- 
cers, accepted  by  its  treasurer,  and  indorsed  "not  paid  for  want  of 
funds,"  are  not  regarded  as  commercial  paper  in  the  hands  of  &  dona 

Jide  holder  for  value,  but  are  subject  to  the  same  defense  against  an 
indimrsea,  as  against  the  payee.    School  District  v.  Siough 357 

6.  :  Where  a  school  district  board  entered  into  a  contract  for  the 

erection  of  a  school  house,  and  issued  orders  in  paymetit  thereof  be- 
fore any  work  was  done,  never  having  been  authorized  by  a  vote  of 
the  district  so  to  do,  and  the  school  house  was  not  erected,  although 
the  board  had  secured  a  bond  from  the  contractors  for  the  faithful 
performance  of  the  contract,  held,  in  an  aetioa  by  an  indorsee  of  the 
orders,  that  the  district  was  not  liable.    Id., 357 

7.  Power  of  Biatriet  Board* .  Contracts  for  the  erection  of  a  school 

house  should  be  made  with  reference  to  tiie  funds  in  the  treasury  for 
that  purpose.  The  district  board  have  no  authority  to  draw  orders  in 
payment  thereof  on  a  fund  which  has  been  proposed,  but  not  raised 
by  taxation.    .Id»^  ..  >.    . ^   ..   .    357 

8.  — ^ .    Although  a  sch'odl  district  may  have  voted  a  tax  for  the  pur- 

pose of  erecting  a  schodl  house  the  fund  when  collected  is  beyond 

40 
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iht  control  of  its  officers,  until  its  expenditure  be  authorized  by  a 
vote  of  the  district.    /</. « 357 

.See  Taxes.  9. 

SECRETARY  OF  STATE. 
•  See  Officers. 

SET-OFF. 
See  Conveyance,  X. 

SHERIFF. 
See  Fees,  1. 

STATUTES. 

1.  GonttruotioiL    Whenever  the  statute  requires  the  performance  of  an 

act  for  the  sake  of  justice  or  the  public  good,  the  word  "may"  is  the 
same  as  "shall,"  and  imposes  a  positive  and  absolute  duty.  The 
People  V.  Commissioners  of  Buffalo  County^ 150 

2.  .    The  words  "usual  place  of  residence,"  mean  the  place  of 

abode  at  the  time  of  service.    Blodgett  v.  UtUy^ 25 

3.  Enaetuent.    A  bill  originating  in  the  senate  was  passed  by  the  house 

of  representatives  with  amendments,  and  returned  to  the  senate  who 
concurred  therein,  but  the  vote  on  concurrence  was  not  disclosed  by 
the  journal.     /f^A/,  that  the  act  was  valid.    Hull  v,  \filler^  ,   .   .   •    503 

4. .  If  the  journal  of  either  house  state  that  a  bill,  on  a  suspen- 
sion of  the  rules  by  the  required  constitutional  majority,  was  read 
more  than  once  on  the  same  day,  the  reasons  for  such  suspension 
need  not  be  given.  What  constitutes  a  "case  of  urgency,"  author- 
izing such  suspension,  is  a  matter  of  legislative  discretion.     Id,,  .   .    503 

See  Constitutional  Law.  County  Commissioners.  Elec- 
tions. Limitation  of  Actions.  Municipal  Corpora- 
tions.   Railroads. 

STATUTES  CITED  AND  CONSTRUED. 

Revised  STATtJTEs,  1866. 

Corporations,  Sees.  112,  126,  127,  130,  131,  139.  Chap.  25..    WkUe  v, 

Blum (50-^62 

Counties.  Sec.  19,  Chap.  9.     U,  P.  K.  JP.  v.  Col/ax  Couufy 453 

County  Buildings,  Sec.  9,  Chap.  12.    People  v,  Commissumers^  ....    157 

Quo  Warranto,  Chap.  42.    liaue  v.  The  People,  .* 514 

Roads.  Sec.  15,  p.  346.    People  v.  Commissioners 158 

Laws,  1869,    Tax  Deeds.     Sutton  v.  Stone, 322 

Laws,  1869.     Internal  Improvements.     (/.  P.  R.  R,  v.  Colfax  County,  «    454 
Laws,  1870,  p.  24.     Militia  Act.    State  v,  Weston, .   •   .    240 
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General  Statutes,  1873. 

Act  of  Admission,  p.  72.     Painter  v.  Ives, 128 

Arbitration,  p.  658.     McDowell  v.  Thomas 543 

Attorney  Fees,  Sec.  [23]  p.  1*8.     RUh  v.  Stretch 186 

Charge  to  Jury,  Sec.  58,  p.  262.     Horbach  v.  Miller, 53 

Cities  of  the  First-Class,  Sec.  40.     Hurford  v.  Omaha ,    .    .  347 

Cities  of  the  Second-Class,  Sec.  30,  p.  142.     Brownville  v.  Cook,  .   .   .  103 

Courts,  Sec,  26,  p.  256.     Smith  v.   The  State 285 

Damages.  Sec.  97,  p.  191.     O.  ^  N.  W.  R.  R.  v.  Menk 24 

Deeds,  Sees.  4.  5,  p.  873.     Hoadley  v.  Stephens,  .    .' '  .  434 

Corporations,  Sec.  123,  p.  198.     Abbott  v.  Smelting  Co 421 

,  Sees.  73,  74.  p.  183.     Clarke  v.  A.  &>  S.  IV.  R.  R 463 

Elections,  Sec.  26,  p.  359.     The  People  v.  Martin, 60 

Fees.  Sec.  10,  p.  379.     Kountze  v.  Train 292 

,  Sec.  26,  p.  383.     State  v.  Lancaster  County 538 

Fraud,  Sec.  20,  p.  395,   Monteith  v.  Bax 171 

Married  Women,  p.  465.      Webb  v.  Hoselton, 314 

Mechanic's  Lien,  Sec.  7,  p.  468.     Rogers  v,  Omaha- Hotel  Co 68 

Militia,  Chap.  43.  p.  470.     State  v,  Weston, 241 

Quo  Warranto,  p.  871.     Kane  v.  The  People 514 

Roads,  Sec.  15.  p.  953.     People  v.  Commissioners, 158 

Schools,  Sees.  54,  62,  p.  970.      Ihe  People  v.  Peters 265 

,  Sec.  41,  p.  968.     The  People  v.  Dodge 267 

,  Sees.  29.  58,  pp.  967-971.     School  District  v.  Stough,  ....  361 

Taxes,  pp.  916-917.     Johnson  v.  Hahn 143 

:  Road  Tax,  p.  903.     B.  6-  M.R,  R.  v.  Lancaster  Co,,  .   .   .   .  301 

,  p.  940.     Hull  V.  Miller 604 

Tax  Deed,  p.  933.     Sutton  v.  Stone, 322 

Civil  Code. 

Appeals,  Sec.   1007.     Morrow  v.   Sullender 374 

,  Sec.  [1022],  p.  716.     Ghre  v.  Hare 131 

,  Sec.  [1022],  p.  716.     TootU  v.    White 405 

Arbitration,  Sec.  862.     McDowell  v.  Thomas, 543 

Attachment,  Sec.  198.     Handy  v.  Brong, 62 

Bonds,  Sec.  043.     Stewart  v.  Carter, 566 
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TAXES. 

1.  Gonttruotion  ef  StatatM :  duty  of  county  treasurer.  A  &ilur« 

on  the  part  of  the  county  treasurer  to  first  exhaust  the  personal 
property  of  a  delinquent  tax  payer,  under  the  act  of  June  6.  1871 
(Gen.  Stat..  916),  renders  a  sale  of  the  realty  illegal  and  void.  Johm" 
son  V.  Hahn,  . 139 

2.  X^Joiaing  Sate.    Equity  will  enjoin  the  sale  of  realty  for  taxes,  under 

the  statutes  of  this  state,  if  the  owner  has  personal  property  out  of 
which  such  taxes  can  be  collected.    Id. 139 

3.  Statntory  Comtniotloii :  constitutional  law.  Legislation  author- 

izing a  land  road  tax  of  "  four  dollars  to  the  quarter  section,  to  be 
paid  in  money,  or  labor  at  the  rate  of  two  dollars  per  day,  at  the 
option  of  the  person  so  taxed,"  is  not  repugnant  to  any  of  the  provis- 
ions of  the  constitution  of  1867.  B.  iS*  M,  Jf.  P.  v.  Lancaster 
County , 293 

4.  ITnifonftity.    Such  a  tax  is  not  void  for  want  of  uniformity,  because 

it  is  not  asseiaed  against  lots  in  cities  and  towns,  or  property  occu- 
pied as  right  of  way  by  railroad  companies,  etc    /</„ 393 

5.  .    Under  the  revenue  act  of  1869,  the  words,  '*  land  tax,"  were 

not  designed  to  include  town  or  city  lots,  right  of  way  of  railroad 
companijBS,  etc.,  though  lands  lying  within  the  limits  of  a  town  or 
city,  and  not  subdivided,  are  subject  to  the  tax.    /d. 293 

6.  ApportioiUTOiit.    There  being  no  constitutional  restraint,  it  is  for  the 

legislature  to  determine  what  the  rule  of  apportionment  in  levying 
taxes  should  be,  and  not  the  judiciary.    Id. 293 

7.  AsMfsme&t  of  Boad  Tax.    The  word  "  rate  "in  connection  with  the 

provision  of  the  statute  prescribing  a  land  tax  in  any  rate  "  not  ex- 
ceeding four  dollars  to  the  quarter  section."  denotes  that  one  hun- 
dred and  sixty  acres  being  taken  as  the  unit  of  quantity,  whatever 
may,  be  the  ratio  between  it  and  the  tax,  the  same  relative  proportion 
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must  be  observed  as  to  any  other  given  quantity  of  land,  more  or 
less,  that  falls  within  the  apportionment.    /</. 293 

f^.  The  Failare  of  a  Boad  SaperviBOr  to  give  notice  of  the  time  when, 
and  place  where,  the  road  tax  may  be  worked  out,  will  not  release 
the  land  from  the  lien  of  such  tax ;  and  the  fact  that  the  law  require^ 
such  notice  to  be  given  to  residents  only,  does  not  invalidate  the  tax 
assessed  on  lands  of  non-residents.    /d„  . 293 

9.  Assessment  of  Sohool  Taxes.    //  seems  that  if  the  records  of  a  school 

district  fail  to  show  that  a  tax  voted  is  one  which  they  are  authorized 
bv  law  to  levy,  its  collection  cannot  be  enforced.  But  the  mere  fail- 
ure  to  specify  on  the  tax  duplicate  of  the  county,  all  the  uses  to  which 
taxes  for  various  purposes  of  the  district  are  to  be  applied,  will  not 
invalidate  the  levy.  The  several  items  may  properly  be  included 
under  the  head  of  "  school  district  tax."    Id., 293 

10.  The  Statute  ef  Idx&itationi  in  the  revenue  act  of  1869  is  not  retro- 
spective in  its  operation.  It  applies  only  to  tax  deeds  executed  sub- 
sequent to  the  passage  of  that  act.    SuUoh  v.  Stone 319 

1 1 .  Bui&eiency  of  Deed.  A  tax  deed  must  conform  substantially  to 
the  requirements  of  the  statute  under  which  it  is  executed.  If  the 
"seal  of  the  county"  be  omitted  in  its  authentication,  the  deed  is 
void.  Nor  is  it  admissible  even  to  show  color  of  title,  under  the 
special  limitation  of  the  revenue  act .    /d 319 

12.  Commeneement  Fee  in  the  Supreme  Court.  The  iftiposition  of  a 
tax  upon  parties,  commencing  suits  in  the  supreme  court,  is  not  in 
violation  of  the  constitution,  providing  that  the  mode  of  levying  taxes 
shall  be  by  valuation,  and  giving  the  legislature  power  to  tax  certain 
specified  business  classes,  among  which  litigants  are  not  enumerated. 
SicUe,  ex  rel.,  v.  Lancaster  County, 537 

13.  Pleading:  petition.  An  act  of  the  legislature  relating  to  the  fore- 
closure of  tax  liens,  set  forth  the  requisites  of  a  petition  to  be  filed 
by  the  county  treasurer.  Held,  that  a  petition  which  conformed  sub- 
stantially to  the  requirements  of  the  act  was  sufficient  to  support  the 
judgment.     Hull  v.  MilUr 603 

• 

See  Constitutional  Law.     Sch(x>l  Districts.    Statutes. 

TRUSTS. 

1.  By  Parol.  An  alleged  parol  agreement  whereby  shares  of  stock  in  a 
ferry  company,  sold  under  a  decretal  order  and  purchased  by  the 
defendant,  were  to  be  held  in  trust  to  secure  the  pa3rment  of  the  pur- 
chase money  and  a  debt  due  from  plaintiff,  and  upon  payment  thereof 
to  reconvey  the  shares  to  plaintiff,  accounting  for  dividends  received, 
held  not  established  by  evidence  of  plaintiff,  consisting  merely  of 
what  he  had  heard  that  defendant  had  said,  and  his  understanding 
of  what  defendant  would  do;  nor  by  subsequent  declarations  of 
defendant  that  he  expected  plaintiff  would  have  the  benefit  of  the 
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stock;  nor  by  proof  that  defendant  had,  a  number  of  years  after  the 
purchase,  paid  money  to  plaintiff  from  time  to  time,  the  plaintiff  ask- 
ing therefor  on  account  of  his  want  of  pecuniary  means,  and  never 
claiming  the  shares  until  he  had  been  paid  a  considerable  amount. 
Williams  v,  Lowe, 3s2 

See  Mortgages. 

USURY. 

1.  Usury.  A  note  drawing  legal  interest  is  not  affected  with  usury,  by 
an  indorsement  of  the  maker,  made  after  maturity,  wherein  he  promises 
to  pay  a  greater  rate  of  interest  than  that  allowed  by  law.  In  such 
case,  money  paid  in  excess  of  lawful  interest  constitutes  a  payment, 
pro  tanto^  of  the  principal.     Richards  v.  Kountze 200 

• 

WITNESSES. 

1.  Stating  Oplniont  or  FaetB.  A  witness  testifying  must  state  facts. 
His  understanding  of  the  purpose  and  object  of  a  transaction  is  not 
evidence.   Lacey  v»  Central  Naiicnal  Bank, 179 
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